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I 
PRACTICE IN SUPREME COURT 
1, Procedure on Appeal. 


a. Perfecting of Appeal. Every appeal shall be deemed 
perfected on filing of notice of appeal in the office of the 
clerk of the district court, accompanied by a docket fee of 
$20, as required by section 25-1912, R. R. S. 1943. 


b. Docketing of Cause. Upon forwarding such docket 
fee and such notice of appeal to the clerk of this court, the 
clerk of the district court shall accompany the same with 
a certificate setting forth the names of all of the parties to 
the cause in the district court and their relation to the 
case as they appeared in that court. The clerk of this 
court shall thereupon docket the case designating the 
party or parties having filed notice of appeal in the court 
below as appellant or appellants, and all other parties as 
appellees. 


c. Appeal from Special Tribunals. In an appeal from, 
an order of the State Railway Commission or other tri- 
bunals from which an appeal can be taken direct to this 
court the procedure shall be similar to that provided for 
in appeals from the district court. 


d. Cross-appeal. The filing of an appeal shall vest in 
an appellee the right to a cross-appeal. The cross-appeal 
need only be asserted in appellee’s brief in the manner 
provided by Rule 8b 4. 


e. Attorneys of Record. The attorneys of record and 
guardians ad litem of the respective parties in the court 
below shall be deemed the attorneys and guardians ad 
litem of the same parties in this court, until others are 
retained or appointed, notice thereof served on the ad- 
verse party and proof of such service filed in this court. 


2. Original Actions. 


a. Leave of Court Required. An original action may 
not be commenced except by leave of court. 
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b. Procedure. The procedure in an original action 
shall be the same as in the district court, except as 
otherwise ordered. 


3. Costs and Security for Costs. 


a. Docketing Fee. Docket fees shall not be required in 
cases arising under the Workmen’s Compensation or Un- 
employment Compensation laws. Advance payment of 
docket fees shall not be required in habeas corpus cases, 
‘disciplinary proceedings, or in criminal cases where an 
affidavit of poverty has been filed under the provisions 
of section 29-2306, R. S. Supp., 1949. In all other cases, 
payment of docket fees in advance shall be made as 
required by section 33-103, R. S. 1943. 


b. Security for Costs. An appeal will be dismissed 
upon motion and notice for failure to comply with section 
25-1914, R. R. S. 1943, unless additional time for com- 
pliance be granted for good cause shown. 


4. Transcripts. 


a. Contents. The transcript shall contain: (1) The 
pleadings upon which the case was tried; (2) the judg- 
ment, decree or final order sought to be reversed, vacated 
or modified; (3) the instructions given or refused by the 
trial court, if the appellant intends to assign error in the 
giving or refusal thereof; (4) a copy of the supersedeas 
bond, if any, given in the district court, or, if none has 
been given, a recital of the fact that a bond for costs was 
given and approved in the district court, or a deposit 
made as required by section 25-1914, R. R. S. 1943; and 
(5) such other parts of the record as the party appealing 
may desire to include therein. 


b. Form. The transcript shall be neatly and securely 
bound at the top and be paged at the bottom. Notes shall 
be placed on the left margin of each page of the transcript 
identifying the portion of the record contained on that 
page. An index shall be supplied referring to the initial 
page of each item contained in the transcript. Such 
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index shall constitute the first page thereof. 


c. Supplemental Transcript. After the original tran- 
script is filed in the clerk’s office, any party may without 
leave of court file a supplemental transcript containing 
any matters omitted from the original transcript. After 
filing, no change in the original or supplemental tran- 
script shall be made or papers added to or withdrawn 
therefrom without leave of court. All supplemental 
transcripts must be filed prior to the day the cause is 
submitted to the court, unless leave of court be first 
obtained. 


5. Writ of Error. Upon filing of petition in error and 
transcript of record and proceedings in criminal cases, 
the clerk of this court shall issue and transmit to the 
district court a writ of error as provided in section 29- 
2306, R. S. Supp., 1949. If suspension of sentence has 
been allowed, the writ of error shall so state. The judge 
of the district court will thereupon admit the defendant 
to bail in proper cases, requiring him to appear in that 
court when the case is remanded to that court after 
affirmance or reversal. 


6. Suspension of Sentence. 


a. Capital Cases. In all criminal cases brought on er- 
ror to this court, where it appears that the court below 
has passed sentence of death upon the plaintiff in error, 
it shall be the duty of the clerk to enter the constitutional 
suspension of sentence upon the journal and he shall 
immediately transmit to the officer charged with exe- 
cution of the sentence a certified copy of such suspension. 


b. Criminal Cases Other Than Capital. 

(1) An application for suspension of sentence in 
other criminal cases made to this court must be in writ- 
ing and may be included in the petition in error. 

(2) If execution of the sentence is suspended by 
this court, and no application is made in the district 
court to be admitted to bail, the defendant, if not in the 
custody of the sheriff, will be taken and remain in his 
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custody until the case in error be disposed of, or he is 
admitted to bail. 

(3) Application to give bail upon written motion 
and notice as above, must be made to the district court, or 
a judge thereof, who will fix the amount of bail required 
and determine as to the sufficiency of sureties. In the 
absence of all the judges of the district court from the 
district, such application to admit to bail may be made 
to this court, or a judge thereof. The bond will require 
the defendant to prosecute the proceedings in error 
without delay and to appear in the district court when 
the cause is remanded and abide, do and perform the 
final judgment in the case. 

(4) Ten days after the receipt of the writ of error, 
without suspension of sentence, the district court will, in 
felony cases, cause the sentence to be executed. During 
the said ten days this court will hear an application for 
suspension of sentence upon written motion and notice. 
Good cause must be shown for neglect to make applica- 
tion with the filing in this court of the transcript and 
petition in error. 

(5) In cases of conviction of misdemeanor, an ap- 
plication for suspension of sentence should be made to 
the district court under the provisions of section 29-2302, 
R. R. 8. 1943. 


7. Bill of Exceptions. 


a. Index. The bill of exceptions shall have an index 
forming the first page thereof. The index shall show 
(1) the initial page of the direct, cross and further 
examination of each witness, and (2) as to depositions 
and other exhibits, the initial page where identified, 
offered, received and found. 


b. Body. The bill of exceptions shall be paged and the 
questions therein numbered consecutively. The name of 
each witness and whether the examination is direct, cross 
or redirect, shall be stated at the top or in the margin of 
each page of the testimony. All depositions, exhibits or 
papers contained in the bill must, when practicable, be 
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inserted immediately following the rulings of the court 
thereon. 


c. Extension of Time for Preparation. Whenever ap- 
plication is made in the Supreme Court, pursuant to 
section 25-1140.07, R. R. S. 1943, for a further extension 
of time in which to have the bill of exceptions prepared 
the “showing of good cause therefor,” as in said statute 
provided, must include a statement under oath, of the 
reporter who took the testimony. The statement of the 
reporter must set forth the date when he was requested 
to prepare such bill of exceptions and his reasons why it 
has not been possible for him to prepare it within the 
time provided by the statute, as extended by the trial 
court. The reporter in setting forth his reasons why it 
has not been possible for him to prepare the bill of 
exceptions within the time so provided shall set forth, 
in detail, all the facts which prevented him from doing 
so. In the absence of such statement by the reporter 
the application will not be considered. 


d. Filing. The bill of exceptions must be filed in the 
district court and certified by the clerk of such court, 
and when so filed and certified, may be filed in this 
court at any time prior to the submission of the case. 


e. Case Stated. The parties may by agreement state 
the case to be presented to this court on appeal. The 
case stated shall briefly recite the facts out of which the 
questions of law arise and also any substantial conflict 
in the evidence as to any fact involved. It shall sepa- 
rately identify and quote the rulings of the court com- 
plained of with so much of the record as will fully show 
the law question involved in such ruling and the excep- 
tions and contentions of the parties thereon. The case 
stated shall constitute the bill of exceptions. It must 
be allowed and certified by the judge who tried the case, 
filed with the clerk of the district court, made a part of 
the record of the district court as in other cases, and 
included therein when the transcript of the record is 
filed in this court. 


6 RULES OF THE SUPREME COURT 


8. Briefs, Preparation. 


a. Brief of appellant, plaintiff in error, or plaintiff in 
an original action. 


1. Order and Contents of Brief. The brief shall con- 
tain the following matters in the order herein set 
forth: 

(1) Index; 

(2) Statement of questions involved; 
(3) Statement of the case; 

(4) Assignment of errors; 

(5) Propositions of law; 

(6) Statement of facts; and 

(7) Argument. é 


2. Preparation. The matters enumerated above 
‘ shall be set out in the brief in the manner hereinafter 
indicated. 

(1) Index. The index shall consist of (a) a sub- 
ject index, with page references, including where the 
separate questions are presented and discussed, and 
(b) a case, statute and text index, with page refer- 
ences, with the cases alphabetically arranged. 

(2) Statement of Questions Involved. The state- 
ment of questions involved shall briefly and pre- 
cisely set forth the principal question or questions 
to be decided. 

(3) Statement of the Case. Except in original ac- 
tions, the statement of the case shall contain in the 
order indicated: 

(a) The kind of action or nature of the case; 
(b) The issues actually tried in the court be- 
low; and 
(c) How the issues were decided and what 
judgment or decree was entered by the 
trial court. 
In original actions, it shall state the issues before the 
court. In setting forth this statement, appropriate 
page citation shall be had to every pleading, judg- 
ment or order to which reference is made. 
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(4) Assignments of Error. Assignments of error 
relied upon for reversal and intended to be urged in 
the brief shall be separately numbered and para- 
graphed, bearing in mind that consideration of the 
cause will be limited to errors assigned and dis- 
cussed. However, the court may, at its option, notice 
a plain error not assigned. 

(5) Propositions of Law. Propositions of law shall 
be separately numbered and paragraphed, in heavier 
type, and shall state concisely and without argument 
or elaboration the legal propositions intended to be 
urged. Only those propositions shall be stated which 
are presented and discussed in the argument. Each 
proposition of law shall be followed by a list of au- 
thorities cited in support thereof. Preference in cita- 
tion shall be given to those deemed most important 
and controlling. No authorities shall be cited under 
any proposition that are not quoted from or other- 
wise discussed in the argument in connection there- 
with. i 

(6) Statement of Facts. The statement of facts 
shall be made in narrative form and shall consist of 
the substance of so much of the record, with appro- 
priate reference, as is necessary to present the case. 

(7) Argument. The argument shall present each 
question separately. In connection with each ques- 
tion discussed, such propositions of law shall be 
presented as will best set forth the contentions of the 
party. Authorities relied upon shall be quoted or 
otherwise discussed. A party may, in connection 
therewith, make such further statement of facts, or 
quotation from the record, as he deems necessary 
properly to present the question, supporting such 

- facts by appropriate reference to the record. 


3. General ‘Rules. In the preparation ‘of’ the brief, 
the following general rules shall be observed: 


(1) References to the transcript shall be made by 
setting forth in parentheses the capital letter T fol- 
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lowed by the page of the transcript, as for example, 
(T26). In original actions, references shall be made 
to the pleading and page thereof. 

(2) References to interrogatories in the bill of ex- 
ceptions shall be made by setting forth in parenthe- 
ses the page and question number in the bill of ex- 
ceptions, as for example, (165:926), the number 
preceding the colon representing the page of the bill 
of exceptions and the number following representing 
the number of the interrogatory. 

(3) References to exhibits in the bill of excep- 
tions shall be made by setting forth in parentheses 
the capital letter E, followed by the number of the 
exhibit and the page of the bill of exceptions where 
the exhibit was offered and received or refused, and 
the page where the exhibit is found, as for example, 
(E5: 92,95). 

(4) Every reference to a reported case shall set 
forth the title thereof, the volume and page where 
found, and the tribunal deciding the case. If the 
cited opinion is long, it shall also refer to the page 
where the pertinent portion of the opinion is found. 
Nebraska cases shall be cited by the state reports, 
but may include citation to such other reports as may 
contain such cases. 

(5) If a statute of the state is relied upon, it must 
be cited from the last published revision or compila- 
tion of the statutes, or supplement thereto, if con- 
tained therein; if not contained therein, to the session 
laws wherein contained, or the legislative bill as en- 
acted. 

(6) Citations to textbooks, encyclopedias and oth- 
er works shall give the title, edition, volume number, 
section and page where found. 


b. Brief of appellee, defendant in error, or defendant in 
an original action. 


1. Order and Contents of Brief. The brief shall con- 
tain the following matters in the order herein set forth: 
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(1) Index; 

(2) Statement of questions involved, if appellant’s 
statement thereof is not accepted as correct; 

(3) Statement of the case, if appellant’s state- 
ment thereof is not accepted as correct; 

(4) Propositions of law; 

(5) Statement of facts, if appellant’s statement is 
not accepted as correct; and 

(6) Argument. 


2. Preparation. The brief shall be prepared under 
the same rules as the brief of appellant. 


3. Remittitur. Ifa party desires to avail himself of 
the provisions of the statute with reference to remitti- 
tur, a special assignment of error thereof may be made 
in the brief of appellee, or a cross-appeal may be taken. 


4. Cross-Appeal. Where the brief of appellee pre- 
sents a cross-appeal, it shall be set forth in a separate 
division of the brief. This division shall be headed 
“Brief on Cross-Appeal” and shall be prepared in the 
same manner and under the same rules as the brief of 
appellant. ; 


c. Reply Brief. The reply brief shall be prepared in 
the same manner as the brief of appellee. The answer of 
appellant to any cross-appeal shall be set forth in a 
separate division of the reply brief, and shall be headed 
“Answer to Brief on Cross-Appeal.” 


d. Brief on Rehearing. 


1. Order and Contents. The brief shall contain the 
following matters in the order herein set forth: 
(1) Index; 
(2) Motion for rehearing; 
(3) Statement of questions involved; 
(4) Propositions of law; and 
(5) Argument. 


2. Preparation. The index, statement of questions 
involved, propositions of law and argument shall be 
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made in the same manner and under the same rules 
as the brief of appellant. 


3. Motion for Rehearing. The motion for rehearing 
shall set forth in separate paragraphs wherein it is 
claimed the court erred, pointing out specifically any 
claimed mistakes or inaccuracies in statements of 
fact or law in the opinion, and pointing out wherein 
it is claimed that the court failed to consider any 
questions involved upon appeal, if such claim is made. 


9. Briefs, Printing and Taxation. 


a. How Printed. All briefs shall be printed on un- 
glazed white book paper on pages 61% inches wide and 
91% inches long, trimmed size; and the printed matter 
shall be 24 picas wide and 42 picas long. The type used 
in the printing may be 12 point but not smaller than 11 
point, except that exhibits may be printed in smaller 
sizes when necessary. Italic type may be used on cita- 
tions. 


b. Form of Cover. The cover and heading of each brief 
shall show the number and title of the case, the county 
from which the case was brought, the name of the trial 
judge, the names of counsel filing the brief, and shall 
also indicate in whose behalf the brief is filed. 


c. Failure to Comply. The clerk shall refuse to file any 
brief not prepared in accordance with this rule and shall 
immediately notify counsel of the objections thereto. 


d. Cost of Printing. When the parties or their attor- 
neys shall furnish their printed briefs in conformity to 
the rules of this court, it shall be the duty of the clerk to 
tax a printer’s fee at the rate of $1.80 per page for the 
first 75 pages embraced in a single copy of the same, and 
$1.25 for each page in excess thereof, against the un- 
successful party to be collected and paid to the successful 
party as other costs. The amount charged as costs shall 
in no event exceed the actual cost of printing. Costs 
shall not be taxed for printing of a reply brief except 
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such part as is an answer to a cross-appeal, nor for 
printing briefs unless printed, served and filed in con- 
formity with the rules of this court. 


e. Costs, When Taxable. Costs for briefs shall be 
taxed when served and filed within the time originally 
fixed as brief day, or, if an extension of brief day has 
been procured, within the time fixed by such extension. 


10. Briefs, Filing and Service. 
a. Time of Service. 


(1) Civil Cases. In all civil cases, except advanced 
cases and cases arising under the Workmen’s Compensa- 
tion Act or the Unemployment Compensation Act, appel- 
lant shall file his brief and proof of service thereof on the 
appellee within one month from the date the transcript 
is filed. 

Within one month after the appellant has served and 
filed his brief, the appellee shall serve his brief on the 
appellant and file the same, together with proof of serv- 
ice thereof, with the clerk of this court. 

Within ten days after the appellee has filed his brief, 
the appellant may serve and file a reply brief. 


(2) Workmen’s Compensation Cases and Unemploy- 
ment Compensation Cases. In workmen’s compensation 
cases and unemployment compensation cases brief day 
shall be on the twentieth day after the date the tran- 
script is filed. The appellee shall serve and file his 
brief within twenty days after appellant’s brief has been 
served and filed. 


(3) Criminal Cases. In criminal cases the plaintiff 
in error shall file his brief, together with proof of service 
upon the Attorney General, within one month from the 
date the appeal is docketed. The state shall serve and file 
its brief within one month after the brief of plaintiff in 
error has been served and filed. 


(4) Advanced Cases. In advanced civil cases, brief 
day for both appellant and appellee shall be the same as 
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in other cases unless a definite time be fixed by the court 
in its order of advancement. 


(5) Original Actions. Brief day in original actions 
shall be fixed by order of court. 


b. Method of Service. Service may be made either 
upon the party or an attorney of record. It may be 
made either by (1) personal service or (2) registered 
mail. Proof of service may be shown by affidavit of the 
person making service or by receipt of the party served. 


c. Filing. Fifteen copies of-each brief so prepared by 
either party, together with proof of service of the same 
on the opposite party, shall be filed in the clerk’s office. 


d. Amicus Curiae. Briefs of Amicus Curiz may be 
filed without leave of court in any case before it is 
placed upon the Call. After the case is on the Call leave 
of court must be obtained. In all cases such briefs must 
be served upon all attorneys of record and proof of serv- 
ice thereof submitted before the same may be filed. 


e. On Rehearing. Where a rehearing has been granted 
or oral argument allowed upon the motion for rehearing, 
either party may file additional briefs. Fifteen copies of 
each brief so prepared and served, together with proof 
of service, shall be filed in the clerk’s office not less than 
one week before the case is submitted. Unless the filing 
of such briefs shall have been ordered by the court, they 
shall not be taxable as costs. 


jl. Motions, Except Motions for Rehearing. 
a. Form of Motion. All motions shall be in writing. 


b. Notice of Hearing. Motions, other than motions for 
rehearing, shall, except under special circumstances, be 
noticed for hearing at 9:00 o’clock a. m. on the first day 
of a regular session. A motion and notice of hearing 
shall be served on the adverse party, or his attorney of 
record, at least three days before the hearing. The mo- 
tion, notice and proof of service shall be filed with the 
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clerk at least two days prior to the hearing. 


c. Form of Notice. The notice herein provided for 
shall conform to the provisions of section 25-910, R. R. 
S. 1943, and shall be accompanied by a copy of the motion 
with copies of all affidavits which are to be used upon 
the hearing. 


d. Service of Motion and Notice. The motion and no- 
tice shall be served in the same manner as provided by 
Rule 10b for the service of briefs. 


12. Sittings of the Court. The regular sessions of this 
court at which oral arguments may be had will begin on 
the third Monday in September, and the first Monday of 
October to June, inclusive, at 9:00 o’clock a. m., standard. 
time. 


13. Submission of Cases. All civil cases shall be re- 
garded as regularly reached for submission ten days after 
appellee’s brief is due. The court will designate by the 
Call what cases shall be submitted and the time of hear- 
ing, having reference to the order in which such cases 
were docketed. Advanced cases and cases in which 
rehearings have been granted will have priority. 


14. Notice of Submission of Cases. 


a. Call. 


(1) The Call is a list of cases to be submitted at each. 
session of the court. A copy will be mailed to the attor- 
neys of record in such cases at least ten days before the 
date set for submission. 

(2) Cases on the Call will not be continued except. 
upon motion and a showing of necessity. 


b. Proposed Call. 

(1) The Proposed Call is a list of cases scheduled to 
be called for submission at the session next after the Call. 
A copy will be mailed to the attorneys of record at the 
same time as the Call. 

(2) Cases upon the Proposed Call may be continued 
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only by order of the court. Application therefor may be 
made by stipulation of the parties, or upon motion and 
notice, subject to objection. 

Oral argument will not be allowed on this motion. 


15. Defaults. Whenever the brief of appellant is not 
on file by brief day the judgment will be affirmed or the 
proceedings dismissed, unless, on sufficient showing, it is 
otherwise ordered by the court. When default has been 
made by the appellee and the brief of appellant is on file, 
with proof of service thereof within the time provided 
for by Rule 10, he may proceed ex parte. The hearing of 
a case will not be delayed by default of either party in 
serving or filing briefs, unless, for good cause shown, it 
is otherwise ordered. 


16. Advancement of Cases. Criminal cases, cases aris- 
ing under the Workmen’s Compensation Act or Unem- 
ployment Compensation Act, and cases previously before 
the court on appeal, will stand advanced for hearing 
without motion. The court will likewise advance on 
motion cases within the original concurrent jurisdiction 
of this court, which have been instituted in the district 
court and brought to this court by appellate proceedings, 
and cases in which a case stated has been prepared and 
filed in accordance with subdivision e of Rule 7. The 
court may also on motion advance other cases if they 
involve questions of great public interest, or cases where, 
if not advanced, the litigation may be moot or fruitless. 
Oral argument will not be allowed on this motion. 


17. Cases Involving Constitutional Questions or Appeal 
from Conviction of Homicide. A party presenting a 
case involving the constitutionality of a statute or an 
appeal from a conviction of homicide must file a written 
notice thereof with the clerk at the time of filing his 
brief. 


18. Oral Argument. 
a. Argument of Cases. In the oral argument of a case, 
the time allowed on each side shall not exceed thirty min- 
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utes, unless the time be extended by the court for special 
reasons. The application for allowance of additional 
time must be made in writing and prior to the issuance 
of the Call. 


b. Argument of Motions. Oral arguments when al- 
lowed on a motion, other than a motion for rehearing, 
shall be limited to five minutes on each side. 


19. Motions for Rehearing. 


a. Form. All motions for rehearing in cases brought to 
this court by appeal or error proceedings must be printed 
and may be filed at any time within twenty days from the 
filing of the opinion or rendition of the judgment in the 
case. Such motion must specify distinctly the grounds 
upon which it is based and include the brief in support 
thereof, which shall be prepared as nearly as possible in 
accordance with Rule 8. In all cases fifteen copies must 
be filed with the clerk. 


b. Oral Argument. Oral argument on a motion for re- 
hearing will be allowed on the written request of any 
party to the appeal. Unless otherwise ordered, oral argu- 
ments on motions for a rehearing will be limited to ten 
minutes for each side. Such oral arguments may be 
heard by any three or more members of the court to be 
designated by the Chief Justice. Written requests for 
oral arguments on motions for a rehearing must be 
served on opposing attorneys of record at least three days 
prior to such hearing, unless oral argument is stipulated. 
Such hearings will be held on the Saturday following 
each regular sitting of the court, unless otherwise ord- 
ered. All oral arguments must be heard on the first 
hearing date following the filing of the motion for re- 
hearing on which they could properly be heard, except 
upon stipulation of the parties or special order of court 
for good cause shown. All motions for rehearing in 
which requests or stipulations for oral arguments are not 
filed will be considered submitted as of the next hearing 
date following their filing. 
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c. Original Actions. Where the error assigned is that 
the court erred as to the legal principles involved or in its 
application of the law to the facts, the foregoing provi- 
sions shall apply; but as to all other assignments the 
motion must be made as provided by section 25-1143, R. 
R. S. 1948, and may be typewritten. 


d. Filing Refused if Record Withheld. If the party ten- 
dering a motion for rehearing has taken the record from 
the office of the clerk, such motion shall not be filed until 
the record is returned. This provision, however, shall 
in nowise extend the time for filing such motion for 
rehearing. 


20. Unnecessary Costs. When unnecessary costs have 
been made by either party, the court will upon applica- 
tion, order the same to be taxed to the party making 
them, without reference to the disposition of the case. 


21. Mandates. 


a. Issuance. No mandate will issue in any case during 
the time allowed for the filing of a motion for rehearing, 
or pending the consideration thereof, unless ordered by 
the court or stipulated by the parties. 


b. Stay Pending Appeal to United States Supreme 
Court. Parties desiring to prosecute proceedings to the 
Supreme Court of the United States, either by appeal or 
certiorari, may make application within twenty days 
from the date of the filing of the opinion for an order 
staying the issuance of the mandate. If granted, the 
court may require the giving of bond as a condition 
therefor. 


c. Motion to Recall Mandate. A motion to recall man- 
date must be noticed and served as provided in Rule 11. 
Such motion must be supported by a showing that no 
action has been taken upon the mandate by the trial 
court. Objections may be filed on or before the date of 
submission of the motion. The motion shall not be sub- 
ject to oral argument. 
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II 
ADMISSION OF ATTORNEYS 


1, Admission of Attorneys; Time of Examination; Fil- 
ing of Application. Examination of applicants for admis- 
sion to the bar will be held commencing on the third 
Monday of February and the third Monday of June of 
each year; provided, however, that the commission may 
hold examinations at such other times and places as it 
shall deem advisable, and may eliminate the February 
examination in any year. The applications of candidates 
for such examinations shall be filed with the clerk of 
this court as provided in Rule 2. 


2. Application and Showing; Character Affidavits. An 
applicant for admission to the bar must be a citizen of the 
United States and must show that he is a bona fide resi- 
dent of the State of Nebraska at the time of filing his 
application. Each applicant must file with the clerk of 
this court a written request for admission and his per- 
sonal affidavit as to his age, residence and time and place 
of study and degree, or admission and period of practice 
in courts of record in another state, the District of Colum- 
bia, or a territory, together with the certificate or affi- 
davit of at least two citizens of good standing in the com- 
munity where the applicant resides, or formerly resided, 
and such other information as the bar commission may 
require. These certificates or affidavits must show that 
the parties making them are well acquainted with appli- 
cant and that he is of good reputation in that community 
and that they believe him to be of good moral character. 
In case the applicant seeks admission on examination he 
must file such request at least four weeks before the day 
set for examination, unless otherwise authorized by the 
commission. 


3. Other Proof of Character; Qualifications of Appli- 
cant; Report of Committee on Inquiry. The qualifica- 
tions of an applicant for admission are not necessarily 
established by the foregoing. In addition thereto the 
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applicant shall, in his application, give the names and 
addresses of at least three persons, other than those 
whose certificates or affidavits he presents, of whom in- 
quiry can be made in regard to the applicant’s character 
and other qualifications and, in counties where character 
committees have been appointed by the Supreme Court, 
the applicant must obtain the certificate of such commit- 
tee. The secretary of the commission shall also secure a 
report on each applicant from the Committee on Inquiry 
of the Nebraska State Bar Association of the jurisdiction 
in which such applicant resides. In all cases where an 
application is made under Rule 5 the commission shall 
require an investigation by and a report from the Na- 
tional Conference of Bar Examiners with reference 
thereto. 


4, Admission on Examination; Educational Qualifica- 
tions. All applicants for admission except those seeking 
admission on certificate from another state, the District 
of Columbia, or a territory, under the provisions of Rule 
9d, Shall be required to pass a satisfactory examination 
conducted by the Nebraska State Bar Commission. Each 
such applicant shall make proof that he has received the 
degree of LLB or JD from a law school approved by the 
standardization agency of the American Bar Association 
or will receive such degree prior to the date of the exam- 
ination; provided, however, that all persons who have 
registered for the study of law in the office of a practicing 
attorney prior to June 1, 1949, shall be eligible for 
examination if application for admission is filed prior 
to July 1, 1952. The admission of such applicants is to 
be governed by the terms of Rule 3 of the Rules for 
Admission of Attorneys in force May 31, 1949. 


5. Admission from Another State, the District of Co- 
lumbia, or a Territory; Special Admission; General Ad- 
mission. Any practicing attorney in the courts of record 
of another state, the District of Columbia, or a territory, 
having professional business in the courts of this state, 
may on motion to such court, be admitted for the purpose 
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of transacting such business. Any such attorney having 
become a resident of this state, desiring to be admitted 
to practice generally in the courts of this state, must 
make his application as required by these rules and 
present proof by satisfactory certificate that he is a 
licensed practitioner in another state, the District of 
Columbia, or a territory, and had at the time of his 
admission, qualifications equal to the present require- 
ments in this state as prescribed by these rules, or that 
he has practiced law five full years under license in any 
state, the District of Columbia, or a territory, within 
ten years next preceding the date of his application. 


6. Fees; Payment and Disbursement; Per Diem of Bar 
Commission. Each applicant, except applicants seeking 
admission on a foreign license, shall with his application 
pay the clerk $25.00. A practicing attorney from another 
state, the District of Columbia, or a territory, seeking to 
be admitted generally in this state shall pay a fee of 
$25.00 plus such amount as is charged by the National 
Conference of Bar Examiners for investigating and re- 
porting upon the applicant. The clerk shall enter all 
sums so received in a book of account kept for that . 
purpose, showing date and name of applicant. The 
same shall be paid out by the clerk on order of the 
Chief Justice for the per diem and necessary expenses 
of the bar commission. Each member of the state bar 
commission conducting a bar examination shall receive 
his necessary expenses and $50.00 per day while actually 
engaged in the performance of his duties. 


7. Bar Examination; Subjects. The Nebraska State 
Bar Commission shall publish the subjects to which 
examinations shall conform. The subjects shall be such 
as the members of the bar commission deem necessary 
to properly prepare for the practice of law in this state, 
including the subject of legal ethics. 

8. Bar Commission; Appointment; Duties. The court 


will, on or before the opening of the September term 
in each year, appoint a commission composed of seven 
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persons, learned in law, to conduct examinations for 
the ensuing year. The Clerk of the Supreme Court 
shall be ex-officio one of the seven commissioners and 
secretary of the bar commission, and one commissioner 
shall be selected from each Supreme Court Judicial 
District. The commission so appointed shall, prior to 
the examinations, examine the proofs of qualifications 
filed in accordance with the foregoing rules, and may 
make such further investigation as to the qualifications 
of any applicant as it shall deem expedient. On the 
day appointed it shall commence the examination of 
applicants upon the subjects as published. The method 
of conducting the examinations shall be left to the dis- 
cretion of the commission, it being expected that the 
commission will, in the conduct of such examinations, 
and in the investigation of the qualifications of appli- 
cants, take care that no person shall be recommended 
for admission who has not in all particulars shown him- 
self to be qualified. 


9. Rejection of Applicant; Further Examination. If an 
applicant fail an examination, he will be permitted to 
take not more than two subsequent examinations. For 
each of such examinations the applicant shall pay to 
the Clerk of the Supreme Court a fee of $25.00. A 
person who fails his third examination shall not be 
eligible to another examination. No part of the fees 
required by this rule, or by Rule 6, shall be refunded 
in case of final rejection of the applicant. 


10. Bar Commission; Reports. As soon as practicable, 
after the conclusion of the examination, the commission 
shall make a written report to the court of its recom- 
mendations. All applicants who are recommended for 
admission by a majority of the commissioners shall, upon 
approval by the court, be admitted to practice on taking 
the oath prescribed by law. 


11. Bar Commission; Rules and Regulations. The bar 
commission is authorized to make, subject to the ap- 
proval of this court, such rules and regulations as it 
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shall deem necessary or expedient to carry out the 
intent and purposes of these rules. 


12. Bar Commission; Administration of Oaths; Power 
of Subpoena. Each member of the bar commission is 
hereby authorized to administer oaths in any proceeding 
before the bar commission or matter relative thereto, 
and shall have power in such matters to subpoena wit- 
nesses and take depositions. 

13. These rules, as amended, ; are to be effective on and 
after July 1, 1949. 


State Bar Commission 
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DISCIPLINARY PROCEEDINGS 


1. Nature of Proceedings; Purpose. Proceedings for 
discipline of attorneys shall be considered civil in their 
nature, and for the purpose of protecting the public and 
the good name of the members of the bar of the State of 
Nebraska. They may be instituted against any person 
who has been licensed to practice in the courts of the 
State of Nebraska. 


2. Institution of Proceedings; How Entitled; Who May 
Bring; Leave of Court Required. Proceedings for disci- 
pline of attorneys may be instituted and prosecuted in 
the name of the State of Nebraska on the relation of the 
Nebraska State Bar Association, or on the relation of any 
other person, if leave of court be first obtained. Leave 
may be granted to a private person to file proceedings 
as relator only upon a prima facie showing of probable 
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grounds for disciplinary measures, and only after the 
matter has been submitted to the appropriate Committee 
of Inquiry, and reviewed by the Advisory Committee. 
Proceedings may also be instituted by order of the 
Supreme Court. 


3. Institution of Proceedings; Complaint; Docketing of 
Cause. Proceedings shall be initiated by the relator fil- 
ing a verified complaint setting forth the grounds thereof 
with reasonable definiteness. The complaint shall be 
filed with the Clerk of the Supreme Court, who shall 
then docket the cause as an original proceeding in the 
Supreme Court. 


4. Service and Proof of Service; Manner; Registered 
Mail; Publication of Notice; Contents. Service upon the 
respondent may be had by serving upon him a copy of the 
complaint and notice of the time for answer in the same 
manner as service of summons is had in civil proceedings 
in the district courts of the state, in which case it shall be 
proved by the official return of the officer making such 
service. Service shall be deemed to have been waived 
if the respondent shall sign a written receipt for a copy 
of the complaint and notice. Service may likewise be 
had by the mailing by the clerk of this court of a certified 
copy of said complaint and notice by registered mail to 
the respondent at his last known address; and in that 
event the official return card of the United States mail, 
signed by the respondent, acknowledging receipt of the 
envelope containing the copy of said complaint and no- 
tice, shall be deemed sufficient proof of service. In the 
event that it shall appear by affidavit that personal serv- 
ice cannot be had upon the respondent and that letters to 
the respondent’s last known address are returned un- 
claimed, service may be had upon the respondent by pub- 
lication of notice four successive weeks in some legal 
newspaper published in the county wherein the respond- 
ent last resided. Such notice shall state that complaint 
for disciplinary action has been filed in the Supreme 
Court of Nebraska against the respondent and shall give 
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the date of filing and the time within which respondent 
is required to answer. 


5. Answer; Time of Filing; Extension. The answer of 
the respondent shall be filed within 20 days after service 
of notice and a copy of the complaint, or within 20 days 
after service by publication, as hereinbefore provided, 
shall have been completed. For cause shown the court 
may extend the time to answer. 


6. Default; Answer Tendering No Issue; Disposition of 
Cause. If no answer be filed within the time limited 
therefor, or if the answer tender no issue of fact or of law, 
the matter may be disposed of by the court on its own 
motion or on a motion for judgment on the pleadings. 


7. Reference; Taking of Testimony; Report of Referee. 
Upon the filing of an answer raising an issue of fact the 
court shall refer the matter to a member of the bar as 
referee. It shall be the duty of such referee to fix an 
early date for hearing, notify the relator and the re- 
spondent or their respective attorneys of record, and 
without delay to hear such testimony as may be intro- 
duced under the pleadings. The referee shall have all 
powers of a referee in civil actions in the courts of Ne- 
braska. The referee shall observe the rules of evidence 
applicable in civil actions in the district courts of the 
State of Nebraska. He shall have a competent short- 
hand reporter present who shall take in shorthand and 
transcribe in typewriting all oral evidence adduced at 
the hearing had before the referee. The referee may 
continue the hearing from time to time as circumstances 
may require, but shall not delay his proceedings unless 
justice and equity so require. 

The referee shall make a written report stating his 
findings of fact and recommendations. The typewritten 
record of the proceedings shall have attached to it all of 
the exhibits offered at the hearing, and shall be certified 
by the referee; and the referee shall promptly transmit 
to this court his report, together with such record so 
certified. 
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Upon the filing of an answer raising an issue of law 
only, the court may in its discretion refer the matter to 
a member of the bar as referee for such service in rela- 
tion thereto as the court may by its order of reference 
direct. 


8. Motion for Final Judgment; Exceptions to Report. 
Within 10 days after the filing of such report, either 
party may file written exceptions to such report. If no 
exceptions are filed, the‘court in its discretion may con- 
sider the findings final and conclusive, and on motion 
shall enter such order as the evidence and law require. 


9. Briefs; Time of Filing and Service; Hearing of Case. 
If exceptions be filed to the findings or report of the ref- 
eree, printed briefs and arguments shall be filed and oral 
arguments made in the Supreme Court as required by 
the rules of this court in civil cases. The party filing 
exceptions to the findings and report of the referee 
shall serve and file his brief within 30 days after the 
filing of such report and the brief of the adverse party 
shall be served and filed within 30 days thereafter. 
The case shall thereupon be placed upon the Call for 
hearing. 


10. Disposition of Case; Orders. The court may disbar, 
suspend, censure or reprimand the respondent and take 
such other action as shall by the court be deemed appro- 
priate. 


11. Motions for Rehearing; Time of Filing. Either rela- 
tor or respondent may file a printed motion for rehearing 
at any time within twenty days from the filing of the 
opinion or rendition of the judgment of the court. 


12. Costs; Security; Taxation. No initial fee shall be 
required of either party, but upon motion of the re- 
spondent the court may require security for costs from 
any relator other than the Attorney General of the 
State of Nebraska or the Nebraska State Bar Association. 
Costs may be taxed by the court as the court shall see fit. 
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13. Attorney General; Duties. The Attorney General 
shall prosecute in any case which shall be referred to 
him by the Supreme Court and shall have the right to 
appear and take such part in the prosecution of any 
action for disciplinary measures as he may think fit to 
take, at any stage of the proceedings. 


14. Modification of Sentence; Time of Application; Pro- 
cedure. No application for modification of judgment or 
for reinstatement shall be made prior to the expiration 
of one year after the final order in such proceedings 
shall have been entered, except in cases where the only 
service upon respondent has been by publication, and 
no appearance has been made by respondent, and except 
where the application is made under the terms of sec- 
tions 25-2001 to 25-2009, Reissue Revised Statutes of Ne- 
braska, 1943. Copies of every such application shall be 
furnished the relator, the Attorney General, the chairman 
of the district Committee of Inquiry which exercised 
original jurisdiction and the chairman of the Advisory 
Committee of the Nebraska State Bar Association, any 
one or more of whom may appear and resist such applica- 
tion within 20 days thereafter. Any other persons may- 
likewise appear upon obtaining leave of court and make 
such resistance. The court may overrule such an applica- 
tion without a hearing if justice and equity require it. 

If the application or the showing in resistance thereto 
shall require the taking of evidence, the matter may be 
referred to a referee and the proceedings shall be the 
same as in the case of original disciplinary proceedings. 


15. Contempt; Power Over Attorney. These rules shall 
not interfere with the power of the courts of the state to 
punish for contempt, nor shall they deprive the courts of 
any other powers over attorneys which they now possess. 
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IV 
INTEGRATION OF THE BAR 


For the advancement of the administration of justice 
according to law, and for the advancement of the honor 
and dignity of the legal profession, and encouragement 
of cordial intercourse among the members thereof, for 
the improvement of the service rendered the public by 
the Bench and Bar, there is hereby organized, created 
and formed the NEBRASKA STATE BAR ASSOCIA- 
TION. 


ARTICLE I. 
Name. 


The name of this association shall be NEBRASKA 
STATE BAR ASSOCIATION. 


ARTICLE II. 
Membership. 


1. Qualifications. Those persons who, on January 1, 
1938, are residents of this State and are licensed to 
practice law in this State, and those who shall thereafter 
become licensed to practice law in this State and are 
residents of this State, shall constitute the membership 
of the Nebraska State Bar Association. 


2. Statement Required; Change of Address. Each 
member shall, within sixty (60) days from the effective 
date of these Rules, file with the secretary of the State 
Bar Association a statement setting forth his business 
address and his residence address, and the judicial dis- 
trict within which his principal office is located. He 
shall notify the secretary in writing of any subsequent 
change in address. 


3. Non-Resident Attorneys; Governmental Employees. 
Where it appears that non-resident attorneys in good 
standing are engaged in the practice of law within the 
State of Nebraska, wholly in the employ of the United 
States Government or some federal governmental agency 
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or corporation on a salary basis, and who participate in 
no other way in the active practice of law, it is not 
required that they shall comply with the requirements 
as to registration under these rules. 


ARTICLE III. 
Classes of Membership. 


1. Division of Classes. Members of the State Bar Asso- 
ciation shall be divided into two classes; namely, active 
members and inactive members. 


2. Active Membership. The class of active members 
shall include all members who have not specifically re- 
quested to be enrolled as inactive members. Any regu- 
larly admitted practicing attorney in the courts of record 
of another state, having professional business in the 
courts of record of this state may, on motion, be admitted 
to practice (for the purpose of said business only), in 
any of said courts, upon taking the oath as aforesaid 
and upon it being made to appear to the court by a 
written showing filed therein that he has associated and 
appearing with him in the action an attorney who is a 
resident of Nebraska, duly and regularly admitted to 
practice in the courts of record of this state upon whom 
service may be had in all matters connected with said 
action, with the same effect as if personally made on 
such foreign attorney in this state; Provided, regularly 
licensed practicing attorneys of other states, the laws of 
which states permit the practice in their courts of attor- 
neys from this state, without a local attorney being asso- 
ciated with such attorneys, shall not be required to 
comply with the provisions of this rule. (See section 
7-103, Revised Statutes of Nebraska, 1943.) 


3. Inactive Membership. Any member who is not en- 
gaged actively in the practice of law in this state may, if 
he so elects, and files written application with the 
secretary, be classified as an inactive member. Any in- 
active member may, on filing application with the 
secretary, and on payment of the required dues, become 
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an active member. No inactive member shall practice 
law, vote, or hold office in the State Bar Association. 


4. Non-Resident Affiliates. A lawyer who has been 
admitted to practice in the State of Nebraska and is a 
non-resident of the state, may maintain the status of an 
inactive member by the payment of the annual dues 
provided. 


ARTICLE IV. 
Membership Dues. 

1. Active Members. The annual dues for active mem- 
bers shall be ten dollars ($10.00) per year, payable on or 
before January 1 of each year, except that during the 
first five years after his original admission to the bar, 
the dues of an active member shall be five dollars ($5.00) 
per year. 


2. New Members. Persons admitted to the bar after 
January 1st of any year shall, within sixty (60) days 
after such admission, register with the secretary of the 
State Bar Association to be entitled to practice law, but 
shall not become liable for dues until January 1, follow- 
ing such admission. 


3. Delinquent Members. When any member is in 
arrears more than two (2) months, the secretary shall 
send written notice by registered mail to such member, 
addressed to his last recorded business address. Any 
member who shall fail to pay such arrearages within 
thirty (30) days after the receipt of such notice shall 
cease to be a member of this Association, and shall not 
practice law until the arrearages be fully paid. 


4, Inactive Members. The annual dues for inactive 
members shall be two dollars ($2.00) per year, payable 
on or before January 1 of each year; and if any inactive 
member shall fail to pay his dues within thirty (30) 
days after receiving notice of such arrearage, as above 
provided, his license to practice shall be suspended, and 
shall not be reinstated until and unless such arrearages 
shall have been paid. 
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ARTICLE V. 
Officers. 


1. Officers; Terms. The officers of this Association 
shall be a President, three Vice Presidents, all of whom 
shall be elected at the time and in the manner provided 
by the by-laws of the Association for a term of one (1) 
year, and a Secretary-Treasurer. 


2. Executive Council; Number. In addition thereto 
there shall be elected nine (9) members of the Executive 
Council, three (3) of whom shall be known as “Mem- 
bers at Large,” and six (6) of whom shall be known as 
“District Members.” The immediate past President of 
the Association -shall be a member of the Council for 
the year following his term as President. 


3. First Executive Council; Composition; Members at 
Large. The first Executive Council of this Association 
shall be composed of the members of the Executive 
Council of the Nebraska State Bar Association, a volun- 
tary Association. As the term of office of the Members 
at Large of such Executive Council shall expire, their 
successors Shall be elected by the Association at the 
time and in the manner provided by the by-laws of the 
Association, for a term of three (3) years. 


4. District Members of Council; Qualifications; Term. 
The District Members shall be elected as follows: There 
shall be elected one (1) member for each of the six (6) 
Supreme Court Judicial Districts, as said districts are 
now numbered and constituted, or as they hereafter may 
be constituted. Said members shall be residents of the 
district which they represent, and shall be elected by 
the qualified members of the Association residing within 
such district. Their term of office shall be three (3) 
years. 


5. District Members of Council; Nomination; Election. 
The District Members shall be elected by a secret mail 
ballot within the calendar month next succeeding the 
annual meeting of the Association, in the following man- 


30 RULES OF THE SUPREME COURT 


ner: The secretary shall receive nominating petitions 
until the close of the day next following the conclusion 
of the annual meeting of the Association. The names of 
the two members whose petitions contain the largest 
number of signatures of members qualified to vote shall 
be placed on a printed ballot, except that every nominee 
receiving fifteen signatures or more shall be placed upon 
such ballot, but signatures for more than one candidate 
shall not be counted. If nominating petitions are not 
presented to the secretary within the time prescribed, 
nominating at least two (2) candidates, the Executive 
Council shall nominate additional members so as to 
place two (2) candidates on the ballot; but, in such case, 
there shall be nothing to indicate whether a candidate 
was nominated by petition or by the Executive Council. 
The ballot shall contain one blank space for writing in 
any name the voting member may desire. 


6. District Members of Council; Ballots; Mail Vote. 
Ballots shall be mailed to every member of the Associa- 
tion within the proper district not later than the 15th day 
of the calendar month succeeding such annual meeting. 
The ballots shall be returned to the office of the secretary 
not later than the last day of such month, and only the 
ballots of those members shall be counted who are in 
good standing, including payment of their dues for the 
year next preceding such election. The member re- 
ceiving the highest number of votes at such secret bal- 
lot shall be the duly-elected member of the Council for 
such district, and shall take office immediately upon his 
election. 


7. Executive Council; Distribution of Ballots; Rules. 
The Council shall make necessary rules for the distribu- 
tion of ballots, for the counting of votes, and for the 
conduct of elections as shall carry out the true purpose of 
this section, but such regulations shall not contravene 
the express provisions hereof. 


8. President; Duties. The President shall preside at 
all meetings of the Association and of the Council, and 
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shall perform the duties usually belonging to such office. 
He shall also deliver an address at the regular meeting 
of the Association next succeeding his election. 


9. Vice Presidents; Duties. The Vice Presidents, in the 
order of their election, shall preside at the meetings of the 
Association in the absence of the President, and perform 
such other duties as usually pertain to such office. 


10. Secretary-Treasurer; Duties; Compensation. The 
Clerk of the Supreme Court shall be the Secretary-Treas- 
urer of the Association. The Secretary-Treasurer shall 
be the custodian of the records and archives of the Asso- 
ciation, and shall preserve and record its transactions. 
He shall collect all dues and other moneys belonging to 
the Association, and shall send out notices to delinquent 
members. He shall be the custodian of the moneys of 
the Association, which he shall disburse under the au- 
thority of the Council. He shall make a monthly report 
to the President of all expenditures for the preceding 
month and submit a report of such expenditures for the 
approval of the Council at each regular or special meet- 
ing, and shall make a report as Treasurer at the annual 
meeting, and shall receive reasonable compensation for 
his services. 


11. Executive Council; Duties; Vacancies. The Execu- 
tive Council shall consist of the President and the ten 
members above provided for. In addition to the other 
duties hereinbefore provided, it shall be the executive 
organ of the Association, shall provide suitable programs 
and entertainment at the meetings thereof, recommend 
by-laws from time to time, as they appear to be required, 
fix the compensation to be allowed any officer, nominate 
officers, including Members at Large of the Council, to 
be voted upon by the Association. The Council shall not 
nominate any one of its members for any office. In case 
of any vacancy in its membership, the Council shall 
have the power to fill such vacancy by appointment 
until the next regular election as herein provided. 
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12. Officers; Nomination; Election. Nominations other 
than those by the Council may be made by any member, 
but only in writing, filed with the secretary. In case 
there are nominees for any office other than those by 
the Council, election on such office shall be by secret 
ballot, restricted to members in good standing. 


13. Delegate to American Bar Association; Election; Va- 
ecancy. At the time of election of other officers of this 
Association in even-numbered years, the Association 
shall elect its delegate to the House of Delegates of the 
American Bar Association. Any member of this Associa- 
tion who is also a member of the American Bar Associa- 
tion, shall be eligible to be elected such delegate. Such 
delegate shall be nominated and elected at the same 
time and in the same manner as officers of this Associa- 
tion, and shall serve for a term of two years and until 
his successor shall have been elected and certified. In 
the event of such delegate being unable to act for any 
reason, the Executive Council is empowered to fill such 
vacancy. 


ARTICLE VI. 
Committees. 


1. Standing Committees; Appointment; Number of 
Members. As soon as possible after the regular annual 
meeting of the Association, the President shall appoint 
standing committees for the ensuing year, to consist of 
not fewer than three (3) members each, to wit: 

a. A Committee on Legislation. 

b. A Committee on Judiciary. 

c. A Committee on Legal Education. 

d. A Committee on American Citizenship. 

e. A Committee on Cooperation with the American 
Law Institute. 

f. A Committee on Unauthorized Practice of Law. 

g. A Committee on Finance. 


2. Committee on Legislation; Duties. It shall be the 
duty of the Committee on Legislation to consider and 
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recommend to the Association action concerning pro- 
posed legislation and constitutional amendments. 


3. Committee on Judiciary; Duties. It shall be the 
duty of the Committee on Judiciary to consider and 
recommend to the Association action concerning the 
relation between the Bench and the Bar, and the pro- 
cedure and rules of court. 


4. Committee on Legal Education; Duties. It shall be 
the duty of the Committee on Legal Education to con- 
sider and recommend to the Association action concern- 
ing the legal education in public and private institutions 
in the State of Nebraska, and qualifications for admis- 
sion to the bar. 


5. Committee on American Citizenship; Composition; 
_ Duties. The Committee on American Citizenship shall 
consist of a Chairman to be appointed by the President of 
the Association; the State member of the General Council 
of the American Bar Association, as Vice Chairman; the 
President of the State Bar Association as a Vice Chair- 
man; the Secretary of the State Bar Association, who 
shall serve as Secretary of the Committee, and in addi- 
tion thereto one member of this Association from each 
congressional district in the State to be appointed by the 
President of the Association. The committee so consti- 
tuted shall function in an executive capacity for a 
larger committee, to be selected by the committee of ten 
above named, and to consist of at least one representa- 
tive from each Judicial District in this State, exclusive 
of the members of said Executive Committee. This com- 
mittee as a whole shall be called together for a joint con- 
ference at least once each year. It shall be the duty of 
such committee to use every lawful means to have the 
Constitutions of the United States and of Nebraska, to- 
gether with the meaning and ideals of good citizenship 
taught in all schools, colleges and universities in the 
State; to further knowledge of the history, institutions, 
traditions, and form of government of the United States; 
to cooperate with other civic organizations, including 
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local and national bar associations, and with the press, 
in the furtherance of a national movement on behalf 
of a better and more loyal adherence to American in- 
stitutions and ideals. 


6. Committee on Cooperation with the American Law 
Institute; Composition; Duties. The Committee on Co- 
operation with the American Law Institute shall consist 
of five (5) members, to be appointed by the President 
of the Association. One of the members so appointed 
shall be a member of the Nebraska District Judges’ 
Association. In addition to members appointed by the 
President, all members of the American Law Institute 
from Nebraska shall be members ex-officio of this com- 
mittee. The duties of this committee shall be to co- 
operate with the American Law Institute in the restate- 
ment of the American common law, to give publicity 
to this work in Nebraska, and to afford the Nebraska 
Bench and Bar opportunities for information, suggestion 
and cooperation. 


7. Committee on Unauthorized Practice; Number; Du- 
ties. The Committee on Unauthorized Practice of the 
Law shall consist of five (5) or more members, and it 
shall be its duty to consider and report to the Associa- 
tion on professional encroachment and unauthorized 
practice of the law. 


8. Committee on Finance; Duties. It shall be the duty 
of the Committee on Finance to audit the books and rec- 
ords of the Secretary-Treasurer at least once each year. 


9. Other Committees; Appointment. Such other com- 
mittees, standing or special, shall be appointed as are 
authorized by the Association. 


10. Expenses of Committees; Payment; Budget. The 
traveling and other expenses incurred by any committee, 
standing or special, for meetings of each committee or 
otherwise, during the interval between annual meetings 
of the Association, shall be paid by the Treasurer out of 
such appropriation as the Executive Council shall have 
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made on application in each case in advance of its expen- 
diture. Such application shall be made in writing by 
the Chairman of each committee within sixty (60) days 
after his appointment and upon a specific budget. 


ARTICLE VII. 
By-Laws. 
Suitable by-laws not inconsistent with these rules may 
be provided by a majority vote at a regular meeting. 


ARTICLE VIII. 
Meetings. 

1. Regular Meetings; Publication of Proceedings. The 
Association shall have one regular meeting annually at a 
time and place to be fixed by the Executive Council 
three (3) months prior to such meeting. Immediately 
upon designation of the time and place of such meeting 
by the Executive Council, each member of the Associa- 
tion shall be notified thereof by the Secretary by mail. 
If the Council so orders, the proceedings of such meet- 
ings may be edited and published in a suitable form by 
the Secretary-Treasurer, and copy thereof furnished to 
each member free of charge. 


2. Special Meetings. Special meetings of this Associa- 
tion may be held at such times and places as shall be de- 
termined by the Executive Council, and the Secretary- 
Treasurer shall call a special meeting of the State Bar 
Association upon petition signed by not fewer than 
twenty (20) of its active members, and such meetings 
shall be held within thirty (30) days after said petition 
is filed. 


3. Notice of Meetings. A ten-day notice shall be given 
to all members of a special meeting, and such notice shall 
include the purposes for such meeting, and no other busi- 
ness than that set forth in such notice may be transacted. 

ARTICLE IX. 
Amendments. 
Recommendation to the court of amendments to these 
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rules recommended by a three-fifths (3/5) vote of the 
Council may be adopted by a majority of the Association 
present at any regular meeting. Recommendation for 
amendments not so recommended by the Council must 
be submitted in writing at a regular meeting, and unless 
approved by a vote of two-thirds (2/3) of the members 
of the Association present, shall lie over and not be 
acted upon until the next meeting. 


ARTICLE X. 
Rules of Professional Conduct. 


The ethical standards relating to the practice of law 
in this State shall be the canons of Professional Ethics 
of the American Bar Association, including the additions 
and amendments as of January 1, 1945, thereto, and 
those which may from time to time be approved by the 
Supreme Court. 


ARTICLE XI. 
Investigation and Disposition of Charges. 


1. District Committee on Inquiry; Membership; Term. 
The Supreme Court shall appoint a Committee of Inquiry 
in each district court judicial district, of not fewer than 
three (3) members, who shall serve for such term as 
shall be designated. 


2. Advisory Committee; Membership; Term. The Su- 
preme Court shall appoint a committee to be known as 
the Advisory Committee, which shall consist of one 
member from each Supreme Court Judicial District and 
a chairman at large. The members of such committee 
shall serve for such term as shall be designated. 


3. Initiation of Charges. All charges of unprofessional 
conduct on the part of any member of the Association 
shall be first made to the Committee of Inquiry in the 
district where such member resides. 


4. Committee on Inquiry; Disqualification of Members; 
Powers of Advisory Committee. In case any member of 
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a Committee of Inquiry is disqualified from acting upon 
any matter presented to it, the same shall be referred to. 
the Advisory Committee, and such committee shall have 
the power to (1) direct that the members of said Com- 
mittee of Inquiry who are not disqualified shall proceed. 
and determine such matter, or (2) direct that the matter 
shall be referred to some other Committee of Inquiry in 
which case the Committee of Inquiry to which it is so 
referred shall have full power and jurisdiction to the 
same extent and in like manner as if said matter had 
arisen in its district and had been originally lodged. 
with it, or (3) take jurisdiction of and determine said 
matter to the same extent and with like power as the 
original Committee of Inquiry might have done if no 
disqualifications existed as to any of the members 
thereof. 


5. Committee on Inquiry; Informal Investigation. It. 
shall be the duty of a Committee of Inquiry, upon having 
information of or upon receiving charges of unprofes-. 
sional conduct on the part of a member, to make an in- 
formal and private investigation of the matter; and upon. 
being satisfied that any such information is without 
foundation or that such charges are without merit, the 
committee shall take no further action except to dismiss. 
the charges. 


6. Advisory Committee; Informal Investigation. In. 
case the Committee of Inquiry shall determine that there 
is no reasonable ground to believe the member charged. 
guilty of an offense which justifies disciplinary action, 
the person or persons making the initial charges may 
lodge with the Clerk of the Supreme Court an informal 
charge supported by affidavits or other prima facie evi- 
dence. The Clerk of the Supreme Court shall there- 
upon obtain from the Committee of Inquiry the written. 
charges, statements, answer, affidavits or documents filed. 
with it and a report of the said Committee of Inquiry, 
and shall refer all of such documents to the Advisory 
Committee for review and recommendations. If the 
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District Committee does not make final disposition of 
any case within 90 days after charges are filed the Dis- 
trict Committee shall, at the expiration of said 90 days’ 
period report in writing to the Advisory Committee 
stating the reason for such delay, what progress has 
been made in the hearing and the probable additional 
time necessary for final disposition, and the Advisory 
Committee may, if it deems it advisable, take the same 
action that it is authorized to take in case it finds the 
District Committee or some member thereof disqualified. 
But the District Committee having original jurisdiction 
shall continue to have jurisdiction over said matter until 
some order in the premises is made by the Advisory 
Committee. 


7. Committee on Inquiry; Formal Charges; Hearing; 
Powers; Report. If, however, a Committee of Inquiry, 
after making said informal and private investigation, 
concludes that there is reasonable ground to believe that 
the member against whom the charges are made is 
guilty of an offense which requires and justifies disci- 
plinary action, said committee shall immediately reduce 
or cause the charges to be reduced to writing, specifying 
with particularity the facts which constitute the basis 
thereof, and shall serve a copy of said written charges 
upon the said member; and the committee shall hold a 
hearing upon twenty (20) days’ notice to the said mem- 
ber and the person making the charges, at which hear- 
ing the parties may be heard and may file with the 
committee any statement, answer, affidavit or document 
and produce other evidence. Notice of the time and 
place of hearing shall be given to the parties by regis- 
tered mail addressed to their last known residence or 
place of business. The District Committee or the Chair- 
man thereof may continue and adjourn hearing and 
proceedings from time to time and in cases where such 
orders of continuance or adjournment are made the 
committee or Chairman shall give notice thereof to the 
party making the charges and respondents by registered 
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mail or personal notice unless such parties were present 
in person or by counsel when such order of continuance 
or adjournment was announced. 


District Committees of Inquiry and the kas Shine 
mittee, within their respective territorial jurisdictions, 
are empowered to issue writs of subpoena, including 
subpoena duces tecum, in the name of the State of Ne- 
braska, requiring the attendance and testimony of wit- 
nesses and parties, and the production of records, books 
and papers, at hearings before said committees; to ad- 
minister oaths to parties and witnesses and to take their 
sworn testimony or their unsworn statements .as the 
committee may decide; and to certify to this court, for 
appropriate action by the court, any refusal of a party 
or witness to comply with the requirements of a subpoena 
or to testify or answer questions at a hearing. 


If the committee finds that there is reasonable ground 
to believe the said member guilty of the misconduct 
charged, it shall thereupon transmit to the Clerk of the 
Supreme Court the committee’s report of investigation, 
a transcript containing the charges, and any statement, 
answer, affidavits or documents submitted and filed, and 
shall accompany the same with a complaint prepared, 
verified by any member or members of the committee, 
and ready for filing in the Supreme Court. The com- 
plaint shall be made in the name of the state on the 
relation of the Nebraska State Bar Association. 


8. Advisory Committee; Review of Record; Report. 
The Clerk of the Supreme Court shall thereupon refer 
the entire record including the report of the Committee 
of Inquiry, the transcript and the complaint, to the Ad- 
visory Committee for review. The Advisory Committee 
shall have authority to hold further hearing at which 
the person or persons making the initial charges and 
the member charged shall have a right to be heard; but 
the Advisory Committee may direct disposition of the 
charges and complaint without further hearing. If the 
Advisory Committee determines that no probable cause 
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for disciplinary action exists, it shall so report to the 
Clerk of the Supreme Court and the matter shall stand 
dismissed unless otherwise directed by the Supreme 
Court. If the Advisory Committee determines that 
probable cause for disciplinary action exists, it shall 
transmit its report, the report of the Committee of In- 
quiry, the transcript, and the complaint submitted by 
the Committee of Inquiry, together with such amend- 
ments thereto as to it may seem proper, to the Clerk of 
the Supreme Court who shall forthwith enter the same 
upon the docket of the court as an original action. 


9. Hearings, Records and Proceedings; No Publicity. 
Unless requested by the member charged neither the 
hearings, records or proceedings of the Committee of 
Inquiry or of the Advisory Committee shall be made 
public, nor shall any publicity be given thereto prior 
to the filing of a complaint in the office of the Clerk of 
the Supreme Court. 


10. Supreme Court; Filing of Complaint; Conditions Pre- 
cedent. No complaint in any case shall be filed with the 
Supreme Court until charges shall have first been pre- 
sented to the Committee of Inquiry and considered by 
the Advisory Committee as herein provided. 


11. Supreme Court; Prosecution of Proceedings; Addi- 
tional Charges. Upon the filing in the Supreme Court 
of a complaint for disciplinary action as contemplated 
and provided by this Article against a member of the 
Association, the Supreme Court in its discretion may 
either designate the Attorney General or appoint any 
attorney of the court to prosecute the action. The At- 
torney General or attorney so appointed may in his 
discretion prepare and file an amended or new com- 
plaint, and in case he has in his possession evidence which 
in his opinion warrants disciplinary action on any addi- 
tional charge or charges, he may incorporate such addi- 
tional charge or charges in the complaint and prosecute 
same regardless of the fact that such new charge or 
charges have not been presented to the Committee of 
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Inquiry or considered by the Advisory Committee. 


12. Expenses of Hearings. Actual expenses incurred 
by the District or Advisory Committees in connection 
with hearings prior to the filing of a complaint in the 
Supreme Court shall be borne by the Association. 


13. Advisory Committee; Promulgation of Rules of 
Practice and Procedure. In addition to the duties here- 
tofore imposed upon the Advisory Committee, the said 
committee shall confer and advise with the Committees 
of Inquiry, and shall promulgate uniform rules of prac- 
tice and procedure for the hearing and disposition of 
charges before such committees. The Advisory Com- 
mittee is further empowered in its discretion at the 
request of any member of the Association, to express 
its advisory opinion or give its interpretation upon rules 
of professional conduct where such question has not been 
previously determined and is not pending in any pro- 
ceeding for a determination thereof. 


14. Provisions Cumulative. The provisions of this Ar- 
ticle shall be cumulative and not exclusive. 


Vv 
JUDICIAL COUNCIL 
ARTICLE I. 


Creation. For the advancement of the administration 
of justice according to law, there is hereby created and 
organized the Judicial Council of the State of Nebraska. 


ARTICLE II. 


Duties; Report. The Judicial Council shall make a 
survey of and make recommendations tending to the 
simplification of the pleadings, practice and procedure of 
the judicial system of the State of Nebraska, in order to 
promote the speedy administration of justice; and its 
report and recommendations shall be filed annually 
with this court on or before April 1 of each year. 
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ARTICLE III. 


Composition; Qualifications of Members. The Judicial 
Council shall be composed of one Justice of the Supreme 
Court, two Judges of the District Court, one County 
Judge, the chairman of the Committee on Judiciary of 
the Nebraska Legislature, the Revisor of Statutes, two 
public members who are not attorneys, and six practicing 
attorneys, one from each Supreme Court Judicial Dis- 
trict. Should any member of the Council appointed 
thereto as the holder of a judicial office cease to hold 
such office during his term, or should any member of 
the Council elected thereto as a practicing attorney 
cease to be actively engaged in the practice of law during 
his term, his membership in the Council shall cease and 
his seat be ipso facto vacant. 


ARTICLE IV. 


Selection. The Justice of the Supreme Court to serve 
on the Judicial Council shall be appointed by the Su- 
preme Court, and except as herein otherwise provided, 
the other members shall be selected in the following 
manner: The two Judges of the District Court shall be 
appointed by the District Judges of the state; the County 
Judge shall be appointed by the County Judges of the 
state; the two public members shall be appointed by the 
Judicial Council in office; and the practicing attorney 
from each Supreme Court Judicial District shall be nom- 
inated and elected by the attorneys of his district. The 
incumbent chairman of the Committee on Judiciary of 
the Nebraska Legislature shall be, by virtue of his ap- 
pointment as such by the Legislature, an ex-officio mem- 
ber of the Council. The Revisor of Statutes shall be an 
ex-officio member of the Council. 


ARTICLE V. 


Term; Vacancies; Nomination and Election. The term 
of a member of the Judicial Council, except the chairman 
of the Judiciary Committee of the Legislature, the Re- 
visor of Statutes, and the two public members, shall be 


JUDICIAL COUNCIL 43 


for four (4) years. The County Judge, District Judges 
and Judge of the Supreme Court who are members of 
the Council shall be chosen as provided for in Article IV, 
during the month of December, 1947, and each four years 
thereafter. In the odd-numbered Supreme Court Judi- 
cial Districts, attorney members shall be nominated at 
or before the annual meeting of the Nebraska State Bar 
Association in the year 1948, and each four years there- 
after and shall be elected in the manner hereinafter 
provided. In the even-numbered Supreme Court Judi- 
cial Districts, attorney members shall be nominated in 
the year 1949, and each four years thereafter and shall 
be elected in the manner hereinafter provided. 


When a vacancy occurs in the membership held by a 
Justice of the Supreme Court, the unexpired term shall 
be filled by appointment by the Supreme Court. When 
a vacancy occurs in the membership held by a District 
Judge or County Judge, the unexpired term shall be 
filled by appointment of the Executive Committee of 
the District Judges’ Association and County Judges’ As- 
sociation respectively. When a vacancy occurs in the 
membership held by a practicing attorney, the unexpired 
term shall be filled by appointment by the President of 
the Nebraska State Bar Association of a practicing at- 
torney from the Supreme Court Judicial District in 
which the vacancy exists. 


Nominations of a practicing attorney from a Supreme 
Court Judicial District may be made either by petition or 
by the Executive Council of the Nebraska State Bar 
Association as hereinafter provided. Nominations made 
by petition shall be in writing, signed by at least fifteen 
(15) active members in good standing of the Nebraska 
State Bar Association, and living in the Supreme Court 
Judicial District for which said nomination is made, and 
said attorney so nominated shall be a resident of and 
practicing in said Supreme Court Judicial District, and 
said nominating petition shall be filed with the secretary 
of the Nebraska State Bar Association before 6 o’clock 
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p. m. of the first day of the annual meeting of said Asso- 
ciation next preceding the election of such member, and 
such nomination shall be publicly announced at the next 
session of the Association. If nominating petitions are 
not presented to the secretary within the time prescribed, 
nominating at least two (2) candidates, the Executive 
Council shall nominate additional members so as to 
place two (2) candidates on the ballot; but, in such case, 
there shall be nothing to indicate whether a candidate 
was nominated by petition or by the Executive Council. 
The ballot shall contain one blank space for writing in 
any name the voting member may desire. 


The secretary of the Nebraska State Bar Association 
shall, on or before the 15th day of the calendar month 
succeeding such annual meeting, prepare and mail to the 
members of the Nebraska State Bar Association who are 
in good standing, living and practicing in the Supreme 
Court Judicial District for which said nominations are 
made, a ballot containing the names of those nominated 
for said district. The members so receiving said ballots 
shall return the same to the secretary on or before the 
last day of such month, and the secretary shall thereupon 
canvass said ballots, and the attorney receiving the 
greatest number of votes shall be declared elected, and 
shall be so notified by the secretary. 


ARTICLE VI. 

Officers. The Judicial Council shall elect from its 
membership a chairman and vice chairman, who shall 
respectively perform the duties usually incident to his 
office, and such other duties as this court or the Council 
may prescribe. The secretary of the Nebraska State 
Bar Association shall act as the secretary of the Council. 


ARTICLE VII. 

Meetings. The Judicial Council shall convene in regu- 
lar meetings at such times as the Council may by rule 
provide. The chairman may, and on application of five 
(5) members shall, convene a special meeting of the 
Council. 
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VI 


PROMULGATED BY ORDER UNDER 
CONSTITUTION 


1. Probate Notices and Forms. (Adopted February 2, 
1946.) 


(a) It is hereby ordered that the following be adopt- 
ed as a rule of practice for county courts in this state 
pursuant to the authority of section 25 of Article V of 
the Constitution: 


“Whenever the jurisdiction of the County Court is in- 
voked in any of its probate, guardianship or testamentary 
trust powers, in any proceeding for which notice is not 
otherwise provided, the County Judge may, in the exer- 
cise of sound judicial discretion, require notice of the 
time, place and purpose of a hearing in such proceeding 
to be given by such personal service as the Court may 
direct or by publication of notice in a legal newspaper 
three successive weeks.” 


(b) It is hereby ordered that the following probate 
forms be approved as being sufficient and in compliance 
with all requirements of the Constitution, statutes and 
applicable judicial decisions. It is further ordered that | 
the use of such probate forms is not in any sense manda- 
tory, and the use of any other form will not be con- 
sidered insufficient because it does not follow or comply 
with the applicable recommended form. 


PROBATE NOTICES 


qd) NOTICE OF ADMINISTRATION 
County Court of ——————— County, Nebraska. Estate of 
, Deceased. 


The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for the appointment of 
as administrat of said estate, which will be for hearing in 
this court on , 19 , at —— o’clock, — M. 


County Judge 
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(2) NOTICE OF PROBATE 
County Court of ——__-——— County, Nebraska. Estate of 
» Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for the probate of the will of said 
deceased, and for the appointment of ————————- as ———_-_____ 
thereof, which will be for hearing in this court on --———-, 19——, 

at o’clock, —— M. 


County Judge 


(3) NOTICE TO CREDITORS 
County Court of -—————__———— County, Nebraska. Estate of 
. Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that all claims against said estate must be filed on or before 
the ————— day of ————_———, 19——, or be forever barred, 
and that a hearing on claims will be held in this court on ——————-, 


19, at —_———_ o'clock, M. 
County Judge 
(4) NOTICE OF FINAL SETTLEMENT 
County Court of ———_——————— County, Nebraska. Estate of 


. Deceased, 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition has been filed for final settlement herein, determin- 
ation of heirship, inheritance taxes, fees and commissions, distri- 
bution of estate and approval of final account and discharge, which 
will be for hearing in this court on —-————~——, 19, at 
o’clock, M. 


County Judge 


(5) ORDER FOR HEARING 

In the County Court of —-—__———— County, Nebraska. 
In the Matter of the Estate of ) 

) ORDER FOR HEARING 
Deceased ) 

—______—.,, 19. It is ordered that the petition of 
for (here state purpose of hearing substantially as it is stated in 
the form prescribed for the particular notice, such as “the appoint- 


ment of ————————- as. administrat——- of said estate’, or “for 
- the probate of the will of said deceased and for the appointment of 
as ————_—_—— thereof”, or “for the final settle- 


ment herein, determination of heirship, inheritance taxes, fees and 
commissions, distribution of estate and approval of final account 
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and discharge”) be heard in this court on ———_-———-, 19 , at 
o’clock, — M., and that notice thereof be published in the 
as provided by law. 


(Seal) 
County Judge 
(6) ORDER FOR HEARING OF CLAIMS 
In the County Court of ———-_~—_—~ County, Nebraska. 


In the Matter of the Estate of ) 
) ORDER FOR NOTICE TO 
Say CREDITORS 
,» Deceased  ) 
—_—_—__—_—-, 19——-._ It is ordered that all claims against said 
estate must be filed on or before the ———_———,, 


day of 
19-—., or be forever barred; that a hearing on claims will be held 
in this court on ————_—_—-,, 19. at o’clock, — M., and 
that notice thereof be published in the ———_~—_-—_ as provided 
by law. 
(Seal) 


County Judge 


(7) The following general form of notice is recommended for use 
in the following proceedings, and for such additional proceedings 
in which notice may be required or desired, but for which no par- 
ticular form of notice is prescribed in general use. 

1. Settlement of estate as wholly exempt front payment of debts. 
(Sec. 30-334, R. R. S. 1943). 

2. Extension of time for payment of debts. (Sec. 80-612, R. R. 8. 
1943). 

8. Classification of ‘claims and partial distribution to creditors. 
(Sections 30-615 and 30-616, R. R. S. 1943). 

4, Partial distribution. : : . 

5. Appointment of administrator de bonis non. 


NOTE: The recommendation for the use of the following form 
of notice in any of the foregoing proceedings is not to be construed 
as a commitment or indication that the giving of this or any notice 
is required. 


NOTICE 

County Court of —-_~_-__--—— County, Nebraska. Estate of 
—__—_—__—_—_—_——,, Deceased: 

The State of Nebraska, to all eoncorned: Notice is hereby given 
that a petition has been filed for (here state purpose of hearing) 
which will be for hearing in this court on ———___—-,, 19 , at 

o’clock, — M. ; 


County Judge 
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NOTICES IN SHORT FORM PROCEEDINGS 


(8) NOTICE TO CREDITORS AND HEIRS 
County Court of ————_———- County, Nebraska. Estate of 
, Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that —__—————- has filed a petition alleging that said deceased 
died —_—_—_—_—__—_, 19. , a resident of —_~_—-_-_—. County, 
seized of (description of real estate), in which petitioner has de- 
rived an interest (here state nature of petitioner’s interest), praying 
for a determination of the time of death, the heirs, degree of kinship 
and right of descent of real property, of the deceased, which petition 
will be for hearing in this court on ———-—-——_—-, 19-——-, at 
o’clock, — M. 


County Judge 


(9) NOTICE TO CREDITORS, HEIRS, DEVISEES & 
LEGATEES 
County Court of —————_—————— County, Nebraska. Estate of 
» Deceased. 

The State of Nebraska, to all concerned: Notice is hereby given 
that a petition was filed on ———_————, 19-—.,, alleging that 
the deceased died —___—_-_—-, 19 —_, a resident of ———_-_____ 
County, ———_————, and praying for the probate of the will and 
the descent of the real property of the deceased according to the 
will and without administration, which petition will be for hearing 
in this court on —-—_————,, 19-—-, at o’clock, ——— M. 


County Judge 


2. PRE-TRIAL PROCEDURE: FORMULATING IS- 
SUES. 


(a) In any civil action in the district court after is- 
sues have been joined the court may in its discretion 
direct the attorneys for the parties to appear before it 
for a conference to consider 

(1) The simplification of issues; 

(2) The necessity or desirability of amendments to 
the pleadings; 

(3) The possibility of obtaining sanctions of fact 
and of documents which will avoid unnecessary 
proof; 

(4) The limitation of the number of witnesses with 
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a view of avoiding improper cumulative testi- 
mony; 

(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evi- 
dence when the trial is to be by jury; 

(6) Such other matters as may aid in the disposition 
of the action. 


The court shall at the time of the pre-trial hearing 
make a record of the proceedings which recites the ac- 
tion taken at the conference, the amendments allowed 
to the pleadings, and the amendments made by the 
parties as to any of the matters considered, and which 
limits the issues for trial to those not disposed of by 
admissions or agreements of counsel; that counsel shall 
forthwith acknowledge their assent thereto, or, in the 
alternative, state into the record any and all objections 
they may have thereto; and such order when entered 
controls the subsequent course of the action, unless modi- 
fied at the trial to prevent manifest injustice. The court 
in its discretion may establish by rule a pre-trial calendar 
on which actions may be placed for consideration as 
above provided and may either confine the calendar to 
jury actions or to non-jury actions or extend it to all 
actions. 
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INDEX TO RULES OF COURT 


(References are to section numbers) 


I 
PRACTICE IN SUPREME COURT 


Advanced Cases 


Brief: day: icc sses2scseeesus ese sesso se sees sie 
Submission, time of _.__------------------_---_--- 


Advancement of Cases 


Cases: stated #220 225-5- oS u seo ee ee 
Criminal: ‘cases: 222 .2c-c2 eles eee sess ec eels 
Original actions -~___._-.--.-.-..___.--..-.--__- 2 
Public interest, questions involving _-_-_-_____-_- 
Unemployment Compensation cases _-_--.-----_---- 
’ Workmen’s Compensation cases ~---------------.- 


Affidavit 


Bill of exceptions, extension of time ~-.-.--_-.----- 
Motions, in support of ~------------------------- 
Poverty, effect on costs ~------_----L~--------~---- 


Amicus Curie 


Briefs, filing of -------------------------------- 


Application 


Additional time for argument -_-..--------~------ 
Bail, criminal case ____--.__-__------------------ 
Bill of exceptions, extension of time _.-_...-.-.-__ 
Original action, leave to commence —-_------------- 
Suspension of sentence, criminal cases __-_____-__- 


Argument 


Additional. “time: =. 4.. 2 
Cases’. 2=.--2.teesoen 2 sheesh ess ee See se ee 
Extension of time _---__-_---------------------- 
Motions, other than motions for rehearing -------- 
Motions for rehearing ----_.-----------.-.--__~--- 


Oral, not allowed 


advancement of cases -----~-_---.-------- 
continuance, motions for --__.-.-.--_--_--- 
mandate, motion to recall ~-___-_____-_-____ 
Regular sessions for ~._-____..-_---_-.---_------ 
Time allowed ~__---_-_--_~-_-_--_-----..-_-- ++ 


Assignments of Error 


Briefs, in) <2 eno eon ee te 


Attorneys of Record 


Amicus curiz, briefs served on ____--.--___----_- 
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Briefs:. served: 0n-ss2c- eden she rset sis sees ese ee 10b 
Call, “mailed “to..c2225- tech ben foe eke eh oeee seo. 3 14a 
Continuance of representation ~__-----------------_-- le 
Motions, service on ~_.--------------_-------------- 11b 
Names on briefs ~--_------------------------------ 9b 
Notice of substitution ~----------------------------- le 
Rehearings, request for oral argument -_------------ _ 19b 
Bail 
Admission: to: 22-2 oo ee ro ee lo ee cbse secs 5, 6b 
Application, to whom made --...------------------ 6b 
Failure to apply for, effect _._--.------_------------- 6b 
Bill of Exceptions 
Briefs, how referred to ~.-------------------------- 8a 
Case: ‘stated: 2222222 sles t Sh eee teen ee Te 
Certification: .2 22222-5252 22- see eecet caso esse Ses Td 
Depositions in. ...2 eco eee ncn te cans eh eset 7b 
Exhibits “in 2. 2322-2. eee sec Sse eesecee sss cscs see 7b 
Extension of time, requirements ~_----------:------- Te 
PIN see oe ee ee ee eS Wd 
Horm .0f* 2224 2 oie ee ee ee ee 7b 
Index 2525 2 cscuc Sonos se eto ees ce ae Ta 
Bond 
Bail; conditions: ssccsosscolescece ace ees eksescce 6b 
Costs; “required: 2.22222: 2222 2cct Soest ces 8b 
Dismissal, failure to furnish _____-_----_----___---__- 8b 
Supreme Court of U.S., appeal to __-_-__-__-_--__-__ 21b 
Briefs 
_Amicus curiae, filing of ------------.-------------.-- 10d 
Appellant: 02-2420 sns oo ee Se ace Data cee 8a 
Appelléé@nacssccsn sess ce sesesse sence sccauh nse 8b 
Citations, how made --__--------- er eest ete eS ale eae 8a 
Costs, taxation of ----_-_---------------------------- 9d, 9e 
Cover,.‘form of, 2i22-2s222<2-22-sses2522--2--2 hse 9b 
Cross-appeal, assertion in .._-------------------__-- 1d 
Cross-appeal, division for _--------------_--------..-- 8b 
Default in filing, effect ~-.-__----.._______-__-_--_- 15 
Defendant in error _---------_--_--__-.__ See a 8b 
Defendant, original action ~..------_---_-------._-.- 8b: 
Extension of time, taxation ---_.____-___.-.._2______ 9e 
Failure to comply, effect __.-_.________-_.___________ 9c 
Filing . 
advanced cases --~---------.----_----_--_ 10a 
amicus curi# ~_-~--------._---._.___-__--____- 10d 
¢ivil’ cas@s 2 2s-s- 26 -pu esse Scheele osst eels 10a 
criminal cases ~_------.- 2-22 tee 10a 
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original ¢ases- ...-2-2--ss2s2ssi see - snk se 
rehearing: 2254.54. secon nse See see es ase 
Unemployment Compensation cases _.__-.--____ 
Workmen’s Compensation cases _-_--_--------- 
Method of service __-_----_-__-_-------------------- 
Plaintiff. in error: 25-22— os cs-cseccesassaoseoetesess 
Plaintiff in original action ..._--_-___--.------------- 
Préparation’ -2.220-42o tes oe cee hoe eee be eee 
Printing, size and type ----------------------------- 
Registered mail, service by _---------------------~--- 
Rehearing, how prepared _-~----------------------~--- 
Rémittitur: ...-2sss5.3.65-2 sees cease oti tos 
Reply briefs. 2250 ete ose eee eee eee ee cee be 


Call 
Continuance, while on --.---_-_-_----~--.~---------- 
Definition 0f-222 222 os2scce eee eb chic eee cee eese's 
Designation of cases __.-.-------------------------- 
Oral argument, additional time, request before ..___-- 
Submission of cases, notice of _----.----------------- 


Capital Cases 
Suspension of sentence _.--------------.------------ 


Case Stated 
Advancement of ~..-.------------------------------ 
Contents’ 22206 bso- terse cec 4. eee Sees ae 
Piling: :32222.2- 242-50 so ceacuestesveos coe ces seed 


Clerk of District Court 
Bill of exceptions, duties _-_.__...-.-__.~_-_-_.-_-_- 
Case stated, filed with _---.-_-----_--------_-------- 
Certificate of parties, preparation .~__..----___.__.-_- 
Docket fee paid to _-_----------_------_-_------------ 
Notice of appeal, filed with _-____---_-----__---------- 


Clerk of Supreme Court 
Briefs 
refusal to file, when —~---_-__-___---__.----.-_ 
taxation of costs .--_.-.--_--------~---------- 
Constitutional questions, notice filed with _____.______ 
Designation of parties __----------.---___---_--~_-- 
Docketing of cause ~_------------__-.---------.-____ 
Motions, filing with ~__..----------...---_-_-_--_-_ 
Record withheld from, rehearing, effect 
Supplemental transcript, filing .-----_---....._-.__- 
Suspension of sentence, capital cases _-..____________ 
Writ of error, issuance -_--.-..-..---_-----.-__-___ 


Constitutional Questions 
Notice required 20.0252 ss seecessee ee seo eee es 


l4a 
l4da 


18a 
l4a 
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Costs 
Advance payment, when required --_----------.--_--- 8a 
Bond for, required _-._-----_-----------~----------- 3b 
Cross-appeal, taxable when --___---~-.----------~--- 9d 
Docketing: fees: .=._ <2 se eA ose Soh esse ene sacs Ja, 3a 
Printing of briefs: .-...-5-.2.-4+2-L-s- sles 2s btee 9d 
Rehearing briefs, when taxable --____---_------_----- 10e 
Reply brief, not taxable _.---_------------------~---- 9d 
pecurity foro ase ee es eee 3b 
Unemployment Compensation cases .--._-----------.- 3a 
Workmen’s Compensation cases -__.----------------- 8a 
Unnecessary, taxation of -...-----------_----------- 20 
Criminal Cases 
Advancement of -..222222422--.ss-2-sc525h-2022--428 16 
Briefday: so2ccseceSce ese coe ecb ch osc cece cenieec 10a 
Capital cases, suspension of sentence -_---_.----_----- 6a 
Petition in error, filing -----_----------------------- 5 
Poverty, Advance costs, not required _.__-_.--__--__- 8a 
Writ of error, issuance —~.__.----._---_-.----_------- 5 
Cross-appeal 
Assertion in. brief ..2 0-22 S22 20 eo ane se cee ese csees 1d 
Brief, how prepared --_------------~+-----------~--- 8b 
Manner of taking ___--_-.----.--------------------- 1d 
Death Sentence 
Suspension of __..--_.----------~------------------ 6a 
Defaults 
“Entry of;. when: 22222 22455 5o-2222 522 <nc eee scecsetess 15 
Failure to file brief, effect _.__-..-.---------__-----. 15 
Disciplinary Proceedings 
Costs, advance, not required ___-.-._-_------_------- 3a 
Dismissal of Appeal 
Bond, failure to furnish __-_-_-__----__---_-_-----_- 8b 
Failure to file briefs --.--------------_------------ 15 
Docket Fee 
AMOUNE. se coes Se oe ae eo ie eh et la 
Appellant: <2c---..-2-2 22s too ses cle es sees la. 
Appellee: 2222222 scse se ee sess oe Sess aol ec ees 8a 
Not required, certain cases .------__.----------__.-.- 8a 
Transmission to clerk _.--.-_-----._-----------.____ 1b 
Where ‘paid 22222202525 Scscoestaese eee a ee Seo la 
Docketing 
Cause, manner ‘Of 2. 25---2o552sSei5s252 eck e cask 1b 
Fee, transmission _---------------------.---.--_---- 1b 
Submission, in order of _-----.-----_-_----____---._-- 13 
Encyclopedias 


Citation of, manner -_--~_------------------------__ 8a 
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Fees 
Appellant. sosesu soso cece sel Seta see ce sok la 
Appellee: .s.22so- se no eet estes sell ecse dee 3a 
Not required, certain cases _-_.------.--.--.-----_--- 8a 
Guardian ad Litem 
Continuance of representation _-._.__----.--...---.-- le 
Habeas Corpus Cases 
Costs, advance, not required ____.---__..-.-----____. 3a 
Homicide 
Case involving, notice required _-__._.___--____-____. 17 
Index 
Briefs;10 1:22 cio 2st OS Seo en aoe ee, 8 
Bill of exceptions, to --_..---------_-.--_-___-----__ Ta 
Transcript; to 222522) 422042252 setecwiccz bcc sescsedee 4b 
Instructions 
Transcript, set forth in ----.__-_---_--__-----..___- 4a 
Jurisdiction : 
Appeal, when perfected -____.___--_..--_----___---__ la 
Leave of Court 
Amicus curie, briefs, when required ~.--__-_--.----- 10d 
Original actions, commencement ~_._----____--.--____ 2a 
Supplemental transcript, filing of -..-_.--_.----______ 4c 
Mandates 
TSSWaNnee sa SS 52 Sac e eh ecescteisc Sect ee 21a 
Motion to recall __--_-_---__-------__o----- e+ ee 21c 
Stay pending appeal to U. S. Supreme Court __________ 21b 
Motions, Except Motions for Rehearing 
Affidavits, use: :of = 2222se 22020252 senses estes lle 
Bill of exceptions, extension of time -...._---________ Te 
Copies, service of _----------_---_----.-----~-------- lle 
Porm sou se ee be aoe ee eh atte lia, 11c 
Notice of hearing --------.---------.-----.____---__ 11b 
Proof of service _-.----_-.---------------.__---_-_- 11b 
Writing, in, required to be ----____------_---------_- 11b 
Motions for Rehearing 
Briefs 
filing of “s2s22 Sscedei esses osec te fie kle ese 10e 
number required __-__-._-__-___--____.__-____ 10e 
preparation of _--__----____.---------..---.-- 8d 
Denial for withholding of record _-._----._.________._ 19d 
Porm 2s. -tsoess Wot oo ese te ee eee ete 19a 
Mandate, not to issue during pendency .~_________.____ 2la 
Number of copies _-_-----.-_-_----- 19a 
Oral argument -____.--_-----_---------------___2-_e 19b 


Printing, requirement of _.__...-_-..-_--___________ 19a 
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Request for oral argument ___-_----_.--------------- 19b 
Submission ‘of 222.2222 Soc u scence been cc ccd evel 19b 
Time‘of filing’ 2c o222 oso etsesl sleek owen see e see ees 19a 
Notice of Appeal 
Where filed 2222-220 sscs se doccebeoteen gece tenes sk la 
Original Actions 
Advancement of ~-.-_..----_---_.-------~----_---~--- 16 
Briel day. = 52-4 soe to ee ee 10a 
Briefs, preparation ~_--_-.--.---_---~.----.-------- 8 
Commencement -_..-_---.----.---~--------~_------- 2a 
Leave of court required ~-_.-_-_.---_---~------.---- 2a 
New trial, motion for _.-_---_-._---_-.----__-------- 19¢ 
Procedure’ .2:2- 2 at oc2ceec Ses ace eee eas 2b 
Rehearing, motion for _.--.-----..-.--_-----__----.- 19¢ 
Parties 
Case stated, may agree to __--___.-_-.--.--__---_--- Te 
Designation of, manner _---.----.---.---_--.--_--._- ib 
Representation of ~--_--.----_.--.----__.-~----.----- le 
Stay pending appeal to U. S. Supreme Court __-._--- 21b 
Printing ; 
Briefs, ‘required... -225 1.25 2c ee es 9a 
Cost of, taxation ---_-_--_---..--_-.-.----__---_--- 9d, 9e 
Motions for rehearing, required __.-_..-_.____.-___-___ 19a 
Procedure on Appeal 
Attorneys of record, designation ___.____.-______ ara le 
Cross-appeal> «22222222. ast Sete set ce sono 1d 
Docketing of cause __.-_.--_-_-~---------_---____-- 1b 
Perfecting of appeal _._.-___-..-----_--_______-______ la 
Special tribunals, appeal from ~_-_-....-___________ : le 
State Railway Commission, appeal from .--__-._._____ 1c 
Proposed Call 
Continuance, while on __--~---__.----..-___ eras Stn f 14b 
Definition 9.225 eos essen ete 14b 
Submission of cases, notice of .--.--.--.__-__________ 14b 
Rehearing 
Additional briefs, filing ----_---_._--..--.._---____ 10e 
Brief ‘ony TOTM 22s ss2uc 1s ee Nk ee ee 8d 
Mandate not issue during pendency __________._______ 21a 
Motions 
filing refused, record withheld ______.-_.._____ 19d 
form'...0 242 eee cee ta eee ee sets 19a 
oral argument on —--~----.---2_ oe 19b 
Original actions, on ~_--..--.----___--___-._---___-- 19¢ 
Priority in submission __----_--_----.--.-__--- 13 


Taxation of costs, brief on -~---...-_-___--__-_ 10e 
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Remittitur 
Brief, special assignment ~---___.-_---~-------_-____ 8b 
Security for Costs 
Bond\:required: 2.2.10 -.22.-s25--2--sece 4c cee ek 3b 
Dismissal, failure to furnish _----------------_______ 8b 
Service 
Briefs 
method 2. 2sesenS sete e ee ed oe eee 10b 
time. 222552252 t eee eh Poe escec ses 10a 
Motions 
manher 222 scssh oo se Sache eee ee te 1ld 
time? 2 se soos ose eee ete see 1lb 
Motion to recall mandate ~--.-.__.-_---._---------_- 21¢e 
Oral argument, rehearings, request for _----_._______ 19b 
Sessions of Court 
Regular, when held --_-------------------------_--- 12 
Time-of holding’ 2. --~ 2s 22et es ee 12 
Special Tribunals 
Appeal, manner of taking ~-----------------.____--- le 
State Railway Commission 
Appeal from, manner of taking --____.-___-_.----..-. le 
Statutes 
Bill of exceptions, extension of time ---------_-_____. Te 
Citation: of).22=-s-2cce2ou costes eee state ewes 8a 
Gost:.deposit: =-=-==--2<2se22te 2 oe se cece ne ek 8a 
Docket -f6¢ 20 scocsssohs woaeiece eee cet eect bsele la, 3a 
Motion, form of ~.--.----------------------------_- 11c, 19¢ 
Poverty affidavit -.----_------------------_---.-... 3a 
Suspension of sentence ~__-_-----------_-----__-_---. 6 
Writ: of error 222252550542 s oes eke be ecs ee 5 
Submission of Cases 
Advanced cases, time of -------------.---____------- 13 
Call, designation of -------------_----_-____--------- 13 
Civil cases, time of ----------------_---.----------- 18 
Notice. of: 22222-2202. csc2socee ceo ss esse eee eke 14 
Priority:in: 22seses2so5 3s-Sh os So et es 18 
Rehearings, motion for --..------.-.--------.-----.. 19b 
Supersedeas Bond 
Transcript, set forth in ---------------_----------__ 4a 
Supplemental Transcript 
Changes: in: 222 Js 22 2Josee lee ces eee ee ne 4c 
Filing? 222252022 5225351536 estssee Soe SSeS 4c 
Suspension of Sentence 
Application: for 222-22 5-22 --e Sees esol esos ce 6b 


Capital :cases: 222-2 -<--- 22 nee ee oo sd 6a 
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Criminal cases other than capital ____.-.--_.--_______ 6b 
Custody, absence of bail _-__..------.--.---------.-- 6b 
Hearing on. soso tie ohh soak os eset secu Sees chs 6b 
Misdemeanor cases ___-_----_-_--_--.---------+---_-- 6b 
Writ of error, endorsement on ___.------_--~_--_____ 5 
Textbooks 
Citation of, manner ._-_------__-__..-_-_o-_ ee 8a 
Transcripts 

Binding: of (2220.0 22¢ etson2ec soe t eke Se eo, Ab 
Briefs, how referred to -..--------.~.--_--_--~-.~-.--- 8a 
Case stated, included in ~-__..__.-_._--_.-_-.-_--___ Te 
Changes in, leave of court required ______.--..-__-___ Ac 
Contents..222 2522020 eck ee Soe eb Seka re 4a 
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IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1949 


MarTIN COSTELLO, ADMINISTRATOR OF THE ESTATE OF 
MaAuRICE COSTELLO, DECEASED, APPELLANT, V. OSCAR 


HILD, APPELLEE. 
40 N. W. 2d 228 


Filed December 12, 1949. No. 32662. 


1. Automobiles: Trial. In a collision case at an intersection not 
protected by stop signs, when the driver of an automobile enter- 
ing the intersection looks but fails to see an approaching auto- 
mobile on his right, and the driver of the car on the right claims 
that he had the right-of-way under section 39-728, R. S. 1943, 
but the position of his car is not definitely located in a favored 
position, the question of which car had the right-of-way is one 
for the jury. : 


Upon approaching a highway intersection, it 
is the duty of the driver of an automobile to look to the right and 
left for approaching vehicles; whether or not he did his full duty 
in that regard may, in some cases, be a question of law where 
undisputed evidence or physical facts and circumstances control, 
but otherwise it is ordinarily one of fact for the jury upon 
consideration of all the evidence. 

3, Witnesses. Where a witness has signed a statement prepared 
by a third person and on the witness stand denies its correctness 
as to a material matter and the statement is offered for the 
purpose of impeachment, it is not admissible in evidence without 

, @ proper foundation. 

Ordinarily, the proper foundation for the admission of 

such a statement must be made by calling the person who pre- 


(1) 


10. 


11. 
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pared the statement or some person cognizant of the facts to 


testify that it contained a true account of what the witness had 
said. 


A witness may be impeached by showing that he made 
statements out of court contrary to those made in court in regard 
to some matters relevant to the issue. Such declarations are 
not substantive evidence of the fact declared, unless made against 
interest by one who is a party to the record. Such declarations 
are received to aid the court or the jury in estimating the char- 
acter and credibility of the witness. 

Automobiles: Negligence. The duty of a guest riding in an 
automobile is to use care in keeping a lookout commensurate with 
that of an ordinarily prudent person under like circumstances. 
The guest is not required to use the same degree of care as 
devolves upon the driver. If the guest perceives danger, or if 
at certain times and places should anticipate danger, he should 
warn the driver. Ordinarily, the guest need not watch the road 
or advise the driver in the management of the car. 

It is the duty of an invited guest in an auto- 
mobile driven by another, with knowledge of approaching danger, 
to exercise ordinary care to warn the driver of the danger, unless 
to a reasonably careful, cautious, and prudent person it appears 
that the warning would be of no avail or go unheeded, or that 
the driver observed or should have observed the danger, as well 
as the guest, and for failure to give such warning the guest 
would be chargeable with contributory negligence. 

It is the duty of an invited guest, with knowl- 
edge of approaching danger, in the exercise of ordinary care to 
protest to the host if there is time and opportunity, unless it 
reasonably appears that such protest would go unheeded or 
would be of no avail, and for failure so to do the guest would be 
chargeable with contributory negligence. 

Negligence. If contributory negligence is relied on by defendant 
as an affirmative defense, the burden is upon him to prove it 
by a preponderance of the evidence, except insofar as it may 
appear in the plaintiff’s evidence. 

Plaintiff is entitled, in the absence of evidence to the 
contrary, to a presumption of due care. 

Negligence: Trial. Where there is no evidence to support the 
defense of contributory negligence it should not be submitted to 
a jury and to do so is prejudicial error requiring the granting 
of a new trial. 


APPEAL from the district court for Greeley County: 


WILLIAM F, SPIKES, JuDGE. Reversed and remanded. 
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for appellant. 


Gross & Welch, Harold W. Kauffman, James M. Lani- 
gan, and John F. McCarthy, for appellee. 


_Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Srmmons, C. J. 

This is an action brought by the plaintiff as adminis- 
trator of the estate of his son Maurice who was killed in 
an intersection collision of an automobile with a truck 
driven and owned by defendant. Plaintiff’s intestate was 
a guest in a car driven by Richard Welch.- Issues were 
made and trial was had to a jury, resulting in a verdict 
for defendant. Plaintiff appeals. We reverse the judg- 
ment of the district court. 

Plaintiff alleged negligence of the defendant in that he 
was driving at a high and unlawful rate of speed; that 
defendant, after the Welch car had entered the inter- 
section and was proceeding across the same, drove into 
the intersection and against the Welch car, striking it and 
overturning it, and killing plaintiff’s intestate; that de- 
fendant failed to keep a proper lookout for traffic as he 
approached the intersection; that he failed to slow down 
or apply his brakes; that he drove into the intersection in 
complete disregard of the safety of the occupants of the 
Welch car; and that he failed to keep a proper control of 
his automobile. 

Defendant for answer admitted the occurrence of the 
accident, denied generally, and alleged that the accident 
was due solely to the negligence of Richard Welch which 
was imputed to the deceased, and to the contributory 
negligence of the deceased. 

Plaintiff assigns here error of the court in submitting 
issues of contributory negligence and comparative negli- 
gence to the jury, in admitting in evidence a written 
statement given by Welch after the accident, in admitting 
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pictures of defendant’s truck in evidence, and in permit- 
ting the jury to inspect the defendant’s truck and the 
frame of the Welch car. 

Defendant made a motion for a directed verdict at the 
close of plaintiff’s case-in-chief and again at the close of 
all the evidence. 

Initially we are presented with the contention of the 
defendant that the judgment must be affirmed in any 
event for the reason that there is no evidence of negli- 
gence on the part of the defendant, and that the trial 
court erred in overruling the motions for a directed 
verdict. 

Accordingly we state the evidence as it goes to the 
question of defendant’s negligence. 

The plaintiff offered evidence from which the jury 
could have found these facts. 

The accident happened January 29, 1945, about 8:30 
a.m. Deceased, then 15 years of age, was riding as a 
guest in a 1929 Model A four-door sedan on the right- 
hand side of the front seat. Two other boys were riding 
in the rear seat. The car was driven by a boy 18 years 
of age, named Richard Welch. He had been driving for 
three years and had been driving to school along this road 
since the preceding September. The weather was cold 
and cloudy, and the wind was from the northwest. The 
windows were not frosted over. The car had a heater 
that was operating. On the morning of the accident the 
engine of the Welch car blew a gasket so that it was oper- 
ating on three cylinders and causing a jerky movement . 
of the car. 

The roads involved were country roads, not graveled, 
and with one main track of travel. There is no evidence 
that either road was protected by stop signs. 

Welch started east along the road and picked up the 
deceased and a brother at a point about half a mile west 
of the intersection. They proceeded east and picked up 
another boy about 40 rods west of the intersection. The 
Welch car was shifted into high gear just before it 
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reached the intersection. Its speed was not to exceed 20 
miles an hour at the time it approached and entered the 
intersection. 

From the point where the last boy entered the car, 
vision to the south was obstructed by standing corn. At 
a point where a car would begin to turn to the south and 
before entering the intersection, there was a clear view to 
the south for a distance not disclosed by plaintiff's evi- 
dence. Welch looked to the north and then to the south 
when he was not quite in the intersection. He saw noth- 
ing. He proceeded into the intersection where his car 
was struck by the truck driven by defendant. Welch 
saw defendant’s truck for the first time just as it hit. 
Welch was driving on the right-hand side of the road. 
The front end of his car was across the middle of the 
intersection at the time of the contact. Welch’s car did 
not travel very far. It turned over and came to rest in 
the southeast quadrant of the intersection on its right side . 
facing southwest. The right front fender was smashed 
in, the right headlight was knocked off, the transmission 
was broken, and both sides of the frame were bent in to 
the left a distance of a foot or more. 

The defendant’s truck came from the south, and after 
the contact traveled up the road north a distance of 80 
feet, and came to rest on,its left side, headed southwest. 
A passenger in defendant’s truck testified that as defend-. 
ant approached the intersection he did not slacken his 
speed nor sound his horn. 

On a motion of defendant for a directed verdict at the 
close of plaintiff’s case, the trial court held that there 
was sufficient evidence to take the question to the jury 
as to whether or not the Welch car entered the intersec- 
tion first and had the right-of-way. 

Defendant’s evidence is summarized as follows. The 
evidence as to the roads is about the same as that of the 
plaintiff. The weather was clear. Defendant’s wind- 
shield was clear. Defendant was a star route mail carrier 
from Grand Island to Greeley and had been driving this 
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road for some time. The time of the accident was about 
8:45 a.m. Defendant was about on schedule. The sched- 
ule required him to drive 25 to 35 miles an hour. The 
road as he approached the intersection was smooth and 
defendant was driving at his usual speed there of 20 miles 
an hour. He gave no reason for reduced speed at that 
place. He was driving in about the center of the road. 
There was a bridge about 30 rods south of the inter- 
section. After defendant crossed this bridge he could see 
80 rods to the west, and he looked but saw no car coming. 
At another point he stated that from the middle of the 
road he could see 200 feet west, and that he looked but 
saw nothing, although the record is not clear where he 
was at that time. Defendant testified that after crossing 
the bridge he was watching to the east because of trees 
and weeds along the highway and a bridge just east of 
the intersection; that when he came to the intersection he 
looked to the east, the north and east, but not to the north 
and west; and that he first saw the Welch car “through 
the side of my eye” just the instant before the collision. 
He did not turn the truck either way. In answer to a 
general question defendant said there was nothing to 
obstruct his view of the Welch car. His evidence is that 
his car did not go quite as far north as the plaintiff's 
witnesses fixed the distance. Defendant’s evidence also 
is that the left rear fender of his car was pushed in and 
the running board was damaged, and that there was no 
damage to the front end of his car. 

It is defendant’s contention that he had the right-of- 
way under the provisions of section 39-728, R. S. 1943, 
which is as follows: “Motor vehicles traveling upon 
public highways shall give the right of way to vehicles 
approaching along intersecting highways from the right, 
and shall have the right of way over those approaching 
from the left when said vehicles shall reach the inter- 
section at approximately the same time. In all other 
cases the vehicle reaching the intersection first shall have 
the right of way.” 
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Defendant was approaching from the right. However, 
when the plaintiff rested his case there was no evidence 
as to the location of the defendant’s truck when the car 
in which plaintiff’s decedent was riding entered the inter- 
section. Plaintiff’s witnesses testified that he looked to 
the right or south and did not see defendant’s truck. The 
evidence of the plaintiff clearly justified an inference 
that defendant’s truck was not then proximately near the 
intersection when the Welch car entered it and that 
accordingly the Welch car had the right-of-way. As we 
said in Whitaker v. Keogh, 144 Neb. 790, 14 N. W. 2d 596, 
before a verdict can be properly directed in such a case 
the position of the defendant’s car must be definitely 
located in a favored position, otherwise the question be- . 
comes one for the jury. 

In a substantially similar set of facts so far as plaintiff's 
evidence is concerned, and subject to an attack that a 
motion for a directed verdict should have been sustained 
at. the close of plaintiff’s case, we held in Thrapp v. 
Meyers, 114 Neb. 689, 209 N. W. 238, 47 A. L. R. 585, that 
the question of defendant’s negligence was for the jury 
to determine. See, also, Meyer v. Platte Valley Construc- 
tion Co., 147 Neb. 860, 25 N. W. 2d 412. 

The case of Bergendahl v. Rabeler, 133 Neb. 699, 276 
N. W. 673, relied upon by defendant, is not controlling 
here for that case begins with the premise that there was 
no question but that defendant was entitled to the right- 
of-way at the intersection. Likewise, defendant relies 
upon Meyer v. Hartford Bros. Gravel Co., 144 Neb. 808, 
14 N. W. 2d 660. There the plaintiff's evidence showed 
that the defendant’s truck entered the intersection before 
plaintiff's car, and the opinion is based on the premise 
that defendant had the right-of-way. 

Defendant’s own testimony, recited hereinbefore, 
shows that he approached and entered the intersection 
and proceeded north therein without looking to the left. 

As we said in Thrapp v. Meyers, supra, he proceeded - 
“serenely unconscious” of the closely approaching Welch 
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car, a serenity caused by his admitted failure to look to 
the left. The rule is: “Upon approaching a highway 
intersection, it is the duty of the driver of an automobile 
to look to the right and left for approaching vehicles; 
whether or not he did his full duty in that regard may, in 
some cases, be a question of law where undisputed evi- 
dence or physical facts and circumstances control, but 
otherwise it is ordinarily one of fact for the jury upon 
consideration of all the evidence.” Roberts v. Carlson, 
142 Neb. 851, 8 N. W. 2d 175. Defendant had a duty to 
see what was in plain sight. Kraft v. Wert, 150 Neb. 719, 
35 N. W. 2d 786. The defendant’s own evidence presents 
at least a jury question as to his negligence. 

We find no merit in defendant’s contention that he is 
entitled to prevail in any event. 

We go now to the question of whether or not the trial 
court erred in the admission in evidence of exhibit 1. It 
appears that two days after the accident Welch was inter- 
viewed by an investigator. He signed a long typewritten 
statement which contained statements as to when and 
where the accident happened, his ownership of the car, 
the name of the person from whom he purchased it, the 
fact that he did not have a license on it, the names and 
residence of his parents in Chicago, the unemployment 
of his father, the condition of the weather and roads, and 
where he picked up the other boys in the car. Further 
it appears from the statement that Welch had shifted the 
car into high gear before he reached the intersection; that 
the windshield of his car was clear, but he did not 
remember whether the windows were clear or frosted; 
that he looked as he approached the intersection but did 
not see any car coming from the south; that the two cars 
stopped on their sides; that he thought his stopped in the 
center of the intersection; that his speed was 15 to 20 
miles an hour; that he did not apply his brakes; that 
defendant, after the accident, said he had not seen him; 
that he could not say how fast the defendant was driving 
as he had not seen him; that a lot of damage was done to 
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his car; that he received personal injuries; and that he did 
not examine the defendant’s car to determine whether or 
not the windshield or windows were frosted. The state- 
ment concluded, “I HAVE READ MY STATEMENT ON 
THIS PAGE AND IT IS TRUE AND CORRECT.” 

Midway in the writing is this statement: “As we ap- 
proached the i tersection (sic) I asked Maurice if there 
were a y (sic) cars coming and he said that there were no 
cars coming. His words were ‘There isn’t no car coming’., 
and at the time he said it he was looking to his right or 
to the south as we approached the intersection.” 

On cross-examination of Welch the following ques- 
tions were asked and the following answers made. “Q. 
Did you say anything to any of the boys in the car 
with respect to looking out for other cars coming to 
the intersection? A. Well, not as I know of. I don’t 
remember saying that. I don’t think I did, because I 
don’t make a habit of doing it. Q. Dick, I am going 
to ask you if somebody called on you after the accident 
and you gave a statement, a written statement and 
signed it? A. Yes; as I remember it and he did most 
of the answers too. Q. You don’t recall in that state- 
ment you said you asked Maurice Costello, who was 
riding with you in the front seat, to look and see if 
anybody was coming up the road and that you stated 
that Maurice answered you and said, No, there was no 
car in sight; do you recall that? A. When he come up 
there he told me that Jimmy Keaton had said that. Q. 
Who told you? A. The man that was doing the ques- 
tioning. Q. If that appeared in the statement that you 
made to him, do you think that was a correct statement? 
A. Well, no, I don’t think I said that. Q. Well, if it 
appeared in that statement under your signature, do you 
think that was correct? MR. CUNNINGHAM: Well, 
now we will object to this as assuming something not in 
evidence; improper cross examination; not relating to 
impeachment. THE COURT: Sustained.” Later, on 
his cross-examination, the following questions were asked 
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and the following answers made. ‘“Q. Handing you de- 
fendant’s Exhibit ‘1’, I will ask you to state if you ever 
saw that instrument before? A. That is my signature. 
Q. That is your signature. And do you remember the 
occasion of having signed that? A. Yes. Q. And that 
bears date of February 1, 1945. That was a couple of 
days after the accident took place, is that true? * * * 
A. Yes. @. And a gentleman called on you and he wrote 
this statement and you signed it, and the last part of it, 
‘I have read my statement on this—MR. CUNNING- 
HAM: We will object to this as improper cross examina- 
tion. THE COURT: It is sustained.” Near the close 
of defendant’s case-in-chief and before resting, defend- 
ant recalled Welch for additional cross-examination. 
He was asked if he had not previously identified ex- 
hibit 1 as a statement he had signed and if it was not 
the same statement that he had signed, and he answered, 
“Yes; I guess so.”” The part of the statement last above 
quoted was read to him and he was asked if he had 
not made that statement at that time and he answered, 
“That’s what the man said.” He then was asked and 
answered these questions. “Q. Well, did you tell the 
man that when he wrote this statement? A. I said ‘I 
don’t know.’ * * * Q. And you don’t recall of making 
that statement at that time? A. No. Q. But you signed 
it? A. Yes; but I never read it. @. Was it read to you? 
A. No, because Dick called for me to hurry up and help 
get the car ready.” The exhibit was offered in evidence 
as a statement made by Welch “just a few days after 
this accident occurred.” Plaintiff’s attorney then asked: 
“Q. You say that was the man’s statement that wrote 
this up? A. Yes.” Objection was made to the exhibit 
as incompetent and no sufficient foundation laid. The 
exhibit was received in evidence and read to the jury. 

Under similar circumstances in Moore v. Krejci, 139 
Neb. 562, 297 N. W. 913, we held that “A written state- 
ment, purportedly given by the plaintiff to an action and 
offered for the purpose of impeachment, is not admissible 
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in evidence without a proper foundation. * * * Ordi- 
narily, the proper foundation for the admission of such 
a statement must be made by calling the person who pro- 
cured the statement and establishing by him that it was 
correctly typed or correctly read to or by the plaintiff 
and contains the statements made by the plaintiff.” 
Likewise, in Gorman v. Bratka, 140 Neb. 575, 300 N. W. 
807, we held: “If a party to a suit makes a written 
statement which is prepared by a third person, where 
the party denies the authenticity and correctness of the 
instrument, the party preparing the instrument, or some’ 
one cognizant with the facts, should be called to lay a 
proper foundation for its admission in evidence.” 

The above cases deal with the attempted impeachment 
of parties to the suit. The rule is likewise applicable 
to the attempted impeachment of a witness not a party 
to the suit. Here, as in the Moore case, there is no show- 
ing of an attempt to call the person who prepared the 
statement nor does the record show any explanation or 
reason for failure to do so. No reason appears to prevent 
the application of the general rule. 

Accordingly, it is held that the trial court erred in 
the admission of the exhibit. That its admission was 
prejudicial is shown by defendant’s argument here. De- 
fendant argues that the jury might-determine that the 
statement in exhibit 1 impeached the sworn statement of 
Welch on the witness stand; that the jury might then 
conclude that the conversation actually took place; and 
that if it did, it was positive evidence of contributory 
negligence on the part of the decedent. Such reasoning 
results in a conclusion contrary to the rule that “A wit- 
ness may be impeached by showing that he made state- 
ments out of court contrary to those made in court in 
regard to some matters relevant to the issue. * * * 
Such declarations are not substantive evidence of the 
fact declared, unless made against interest by one who 
is a party to the record. * * * Such declarations are 
received to aid the court or the jury in estimating the 
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character and credibility of the witness.” Zimmerman 
v. Kearney County Bank, 59 Neb. 23, 80 N. W. 54. See, 
also, Sindelar v. Hord Grain Co., 116 Neb. 776, 219 N. 
W. 145; Carpenter v. Sun Indemnity Co., 138 Neb. 552, 
293 N. W. 400. As we said in Bernhardt v. Chicago, B. 
& Q. R. R. Co., 132 Neb. 346, 272 N. W. 209, the law will 
not permit one to bolster up a weak case by supplying 
the elements of negligence through impeachment of a 
witness not a party to the case. 

It follows from the above rules that in determining 
whether or not there was evidence of contributory negli- 
gence of deceased sufficient to submit that issue to the 
jury the court could not properly consider the statement 
made in exhibit 1. The exhibit was not competent 
evidence for that purpose in any event. The question 
then is, was there evidence otherwise of decedent’s 
contributory negligence? 

Defendant contends that the facts and circumstances 
authorized the submission of the issue to the jury. De- 
fendant argues that deceased knew the road, the inter- 
section, and the obstruction to view caused by the corn- 
field; that he sat in the most advantageous position to 
look for and observe intersecting traffic; and that the 
presence of the obstruction to the view required special 
care. Defendant argues also that deceased did not ob- 
serve the approach of defendant’s truck which must 
have been in plain sight; that he made no effective ob- 
servation of traffic conditions at the intersection; that 
he did not warn of the approach of defendant’s truck; 
and that deceased should have warned Welch to reduce 
his speed and did not warn or protest. 

In Gleason v. Baack, 137 Neb. 272, 289 N. W. 349, 
we stated the applicable rule as follows: “The duty 
of a guest riding-in an automobile is to use care in 
keeping a lookout commensurate with that of an ordi- 
narily prudent person under like circumstances. The 
guest is not required to use the same degree of care as 
devolves upon the driver. If the guest perceives danger, 
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or if at certain times and places should anticipate danger, 
he should warn the driver. Ordinarily, the guest need 
not watch the road or advise the driver in the manage- 
ment of the car. * * *.” Also, in Fulcher v. Ike, 142 
Neb. 418, 6 N. W. 2d 610, we held: “* * * it is the duty 
of an invited guest in an automobile driven by another, 
with knowledge of approaching danger, to exercise ordi- 
nary care to warn the driver of the danger, unless to a 
reasonably careful, cautious and prudent person it ap- 
pears that the warning would be of no avail or go un- 
heeded, or that the driver observed or should have 
observed the danger, as well as the guest, and for failure 
to give such warning the guest would be chargeable with 
contributory negligence. Also, it is the duty of an in- 
vited guest, with knowledge of approaching danger, in 
the exercise of ordinary care to protest to the host if 
there is time and opportunity, unless it reasonably ap- 
pears that such protest would go unheeded or would be 
of no avail, and for failure so to do the guest would be 
chargeable with contributory negligence.” See, also, 
Hamblen v. Steckley, 148 Neb. 283, 27 N. W. 2d 178. 

Weighed by these rules we see no basis in the evi- 
dence for a holding that the deceased was guilty of 
contributory negligence. Defendant makes certain con- 
tentions, above outlined, as to what deceased did not do 
and should have done. The difficulty there is that no 
evidence is cited to us and we find none to support those 
contentions. 

We said in Hendren v. Hill, 131 Neb. 163, 267 N. W. 
340, that “Even if it is conceded that it was the plaintiff’s 
duty to watch the road and warn the driver, there is 
no evidence that she did not perform this duty. Neither 
the plaintiff nor the defendant was able to give any 
account of what preceded the accident. The burden is 
upon the defendant to prove the contributory negligence 
of the plaintiff. She is entitled, in the absence of evi- 
dence to the contrary, to a presumption of due care.” 
That statement answers the contentions here made, the 
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rule being that if contributory negligence is relied on by 
defendant as an affirmative defense, the burden is upon 
him to prove it by a preponderance of the evidence, 
except insofar as it may appear in the plaintiff’s evi- 
dence. Plumb v. Burnham, 151 Neb. 129, 36 N. W. 2d 612. 

There was no evidence of the contributory negligence 
of the deceased. The rule is: “Where there is no evi- 
dence to support the defense of contributory negligence 
it should not be submitted to a jury and to do so is 
prejudicial error requiring the granting of a new trial.” 
Remmenga v. Selk, 150 Neb. 401, 34 N. W. 2d 757. 

Plaintiff contends that there was error in the admis- 
sion in evidence of three pictures of defendant’s truck. 
These pictures were taken two days after the accident 
and after the truck had been removed from the scene 
of the accident. Witnesses on direct and cross-exami- 
nation described the damage caused by the accident as 
portrayed by the pictures and the changes that had been 
made in it between the time of the accident and the 
taking of the pictures. The pictures tell the story vis- 
ually as it was told by the witnesses. The offer was a 
joint offer of the three pictures as three exhibits. After 
cross-examination plaintiff stated that he objected to 
one exhibit and named two. The objection was that 
the truck was not in the same condition as it was after 
the accident. The trial court ruled that the difference 
had been explained to the jury and admitted the ex- 
hibits. We see no prejudicial error in their admission. 

It appears that after the accident the Welch car was 
dismantled and only the frame remained. The defend- 
ant’s truck was repaired. Both frame and truck were 
at the courthouse when the case was tried. 

At the close of plaintifi’s case-in-chief plaintiff re- 
quested that the jury be permitted to see the frame of 
the Welch car. Defendant objected. Plaintiff later 
offered evidence that it was in the same condition as it 
was following the accident. 

Defendant requested that the jury view the truck. 
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No objection was made. Later the court permitted the 
jury to view both the frame and the truck. No objec- 
tion was made when that was done nor to the manner of 
doing it. Plaintiff now claims it was error. We see no 
merit in the contention. 

The judgment of the trial court is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


‘ COUNTY OF LANCASTER, APPELLANT, Vv. ALBERT P. SCHWARZ 
ET AL., APPELLEES, KENNETH GREEN, APPELLANT AND 
OBJECTOR TO CONFIRMATION OF SALE. 

39 N. W. 2d 921 
Filed December 12, 1949. No. 32647. 


1. Judicial Sales. A successful bidder at a judicial sale becomes 
a party to the proceedings and may appear and urge confirma- 
tion and appeal from an order setting the sale aside. 


2. An upset bid, made after the judicial sale and before 
confirmation, is relevant only to the extent that it bears upon 
the fairness of the judicial sale and the adequacy of the high 
bid there obtained. 

3. An upset bid, resulting solely from the enhancement of 


the value of the property after sale and before confirmation, is 
not relevant in determining whether the sale should or should 
not be confirmed. 

4. Taxation: Judicial Sales. An upset bidder in a tax lien fore- 
closure, whose bid has not been accepted, has no appealable 
interest in the litigation. 

5. Judicial Sales. An order overruling a motion to deny confirma- 
tion of a judicial sale and to set the sale aside is not ordinarily 
a final or appealable order. 

6. Taxation: Appeal and Error. A county engaged in the fore- 
closure of a tax lien may not appeal from the overruling of its 
objections to confirmation or its motion to deny confirmation of 
the sale. As to the county, such an order is not a final order. 


AppEaL from the district court for Lancaster County: 
Harry ANKENY, JUDGE. Appeal dismissed. 
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Frederick H. Wagener, Herbert A. Ronin, and Arthur 
E. Perry, for appellant County of Lancaster. 


Chambers, Holland & Groth, for appellant Kenneth 
Green. 


Miles W. Johnston, for appellees. 


Heard before Srtmmons, C. J., Carter, MEssmMorE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


CARTER, J. 

On August 9, 1946, this action was commenced to fore- 
close the lien for taxes on the lands involved in this 
appeal, and other lands. On September 18, 1946, the trial 
court entered its decree of foreclosure, finding the 
amount of the lien to be $4,080.09. The lands were sold 
on November 19, 1946, at sheriff’s sale pursuant to the 
decree to Otto H. Schmidt for $1,000. On November 18, 
1948, immediately prior to the expiration of the two-year 
redemption period, objections to the confirmation of the 
sale were filed by the appellant, Kenneth Green, sup- 
ported by an offer by him to purchase the property for 
$1,500. He deposited the amount of $1,500 into court to 
assure the good faith of his bid. The court overruled the 
objections to confirmation. On January 29, 1949, amend- 
' ed objections to confirmation were filed by Green, sup- 
ported by an offer by him to purchase the property for 
$2,000. An additional $500 was also paid into court. The 
court overruled the amended objections to confirmation 
on February 14, 1949, and from this order Green and the 
county of Lancaster appeal. 

The evidence in this case establishes that $1,000 was 
the reasonable market value of the property on Novem- 
ber 19, 1946, the date of the sheriff’s sale. The evidence 
also shows that the reasonable market value of this 
property had greatly increased during the period the 
confirmation of the sale was stayed pending the expira- 
tion of the two-year period for redemption. In other 
words, the evidence sustains the finding of the trial court 
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that the property was sold at a fair and reasonable value 
as of the date of the sheriff’s sale. It is plain therefore 
that the upset bid made by Green immediately prior to 
the expiration of the two-year redemption period was 
brought about by the increase in value of the property 
subsequent to the sheriff’s sale thereof. It is the conten- 
tion of the appellants that this affords a basis for setting 
aside the sale and ordering a resale of the property, or, 
in the alternative, the acceptance of the upset bid and the 
confirmation of the sale to the upset bidder. 

It is well established that the sale of property at judi- 
cial sale to the highest bidder is not final and complete 
until confirmed by the court directing the sale. If the 
sale was fairly conducted and the property sold for a 
reasonable and fair value under the circumstances, the 
court is ordinarily required in the exercise of its judicial 
discretion to confirm the sale. Inadequacy of price is not 
of itself sufficient to warrant a resale unless it appears 
that such resale would probably produce a higher price. 
Due regard must be given to the rights of the successful 
bidder and the stability of judicial sales generally. The 
successful bidder at a judicial sale acquires a vested right 
by his bid and has an appealable interest when his rights 
are cut off by the court. Consequently, a successful 
bidder may appear and urge confirmation and appeal 
from an order setting the sale aside. Siekert v. Soester, 
144 Neb. 321, 138 N. W. 2d 139, 152 A. L. R. 527. 

An upset bid, made after the judicial sale has been held 
and prior to its confirmation by the court, is relevant 
only to the extent that it bears upon the fairness of the 
sale and the adequacy of the highest bid at the advertised 
judicial sale. See State ex rel. Sorensen v. Denton State 
Bank, 126 Neb. 486, 253 N. W. 670. The upset bid to be 
effective must be substantial and material, and not 
merely nominal; otherwise it would not tend to establish 
fraud or unfairness at the judicial sale or the inadequacy 
of the highest bid procured at such sale. Whether such a 
bid is sufficient to warrant a resale or a reopening of the 
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bidding is largely a discretionary matter with the trial 
court. It follows that the discretion of the court to reject 
the high bid at the judicial sale gains latitude as the upset 
bids become larger. Criswell v. Criswell, 230 Iowa 27, 
300 N. W. 533. The mere fact that a higher upset bid has 
been received is not a sufficient reason of itself to refuse 
to confirm a judicial sale. The court will not ordinarily 
refuse to confirm a sale which has been regularly held 
and fairly conducted. An upset bid should be considered 
only when it affords convincing proof that the property 
was sold at an inadequate price and that a just regard 
for the rights of all concerned and the stability of judicial 
sales permit its acceptance. County of Nance v. Thomas, 
146 Neb. 640, 20 N. W. 2d 925; County of Gage v. Beatrice 
Neb. Water Co., 147 Neb. 236, 22 N. W. 2d 696. In deter- 
mining whether an upset bid is sufficient to sustain a 
finding that the price obtained at judicial sale was inade- 
quate, the court must exercise the discretion vested in it 
in accordance with established legal principles. 31 Am. 
Jur., Judicial Sales, § 100, p. 452, and § 102, p. 453. 

In the case before us, however, the upset bid does not 
support a contention that the highest bid at the judicial 
sale was the result of fraud or unfairness, or that it was 
inadequate under the circumstances. The evidence af- 
firmatively shows that the successful bid of $1,000 made 
at the judicial sale of the property was a fair and reason- 
able bid and represented the reasonable value of the 
property at the time it was made. The upset bid, being 
induced by the subsequent enhancement of the value of 
the property and not being made as evidence of the inade- 
quacy of the price bid at the judicial sale, is not compe- 
tent for any purpose in this litigation. Clearly, an en- 
hancement of the value of the property after it was 
knocked off to the high bidder at judicial sale belongs to 
such bidder subject only to the powers of the court in 
granting or denying confirmation, and the right of the 
owner of the equity of redemption to redeem. Similarly, 
if the property depreciates in value the loss must be 
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borne by the purchaser. Cropper v. Brown, 76 N. J. Eq. 
406, 74 A. 987, 139 Am. S. R. 770; Sakuma v. Zellerbach 
Paper Co., 25 Cal. App. 2d 309, 77 P. 2d 313. 

If upset bids were permitted and accepted under any 
and all circumstances, the holding of judicial sales would 
become only a means of bidding on the property instead 
of an opportunity to purchase it. Bidders would natu- 
rally pass up the judicial sale and place their bids with 
the court immediately prior to the hearing on confirma- 
tion and thereby eliminate the risk of loss by depreciation 
in the value of the property pending confirmation. Such 
procedure seeks to deprive a purchaser at judicial sale of 
the property if the bidder making the upset bid thinks 
the purchase an advantageous one and leaves it to the 
buyer if he thinks the purchase unwise. The effect of 
such a procedure would be to chill the bidding at judicial 
sales and would largely eliminate the purpose for which 
they are held. 

The record discloses that the upset bid was not accepted 
by the trial court. We think the trial court was correct 
in so doing, in view of what we have herein said. The 
upset bidder is therefore in no different position than any 
other unsuccessful bidder and, unless and until he gains 
the rights of a successful bidder, he gains no right in the 
litigation and can have no appealable interest therein. 
The attempted appeal by Green, the upset bidder, is 
therefore dismissed for want of an appealable interest. 

The record shows that there has been no confirmation 
of sale entered in the district court. In fact there has 
been no motion filed to confirm the sale. An order over- 
ruling a motion to deny confirmation of a judicial sale 
and to set the sale aside is not a final or reviewable order 
from which the county may appeal. Hall v. Moore, 75 
Neb. 693, 106 N. W. 785. The BppeH) of the county must 
therefore be dismissed. 

The county relies upon the fact that it has designated 
itself as a cross-appellant. It is axiomatic, if the appel- 
lant had no appealable interest in the litigation, that a 
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cross-appellant can gain no rights by virtue of the at- 
tempted appeal. Since the county has no final or appeal- 
able order from which an appeal can be taken in its own 
right, its purported cross-appeal is likewise ineffective 
to present an issue to this court for its determination. 
APPEAL DISMISSED. 


CHAPPELL, J., not participating. 


ETHELYN VIRJEAN SNYDER, APPELLANT, Vv. WILLIAM GENE 
SNYDER, APPELLEE. 
40 N. W. 2d 227 
Filed December 12, 1949. No. 32664. 


Divorce. In making an allowance of alimony it is the duty of the 
court to take into consideration the estate of the parties at the 
time of the marriage; the wife’s loss of interest in the husband’s 
property resulting from the divorce; the social standing, com- 
forts, and luxuries of life which the wife probably would have 
enjoyed; the conduct of the parties leading to the divorce; the 
age, health, and earning capacity of the parties; and all other 
facts and circumstances bearing upon the question. 

AppreaL from the district court for Adams County: 

Epmunp P. Nuss, Jupce. Affirmed as modified. 


Stiner, Boslaugh & Stiner, for appellant. 
J. E. Ray, for appellee. 


Heard before Stmmons, C: J., CarTER, MEssMoRE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CaRTER, J. 
This is a divorce action in which the only question 


raised on appeal is the adequacy of the permanent ali- 
mony allowed by the trial court. 

Plaintiff and defendant were married on December 
28, 1946. A son was born to this union on August 20, 
1947. Marital difficulties developed which resulted in 
a divorce being granted to the plaintiff on March 13, 
1948, on the ground of extreme cruelty. By the decree, 
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the custody of the minor child was granted to plaintiff, 
the amount of child support to be paid by the defendant 
was fixed, and the permanent alimony to be granted 
was reserved for later determination. On February 5, 
1949, after further hearing, the trial court entered its 
decree fixing the permanent alimony in the amount of 
$390. From this decree plaintiff appeals. 

The plaintiff and defendant were each 22 years of 
age at the time the divorce was granted. Plaintiff lived 
with her parents following the divorce. She obtained 
work in a local department store and earned approxi- 
mately $20 a week. During the pendency of the litiga- 
tion plaintiff’s father died, leaving no insurance or other 
estate except a home which was heavily encumbered. 
In the fall of 1948 plaintiff and her son moved from 
Hastings to Lincoln to live with her mother. She has 
a position paying approximately $130 a month from 
which she pays her living expenses and for the care of 
the child while she is working. 

-Defendant has been engaged in business with his 
father and brother since the fall of 1946. The evidence 
shows that defendant’s father, M. M. Snyder, owns a 
farm containing 160 acres upon which is located a 
slaughterhouse and the equipment necessary for the 
butchering of livestock. The farm and slaughterhouse 
are rented from the father by the two brothers as part- 
ners. The father provides a working capital for the 
partnership. The’ brothers assist their father in buying 
stock for the large packers and the father assists the 
two brothers in buying stock for the slaughterhouse. 
The partners each draw $50 a week from the business. 
No other distribution of profits has been made. The 
evidence shows that defendant earned approximately 
$3,077 during the 1947 income tax year. 

The fixing of alimony in a divorce action is always to 
be determined by the facts of each case. Specht v. 
Specht, 148 Neb. 325, 27 N. W. 2d 390. In making an 
allowance of alimony it is the duty of the court to take 
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into consideration the estate of the parties at the time of 
the marriage; the wife’s loss of interest in the husband’s 
property resulting from the divorce; the social standing, 
comforts, and luxuries of life which the wife probably 
would have enjoyed; the conduct of the parties leading 
.to the divorce; the age, health, and earning capacity of 
the parties; and all other facts and circumstances bear- 
ing upon the question. Wade v. Wade, 149 Neb. 502, 31 
N. W. 2d 420; Marquardt v. Marquardt, 151 Neb. 583, 38 
N. W. 2d 403. 

The evidence shows that the parties had accumulated 
very little property, if any, during the existence of the 
marital relation. Plaintiff is able to work for a living 
and indicated an intention to do so by securing a position. 
Her net earnings are materially reduced, however, be- 
cause of the care she is required to give the child. The 
net earnings of the defendant remain unimpaired except 
for the amount he is required to pay for the support of 
his child. Fairness and justice between the parties de- 
mand that this disparity be partially corrected in -the 
form of permanent alimony. After an examination of 
all the evidence on the subject we conclude that de- 
fendant should be required to pay the plaintiff as 
permanent alimony the sum of $1,000 at the rate of 
$30 a month. Plaintiff will also be allowed $150 for 
attorneys’ fees in this court. 

AFFIRMED AS MODIFIED. 

WENKE, J., dissenting. ° 

While I fully agree that the principles announced in 
the majority opinion are here applicable, however, I 
do not arrive at the same result as therein reached with 
reference to permanent alimony when I apply those 
principles to the facts before us. 

Considering the conduct of the appellee which resulted 
in these parties separating and being divorced, together 
with his earning capacity, I would allow the appellant 
not less than $1,800 permanent alimony payable in 
the same manner as in the majority opinion provided. 
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Kari H. STEFAN, APPELLEE, V. HELEN FERGUSON STEFAN, 


APPELLANT. 
39 N. W. 2d 918 


Filed December 12, 1949. No. 32655. 


1. Divorce. In an action for divorce if the evidence is principally 
oral and is in irreconcilable conflict, and the determination of 
the issues depends upon the reliability of the respective wit- 
nesses, the conclusion of the trial court as to such reliability 
will be carefully regarded by this court on a review. 

In a divorce action in the matter of division of property 
it is the duty of the court to take into consideration the estate 
of the parties, if any, at the time of the marriage and their 
respective contributions since; the duration of the marriage; 
the wife’s loss of her interest in the husband’s property by virtue 
of the divorce; the social standing, comforts, and luxuries of 
life which the wife would probably have enjoyed; the conduct 
of the parties leading up to the divorce; to which party the 
divorce was granted; the age and condition of health of the 
parties; and all other facts and circumstances, and make an 
award which appears to be fair and equitable. 

Record examined and found to support plaintiff’s alle- 

gations for an absolute divorce. 


APPEAL from the district court for Sarpy County: 
STANLEY Bartos, Jupce. Affirmed. 


Lee & Bremers, and Richard W. Lee, for appellant. 
Jack W. Marer and Norman Denenberg, for appellee. 


Heard before Srmmons, C. J., CarTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


MEssmoreE, J. 

The plaintiff, Karl H. Stefan, filed this action for ab- 
solute divorce in the district court for Sarpy County 
against Helen Ferguson Stefan, defendant. The plain- 
tiff’s petition charged the defendant with general acts 
of extreme cruelty without cause or provocation on his 
part which interfered with his ability to carry on his 
duties as a naval officer and which ultimately destroyed 
the legitimate ends of matrimony. The defendant’s 
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amended answer denied the allegations of extreme cru- 
elty as alleged in the plaintiff’s petition. By cross-peti- 
tion the defendant, in addition to alleging general acts 
of extreme cruelty on the part of the plaintiff, specifi- 
cally alleged that the plaintiff was guilty of extreme 
cruelty toward her in that the plaintiff demanded of her 
abnormal and perverted acts of sexual intercourse which 
caused her severe internal injuries requiring medical 
care, operations, and hospitalization, and upon occasions 
when she refused to submit to such acts the plaintiff 
beat her. She also alleged interference on the part of 
the: plaintiff’s mother in the marital status; the plain- 
tiff’s subjection to his mother’s will; attempts made by 
the plaintiff to kill or seriously injure the defendant; 
and prayed for separate maintenance and support money. 
The plaintiff’s reply was a general denial of the allega- 
tions of extreme cruelty charged against him in the 
cross-petition. 

After hearing had, the trial court granted the plain- 
tiff an absolute divorce, dismissed the defendant’s cross- 
petition, and allowed the defendant alimony, attorney 
fees, and costs. Upon the overruling of her motion for 
a new trial, the defendant appealed. 

For convenience the parties will be designated in 
this court as they appeared in the district court. 

The defendant contends the trial court erred in grant- 
ing the plaintiff an absolute divorce from the defendant, 
in failing to grant the defendant a decree of separate 
maintenance as prayed for in her amended cross-petition, 
and in making an award of alimony to the defendant 
which was wholly inadequate under the testimony. 

We proceed to a determination of these assignments 
of error. 

To. detail the evidence in this voluminous bill of ex- 
ceptions would unnecessarily lengthen this opinion, we 
therefore give a summation of the material and relevant 
parts thereof in determining this appeal. 

The record discloses that the parties were married at 
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Kingston, Rhode Island, on March 16, 1944. The plain- 
tiff, at the time of trial, held the rank of lieutenant 
commander in the United States Navy and was 32 years 
of age; the defendant was a registered nurse, had had 
experience as an airline hostess and in modeling, and 
was 31 years of age. The plaintiff was assigned for 
duty at various places. In a combat zone he was in- 
jured when his plane failed to properly land on a carrier. 
After recovery he was sent to Annapolis, Maryland, 
for post graduate study as an aeronautical engineer, 
and upon the completion of that tour of duty, was as- 
signed to Minneapolis, Minnesota, where the parties 
separated about June 21, 1948. It is deemed unnecessary 
to relate or detail the various moves made by the parties. 

The record does disclose that almost immediately from 
and after the marriage the defendant, on several occa- 
sions, made accusations against the plaintiff with refer- 
ence to his conduct in dating and going out with other 
women. There is evidence that the plaintiff enter- 
tained a nurse who had attended him for his injuries 
while hospitalized at San Diego, California, when she 
was transferred to Washington, D. C., by taking her to 
dinner at a hotel and later going with her to the apart- 
ment house where she resided and where they met 
other people in a recreation room. He was in company 
with another officer and lady, and related these facts 
to the defendant. There is another instance in the record 
where he was in the company of a lady and appeared 
at the bachelor quarters of an officer friend, and other 
instances of him being in company with ladies, but there 
is no competent evidence of any misconduct on his part 
with respect to any of them. 

The acts of excessive sexual intercourse and sex per- 
version charged by the defendant against the plaintiff 
are fantastic, exaggerated, and unbelievable. The de- 
fendant, by the course of her conduct, has contributed to 
the plaintiff’s inability to carry on his duties as an 
officer in the United States Navy. She was moody, in- 
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different, curt, and on several occasions refused to talk 
to the plaintiff. She, in the presence of others, accused 
him of making excessive sexual demands of her, and also 
accused him of placing his mother before her and of 
sending money to his parents thus failing properly to 
provide for her. She called him various uncompli- 
mentary names for his conduct in such matters. The 
record shows that he was not indebted to his parents in 
any amount during the period of the married life of the 
parties. 

‘During the course of their married life the parties 
consulted the clergy and a psychiatrist to assist them in 
their marital problems. The advice received rather 
favored the plaintiff’s point of view, which enraged the 
defendant to the extent that she made accusations 
against the plaintiff, and that he and the psychiatrist 
were dating each other and conniving against her. — 

The defendant testified that on two occasions the plain- 
tiff threatened to kill or injure her. We find from the 
record her claims in such respect are without foundation. 

In an action for divorce if the evidence is principally 
oral and is in irreconcilable conflict, and the determina- 
tion of the issues depends upon the reliability of the 
respective witnesses, the conclusion of the trial court 
as to such reliability will be carefully regarded by this 
court on a review. See, Trevett v. Trevett, 151 Neb. 517, 
38 N. W. 2d 332; Brown v. Brown, 146 Neb. 908, 22 N. 
W. 2d 148. 

A study of the evidence in the case at bar discloses 
such an unfortunate marital condition existing between 
the parties as absolutely prevents a reconciliation, and 
therefore the action of the trial court in granting the 
plaintiff an absolute divorce is supported by the evi- 
dence. It has been held by this court that the trial 
court is vested with a sound discretion in determining 
whether a limited divorce from bed and board or an 
absolute divorce shall be granted, and we have said 
that in the majority of cases an absolute divorce is 
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preferred. See, Gibson v. Gibson, 143 Neb. 882, 11 N. 
W. 2d 760; Wetenkamp v. Wetenkamp, 140 Neb. 392, 
299 N. W. 491; Hudson v. Hudson, 151 Neb. 210, 36 N. 
W. 2d 851; Sutherland v. Sutherland, 132 Neb. 558, 272 
N. W. 549; Yost v. Yost, 143 Neb. 80, 8 N. W. 2d 686. 

From a review and analysis of the record we conclude 
the evidence is sufficient to award the plaintiff an 
absolute divorce. 

In a divorce action in awarding alimony it is the duty 
of the court to take into consideration the estate of the 
parties, if any, at the time of the marriage and their 
respective contributions since; the duration of the mar- 
riage; the wife’s loss of her interest in the husband’s 
property by virtue of the divorce; the social standing, 
comforts, and luxuries of life which the wife would 
probably have enjoyed; the conduct of the parties lead- 
ing up to the divorce; to which party the divorce was 
granted; the age and condition of health of the parties; 
and all other facts and circumstances, and make an 
award which appears to be fair and equitable. See, 
Marquardt v. Marquardt, 151 Neb. 583, 38 N. W. 2d 403; 
Hild v. Hild, 135 Neb. 896, 284 N. W. 730; Lillie v. Lillie, 
145 Neb. 683, 17 N. W. 2d 799. 

The trial court, in the light of the foregoing authorities, 
took into consideration the amount of personal property 
accumulated by the parties by their joint efforts and 
otherwise, and awarded the defendant one-half thereof 
which amounted to $5,322.39, and also awarded defend- 
ant some gifts she had received. In addition, the defend- 
ant was awarded attorney fees and costs of the action. 

We conclude that the amount of the alimony so award- 
ed the defendant was fair and equitable under the cir- 
cumstances as shown by the record. 

Costs on appeal are to be taxed to plaintiff, and the 
defendant’s counsel is awarded a fee of $250 for services 
rendered in this court to be taxed as part of the costs. 

The judgment of the district court is affirmed. 

AFFIRMED. 


28 NEBRASKA REPORTS [ Vou. 152 


McGuire v. Thompson 


GrEorGE F. McGuIRE, APPELLEE, V. CAL THOMPSON, 


APPELLANT. 
40 N. W. 2d 237 


Filed December 12, 1949. No. 32677. 


1. Trial: Appeal and Error. The ruling of the trial court, on 
matters involving the misconduct of counsel or jury, will not 
ordinarily be disturbed on appeal where there is evidence to 
support the findings of the trial court thereon. 

2.. Evidence. Reasonable experience in raising, dealing in, and 
handling livestock is all the law requires in order to qualify one 
to give an estimate of their reasonable value. 

3. Sales: Fraud. The positive statement of a dealer in livestock, 
or an assertion or affirmation of fact, as to the quality or 
condition made in the course of exchange, indicating that he 
intended to bind himself to its truth, and which was so under- 
stood and relied upon by the other party to the exchange, may 
constitute a warranty. 

A person who has made an exchange of a 
chattel by oral agreement and who desires to rescind such agree- 
ment for fraud or breach of warranty must act promptly, and 
within a reasonable time, taking all of the circumstances into 
consideration. 

5. Contracts. The question as to what is a reasonable time for 
rescission of a contract is not an abstract question which can be 
answered merely by reference to a certain period of time, but 
depends on the particular circumstances, as the subject matter, 
the relation and location of the parties, their opportunities for 
communication, change in condition of the property; or injury to 
the seller by delay, and any other factors which bear on the issue 
of what should reasonably be expected or required. 

6. Contracts: Trial. Whether one seeking to rescind a contract on 
the ground that it was procured by fraud or duress has acted 
with reasonable promptness is, ordinarily, a question of fact and 
in a law action is for the jury to determine. ' 


AppEAL from the district court for Wayne County: 
Lyte E. Jackson, Jupce. Affirmed. 


Siman & Olds, for appellant. 
Budd B. Bornhoft, for appellee. 


‘Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 
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MESSMORE, J. 

This is an action at law to rescind an oral agreement 
made between the plaintiff and defendant whereby the 
plaintiff was to exchange his stallion for defendant’s 
mare. The case was tried to a jury, resulting in a verdict 
for the plaintiff, fixing the value of the stallion at $791.: 
Upon the overruling of defendant’s motion for new trial, 
the defendant appealed. 

The plaintiff's amended petition set forth the agree- 
ment for the exchange of horses, the reliance of the 
plaintiff on the representation made by the defendant 
that the mare he traded was with foal which proved to be 
false, that upon discovery of the fraud the plaintiff re- 
scinded the contract, returned the mare, and requested 
the return of his stallion which defendant refused. 

Defendant’s answer was a general denial of the allega- 
tions of plaintiff's amended petition and affirmatively 
alleged that the plaintiff was not the real party at inter- 
est. Defendant cross-petitioned for the feed and keep of 
the mare while in his possession, praying for $820 as the 
amount. The reply denied generally the affirmative 
allegations of the defendant’s answer and cross-petition. 

For convenience we refer to the parties as they ap- 
peared in the district court. 

The record discloses that the plaintiff is a farmer resid- 
ing near Wisner, Nebraska. He testified that in the latter 
part of May and the fore part of June 1945, he owned a 
perfect, two-year-old albino stallion in good health; that 
the defendant, one of the operators of the “White Horse 
Ranch” in Boyd County and a dealer in albino horses, 
called at the plaintiff’s home for the purpose of negotia- 
ting an exchange of a mare for the plaintiff’s stallion. At 
that time an oral agreement was consummated between 
the parties whereby the plaintiff was to trade his stallion 
for defendant’s mare, expressly guaranteed by the de- 
fendant to be with foal and to deliver a fall colt. Present 
at the time the agreement was made were the plaintiff, 
his son, the defendant, and his wife. Pursuant to the 
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agreement, in the first week of June 1945, the defendant 
delivered the mare to the plaintiff’s farm. The plaintiff 
was not at home at the time, but was called by his son. 
Upon arriving home he ascertained that his son did not 
believe the mare was with foal. The plaintiff told the de- 
fendant he did not believe the mare was with foal, to 
which the defendant replied: “I guarantee her to be in 
foal.” The defendant further represented the mare to be 
“seven to eight months along.” The plaintiff relied upon 
and believed the representation made by the defendant. 
As a result the defendant left the mare and took the stal- 
lion. The plaintiff kept the mare for ten months and she 
failed to deliver a colt. In February 1946, the plaintiff 
wrote to the defendant stating that the mare was not with 
foal and he was going to return her, and demanded the 
return of the stallion. He also testified that he had lived 
on a farm all his life, owned and raised horses, and was 
familiar with breeding horses; that the period of gestation 
for a mare is approximately 11 months; that during the 
period of time the mare was in his possession she did not 
show any indications that, she was with foal; and that 
you can generally tell when a mare is eight or nine 
months along whether or not she is with foal by looking 
at her. In April 1946, the plaintiff returned the mare to 
the defendant’s ranch and requested the defendant to 
return the stallion, which the defendant refused to do. 
At that time the defendant represented that the mare was 
supposed to be with foal. Plaintiff fixed the value of the 
stallion at the date of the trade in the amount of $1,200. 
The mare was ridden by his daughter on several occa- 
sions, and was not abused. 

The plaintiff’s son corroborated his father’s testimony 
with respect to the conversation had between the plain- 
tiff and defendant wherein the defendant guaranteed 
the mare to be with foal. 

A witness present at the time the mare was delivered 
to the plaintiff by the defendant testified to the conver-. 
sation had between them wherein the plaintiff stated that 
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the mare did not look like she was with foal, and the 
defendant said he would guarantee the mare to be with 
foal. 

A neighbor and acquaintance of the plaintiff went with 
. him to return the mare. He testified that the plaintiff 
told the defendant that he was returning the mare, and 
she was supposed to be with foal. The defendant stated 
that at the time he made the trade he guaranteed the 
mare to be with foal, and refused to return the stallion. 

The defendant testified to the agreement as follows: 
That he told the plaintiff the mare was bred and should 
have a colt in the fall; that the negotiations were had in 
the presence of the plaintiff’s family; and that a daughter 
of the plaintiff was desirous of having the mare as a 
saddle mare. He understood and believed the stallion 
was owned by the daughter, and the purpose of the 
exchange was for her -benefit. At the time of the 
exchange it was hard to tell whether or not the mare was 
with foal, but due to the enlargement of her stomach she 
looked like she was with foal. He received a letter from 
the plaintiff dated February 25, 1946, wherein the plain- 
tiff stated he was going to return the mare and wanted 
his stallion returned to him. In this letter the plaintiff 
stated that when the defendant brought the mare to 
plaintiff's farm he said to him: “That mare is not with 
foal’ and the defendant said she was, but it would be a 
fall colt. The plaintiff said: “ * * * if the mare is in foal 
we will trade,” and that the mare not being in foal, there 
was not any trade. 

Upon the return of the mare to the defendant’s ranch 
he offered to re-breed her, or in the alternative, offered 
the plaintiff another mare in exchange, which offers were 
refused by the plaintiff. 

The defendant further testified that he did not believe 
the stallion was old enough to breed, the average age for 
such purpose being two-and-one-half to three years. In 
August of 1945, he castrated the stallion for the reason 
that it was not a pure albino and it would not be feasible 
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to use the stallion for breeding purposes. He explained 
several points about the stallion upon which he based 
his opinion, and testified that the value of the stallion at 
the time of the exchange was from $125 to $150, and 
that the value would increase by the training of the . 
stallion for show purposes. He also testified that if the 
plaintiff had watched the mare he could have ascertained 
by her actions whether or not she was with foal. 

The defendant’s wife testified that at the time the 
negotiations were made for the trade she had a conversa- 
tion with the plaintiff's daughter who was interested in 
getting the mare for riding purposes. In this conversa- 
tion, the plaintiff’s daughter said she owned a colt but the 
colt was not old enough to be ridden. This colt is the 
stallion referred to in the record. The defendant did not 
guarantee to furnish a mare with foal. He stated that 
he would trade a mare that was bred, and that was all 
that was said. She was present when the plaintiff 
returned the mare to the ranch, and when he drove up 
she talked to him. He said: “Take your mare.” The 
witness said: ‘Well, she isn’t my mare, she is yours.” 
Shortly thereafter the defendant appeared and told the 
plaintiff that he would breed the mare, or, if the mare 
was not satisfactory, he would give him another one. 
The plaintiff refused such offers and said he would take 
his colt back. The defendant told the plaintiff at that 
time that he could not return the colt because the colt 
had been castrated, and the only thing that could be done 
would be to adjust the matter. She estimated the value 
of the stallion at the time of the trade from $135 to $150, 
and corroborated her husband’s testimony that the stal- 
lion was not a perfect albino that could be used for 
breeding purposes. 

The plaintiff, in rebuttal, denied that the defendant 
offered to breed the mare when he returned her but 
that he had offered to do so on a previous occasion; 
denied that he offered to give him another mare in 
exchange; and that he did not tell the plaintiff at that 
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time that the stallion had been eastrated. He reiterated 
his statements made on direct examination that the 
stallion was a perfect albino, and explained the markings 
of the animal in this respect. 

At the conclusion of the plaintiff's testimony and at 
the conclusion of all the testimony, the defendant moved 
for a directed verdict, which was overruled. From a 
review of the record, the trial court did not err in over- 
ruling the motions for directed verdict. 

We take up the pertinent assignments of error neces- 
sary to a determination of this appeal in continuity. 

The defendant contends that the jury was guilty of 
misconduct by arriving at a quotient verdict, and thereby 
prejudicial error was committed. We have examined 
affidavits and counter affidavits of jurymen, which need 
not be set out, and conclude the following authorities 
are applicable to this assignment of error. 

“The mere fact that jurors upon retirement ascertained 
the amount to which each juror believed the plaintiff was 
entitled, and afterwards agreed upon the average of 
these amounts as the amount of recovery, does not avoid 
the verdict, where it also appears that there was no 
previous agreement that the sum thus arrived at should 
be controlling, and no juror was bound to accept this 
amount unless he believed it to be a just and fair estimate 
of the damages sustained.” Herbert v. Katzberg, 104 
Neb. 395, 177 N. W. 650. See, also, Janesovsky v. Rath- 
man, 107 Neb. 165, 185 N. W. 411; Village of Ponca v. 
Crawford, 23 Neb. 662, 37 N. W. 609, 8 Am. S. R. 144; 
Metcalf v. Bockoven, 62 Neb. 877, 87 N. W. 1055. 

On the hearing of the motion for new trial the court 
considered the question as to whether or not the jury had 
arrived at a quotient verdict and found against defend- 
ant’s contention in such respect. 

“The ruling of the trial court, on matters involving the 
misconduct of counsel or jury, will not ordinarily be 
disturbed on appeal where there is evidence to support 
the findings of the trial court thereon.” Thoren v. Myers, 
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151 Neb. 453, 37 N. W. 2d 725. See, also, Scherz v. Platte 
Valley Public Power and Irrigation Dist., 151 Neb. 415, 37 
N. W. 2d 721. 

The defendant contends the trial court committed prej- 
udicial error in permitting a veterinarian and the plain- 
tiff’s son to testify to the value of the stallion at the time 
of the exchange of the stallion for defendant’s mare. 

The plaintiff’s son, aged 30 years, was raised on a farm, 
helped to raise horses and knew their value, and was 
acquainted with his father’s stallion. The veterinarian 
had practiced his profession 40 years, was acquainted 
with the plaintiff’s stallion, and based part of his opinion 
as to its value on its breeding propensities, fixing the 
amount from $1,000 to $1,400. The mere fact that there 
were no sales of such horses in the immediate vicinity, 
or any other stallion of the same kind therein, does not 
disqualify these witnesses to testify as to the value of 
the stallion at the time the exchange was made. 

The right of the plaintiff to testify to the value of his 
stallion at the time is not questioned. The owner of 
chattels is qualified by reason of that relationship to give 
his estimate of their value. See, Anderson v. Chicago, B. 
& Q. Ry. Co., 84 Neb. 311, 120 N. W. 1114, 133 Am. S. R. 
626; Western Home Ins. Co. v. Richardson, 40 Neb. 1, 58 
N. W. 597. 

“In the first place, the market value of domestic ani- 
mals, such as horses, * * * is not such a subject as to be 
brought within the strict rule for receiving expert testi- 
mony. Values of this character are so easily and ordi- 
narily understood that any one who knows should be 
permitted to testify. We can see no reason for it, nor 
any common sense, in applying the.strict rules for expert 
testimony to testimony of this character.’” Bartlesville 
Interurban Ry. Co. v. Quaid, 51 Okl. 166, 151 P. 891, L. 
R. A. 1918A 653. See, also, Midland Valley R. R. Co. v. 
Larson, 41 Ok1. 360, 138 P. 173. 

“Reasonable experience in raising, dealing in and han- 
dling livestock is all the law requires in order to qualify 
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one to give an estimate of their reasonable value.” Klind 
v. Valley County Bank of Hinsdale, 69 Mont. 386, 222 P. 
439. See, also, Whitney v. Thacher, 117 Mass. 523; Men- 
denhall v. Struck, 207 Iowa 1094, 224 N. W. 95; 20 Am. 
Jur., Evidence, § 896, p. 754; 32 C. J. S., Evidence, § 476, 
p. 128; 32 C. J. S., Evidence, § 545, p. 306. 

We conclude, that in view of the evidence and the 
authorities cited, sufficient foundation was laid to permit 
the witnesses to testify to the value of the stallion at the 
time of the exchange of the stallion for the mare. 

The defendant contends that a statement of fact, the 
truth or falsity of which can only be determined by 
future events as in the instant case, is regarded as an 
opinion and not a warranty. , 

The evidence is in direct conflict. The plaintiff and his 
witnesses testified that the defendant guaranteed the 
mare to be with foal; the defendant and his wife testified 
that the defendant represented that the mare was bred 
and should have a fall colt. 

Whenever the vendor, at the time of the sale, makes an 
assertion or representation respecting the condition of the 
thing sold, upon which he intends that the vendee shall 
rely, and upon which he does rely in making the pur- 
chase, or as in the instant case the exchange of horses, it 
amounts to a warranty. If, however, the vendor, by 
what he says, merely intends to express an opinion or 
belief about the matter, and not to make an affirmation 
of a fact, then the statement will not amount to a war- 
ranty. Where doubts exist upon the evidence whether 
the vendor intended to assert a fact, or merely express an 
opinion or belief, that question must be left to the jury 
to decide. See, Lamme v. Gregg, 1 Metc. (Ky.) 444; 
Tuttle v. Brown, 4 Gray (Mass.) 457; Richardson v. 
Mason, 53 Barb. (N. Y.) 601; Blair v. Hall, (Mo. App.) 
201 S. W. 945. , 

A seller’s positive statement or affirmation of fact as 
to the quality or condition made in the course of negotia- 
tions of sale and naturally importing that he intended to 
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bind himself to its truth, and which was so understood 
and relied upon by the buyer, would constitute a war- 
ranty. See McCurdy v. Aylor, 41 N. D. 187, 170 N. W. 
523. 

An express statement that a mare is with foal is a 
warranty, the breach of which is actionable. See Gee v. 
Lucas, 16 L. T. Rep. N. S. 357. ; 

We conclude, under the evidence, that a question to be 
determined by the jury was whether or not there was a 
warranty on the part of the defendant, or merely an 
expression of opinion. 

The defendant contends that the plaintiff, in seeking 
to rescind the contract, was obligated to do so within a 
reasonable time after discovering the breach, or within 
a reasonable time after the breach. 5 

In this connection, the defendant argues that the plain- 
tiff expressed doubt that the mare was with foal at the 
time the exchange of horses was made; that the plaintiff 
was acquainted with the normal period of gestation; and 
had testified that the mare was represented to be seven 
or eight months with foal; therefore, the plaintiff was 
aware that the colt would be born in September, or three 
months after he received the mare. He made no effort to 
rescind the contract, and gave no notice thereof until 
February 25, 1946, when he wrote the defendant and 
referring to the mare said: “I will deliver your mare 
back to your ranch and get our colt. * * * She never had 
any (colt) in her just as I expected from the start.” 
Nothing further was done until in April 1946, when the 
plaintiff delivered the mare to the defendant’s ranch. 
Therefore, the plaintiff did not, as a’ matter of law, 
rescind the contract within a reasonable length of time, 
in keeping the mare under such circumstances. 

It is a general rule that the purchaser of a chattel who 
desires to rescind the contract of sale for fraud or breach 
of warranty must act promptly, and while the rule does 
not require immediate action on his part after discovery 
of the grounds warranting rescission, it does require him 
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to act within a reasonable time, taking all of the circum- 
stances into consideration. See, annotation in 72 A. L. 
R. 729; Seiberling & Co. v. Brauer, 24 Neb. 510, 39 N. W. 
591; Von Dohren v. John Deere Plow Co., 71 Neb. 276, 
98 N. W. 830; Sedlacek v. Welpton Lumber Co., 111 Neb. 
677, 197 N. W. 618. 

The question as to what is a reasonable time for re- 
scission of a contract is not an abstract question which 
can be answered merely by reference to a certain period 
of time, but depends on the particular circumstances, as 
the subject matter, the relation and location of the 
parties, their opportunities for communication, change in 
condition of the property or injury to the seller by delay, 
and any other factors which bear on the issue as to what 
should reasonably be expected or required. See annota- 
tion in 72 A. L. R. 749. 

Since the question of what is a reasonable time for 
rescission by the purchaser of a chattel for fraud or a 
breach of warranty inducing the purchase depends on the 
facts of a particular case, and is frequently matter from 
which different conclusions may reasonably be drawn, 
it is well settled that ordinarily the question is one of 
fact for the jury (this proposition, it should be observed, 
does not depend on whether the facts are disputed, but is 
true even though the facts are conceded or undisputed, if 
different inferences may reasonably be drawn from 
them.) See, annotation in 72 A. L. R. 753; Von Dohren 
v. John Deere Plow Co., supra. 

The fact that the plaintiff, at the time of the exchange 
of his stallion for the defendant’s mare, expressed doubt 
as to whether or not the mare was with foal and retained 
and continued to retain the mare thereafter, will not 
preclude’a rescission of the contract if such retention 
was actually necessary to a test as to whether or not the 
mare was in foal. The same principle is announced in 
Wilson v. Doolittle, 114 Kan. 582, 220 P. 508. 

The record discloses, from the defendant’s evidence, 
that at the time the exchange of horses was made the 
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mare was five or six months along. Computing the 
period of gestation, the mare could not have foaled until 
October, November, or December. The plaintiff, by 
letter, rescinded the contract about 60 days from the 
last period the mare could have delivered the colt. The 
distance between the plaintiff’s home and the defendant’s 
ranch was considerable, and it was during the winter 
period. The defendant had the stallion castrated in 
August 1945. It is apparent that the jury found that the 
defendant had warranted the mare to be with foal. This 
being true, the defendant had the stallion castrated 
before any right of rescission arose and before perform- 
ance of the contract was due. 

Whether one, seeking to rescind a contract on the 
ground that it was procured by fraud or duress, has acted 
with reasonable promptness is, ordinarily a question of 
fact and in a law action is for the jury to determine. See, 
Glatfelter v. Curtis, 130 Neb. 628, 266 N. W. 63; Arnold 
v. Dowd, 85 Neb. 108, 122 N. W. 680. 

Under all of the facts and circumstances heretofore 
adduced, it was a question for the jury to determine 
whether or not the plaintiff rescinded the contract with- 
in a reasonable time. The trial court did not err in sub- 
‘mitting the question to the jury under appropriate in- 
structions which are not attacked. 

The defendant counterclaimed for the care and feed of 
the mare from the time she was returned to him. The 
trial court did not submit the counterclaim to the jury, 
and the defendant predicates error upon the trial court’s 
failure to do so. 

The defendant alleged in his answer and contended by 
his testimony that the real party at interest was the 
plaintiff’s daughter, that the exchange was made for her 
benefit, and that she was the owner of the stallion. By 
his own testimony he discounted the counterclaim and 
indicated that it was put in for the purpose of striking at 
the bill the plaintiff had against him, and, in fact, he did 
not expect to collect the amount. In the light of this 
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evidence, the trial court did not err in failing to submit 
the counterclaim to the jury. 

For the reasons given herein, the judgment on the 
verdict is affirmed. 

AFFIRMED. 

CarRTER, J., dissenting. 

The failure of a party to perform a contract is not of 
itself a rescission; the other party must indicate an inten- 
tion to rescind within a reasonable time. A right to 
rescind a contract must be exercised promptly on discov- 
ery of the facts from which it arises. It is fundamental 
in the law of rescission that one who pursues this remedy 
must restore or attempt to restore the consideration re- 
ceived from the other promptly after discovery of the 
breach. A failure by a party rescinding a contract to 
return the consideration retained by him within a reason- 
able time constitutes a waiver of his right to rescind, 
leaves the contract in force, and limits the remedy to an 
action for damages resulting from the breach. 

The evidence in the present case shows full knowledge 
of the breach on or before December 1, 1945. No com- 
plaint was made until February 1946. The plaintiff did 
not return the mare until April 1946. I submit that 
plaintiff did not rescind within a reasonable time as a 
matter of law and that the trial court should have 
directed a verdict against him. 

YEAGER, J., concurs in this dissent. 


VIOLET KrepcrkK, ADMINISTRATRIX OF THE ESTATE OF 
CALVIN L. KREPCIK, DECEASED, APPELLANT, V. INTERSTATE 


TRANSIT LINES, A CORPORATION, APPELLEE. 
40 N. W. 2d 252 


Filed December 12, 1949. No. 32594. 


1, Negligence. Under the comparative negligence statute where 
action is brought to recover damages for personal injuries or for 


40 


10. 


NEBRASKA REPORTS [Vou. 152 
Krepcik v. Interstate Transit Lines 


injuries to property caused by the negligence of another the 
plaintiff, if he was guilty of negligence, may recover only if his 
negligence was slight in comparison with that of the defendant 
which was gross. 

Ordinarily the question of the existence of negligence 
or contributory negligence is one for the jury. 

Trial. Where different minds.may reasonably draw different 
conclusions from evidence the question presented is one of fact 
for the jury. 

Negligence: Trial. Ordinarily in a case where on the one hand 
negligence is charged and on the other contributory negligence, 
the question of comparison is for the jury. 

Where the evidence shows beyond reasonable 
dispute that a plaintiff’s negligence was more than slight as 
compared with a defendant’s negligence it is the duty of the 
court to determine the question as a matter of law and direct a 
verdict in favor of the defendant. ; 

Trial. In a case where a motion has been made at the close of 
all of the evidence for a directed verdict, which motion should 
have been sustained but was overruled and the case was sub- 
mitted to a jury which returned a verdict contrary to the motion, 
and a motion for judgment notwithstanding the verdict is duly 
filed, it is the duty of the court to sustain the motion and render 
judgment in accordance with the motion for a directed verdict. 
Appeal and Error: Trial. For the purpose of determining 
whether or not the court erred in refusing to sustain a motion 
for a directed verdict the motion must be treated as an admission 
of the truth of all material and relevant evidence submitted on 
behalf of the party against whom it was made, and in consider- 
ing it the party against whom it is made is entitled to have 
every controverted fact resolved in his favor and to have the 
benefit of every reasonable inference which may be drawn from 
the evidence resolved in his favor. 

Where on an issue of fact the evidence is con- 
flicting it is error for the court to direct a verdict or to render 
judgment notwithstanding the verdict with such conflicting 
evidence as a basis. 

Trial. By the terms of section 25-13815.02, R. R. S. 1943, when 
a motion for a directed verdict is made at the close of all the 
evidence and is denied or for any reason is not granted, the court 
is deemed to have submitted the action to the jury subject to a 
later determination of the legal questions raised by the motion. 
By the terms of the same statute a party who has 
moved for a directed verdict may within ten days of the reception 
of the verdict move to have the verdict and judgment entered 
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thereon set aside and to have judgment entered in accordance 
with the motion for a directed verdict. 

11. New Trial: Trial. Again by the terms of the same statute a 
motion for a new trial may be joined with this motion, or a new 
trial may be prayed for in the alternative. 

Whether the motion for new trial is joined 
with the motion for judgment notwithstanding the verdict or is 
prayed for as alternative to the motion for judgment notwith- 
standing the verdict, they are to be treated as separate motions 
requiring separate consideration and ruling, except where the 
grounds of the two are the same. 

In a case where a motion for judgment not- 
withstanding the verdict has been joined with a motion for new 
trial and the motion for judgment notwithstanding the verdict is 
sustained the motion for new trial remains for consideration in 
the event of reversal on appeal of the judgment notwithstanding 
the verdict. 

14. Appeal and Error: Trial. In a case where a motion is made for 
judgment notwithstanding the verdict and an alternative motion 
for new trial has been joined with it and the motion for judgment 
notwithstanding the verdict is sustained and ruling on the 
motion for new trial is reserved, and the judgment notwith- 
standing the verdict is reversed on appeal, it is required that the 
cause be remanded for a determination upon the motion for new 
trial. 


12. 


13. 


APPEAL from the district court for Lincoln County: 
J. Leonarp TEWELL, JupGcE. Reversed and remanded 
with directions. 


Beatty, Clarke, Murphy & Morgan, and William S. 
‘ Padley, for appellant. 


T. F. Hamer, C. B. Matthai, G. C. Holdrege, R. B. 
Hamer, and James G. McIntosh, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


_ YEAGER, J. 

This is an action by Violet Krepcik, administratrix of 
the estate of Calvin L. Krepcik, deceased, plaintiff and 
appellant, against Interstate Transit Lines, a corporation, 
defendant and appellee, for the alleged death of the 
decedent, Calvin L. Krepcik. 
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The action was tried to a jury and a verdict was 
returned in favor of the plaintiff for $34,050.74. Within 
the time provided by law for such purposes a motion 
entitled “MOTION FOR JUDGMENT, AND IN THE 
ALTERNATIVE FOR A NEW TRIAL” was filed by the 
defendant. 

The first paragraph of the motion is a motion for 
judgment in favor of defendant notwithstanding the ver- 
dict and is predicated on a motion made by defendant 
for a directed verdict in its favor at the close of all of 
the evidence. The grounds of the motion for directed 
verdict and of the motion for judgment notwithstanding 
the verdict are (1) that the evidence is insufficient to 
justify the submission of negligence of the defendant toa 
jury as a proximate cause of the accident in question and 
the resulting injury and death of the decedent, (2) that 
the evidence establishes as a matter of law that the sole 
and proximate cause of the accident and resulting injury 
and death of decedent was the negligence of the decedent, 
and (3) that the evidence establishes as a matter of law 
that the decedent was guilty of more than slight negli- 
gence which was the proximate cause of the accident and 
his resulting injury and death. 

The second paragraph of the motion introduced that 
portion which requested the court to grant a new trial. 
The request for a new trial was by its terms conditioned 
upon the failure of the court to render judgment not- 
withstanding the verdict. The motion for new trial con- 
tains 36 assignments of error. All of them except one 
are different from the grounds of the motion for judg- 
ment notwithstanding the verdict. No necessity arises 
for setting forth the grounds of these assignments here. 

The district court sustained the motion for judgment 
notwithstanding the verdict, set aside the verdict, and 
rendered judgment in favor of the defendant. As a part 
of the journal entry the court declared a lack of necessity 
for a ruling on the motion for new trial and expressly 
reserved ruling thereon. 
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From the judgment entered notwithstanding the ver- 
dict the plaintiff has appealed. 

The assignments of error recited in plaintiff's brief 
are numerous but they all relate to one subject in the 
light of a concession made by defendant in its brief. 
They relate to the question of whether or not plaintiff’s 
decedent was guilty of negligence or contributory negli- 
gence which as a matter of law defeats a right of 
recovery. The concession made by defendant is that were 
it not for evidence of negligence or contributory negli- 
gence on the part of plaintifi’s decedent sufficient as a 
matter of law to defeat a recovery the evidence of negli- 
gence on the part of defendant would have been sufficient 
to submit to a jury. 

It becomes necessary therefore to determine from the 
evidence whether or not it may be said that plaintiff’s 
decedent was guilty of such negligence that it may be 
said as a matter of law that plaintiff may not recover. 

Under the comparative negligence statute where action 
is brought to recover damages for personal injuries or for 
injuries to property caused by the negligence of another 
the plaintiff may, if he was guilty of negligence, recover 
only if his negligence was slight in comparison with that 
of the defendant which was gross. Section 25-1151, R. R. 
S. 1943; Lieb v. Omaha & C. B. St. Ry. Co., 119 Neb. 222, 
228 N. W. 364; Tempel v. Proffitt, 122 Neb. 249, 240 N. W. 
285; Blanchard v. Lawson, 148 Neb. 299, 27 N. W. 2d 217. 

Ordinarily the question of the existence of negligence 
or contributory negligence is one for the jury. Meyer v. 
Platte Valley Construction Co., 147 Neb. 860, 25 N. W. 
2d 412. 

Where different minds may reasonably draw different 
conclusions from evidence the question presented is one 
of fact for the jury. Jones v. Union P. R. R. Co., 141 Neb. 
112, 2 N. W. 2d 624; Meyer v. Platte Valley Construction 
Co., supra; Dickman v. Hackney, 149 Neb. 367, 31 N. W. 
2d 232. 

Likewise ordinarily in a case where on the one hand , 
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negligence is charged and on the other contributory negli- 
gence, the question of comparison is for the jury. Casey 
v. Ford Motor Co., 108 Neb. 352, 187 N. W. 922; Day v. 
Metropolitan Utilities District, 115 Neb. 711, 214 N. W. 
647; Tempel v. Proffitt, supra; Zimmer v. Brandon, 134 
Neb. 311, 278 N. W. 502; Blanchard v. Lawson, supra. 

Where however the evidence shows beyond reasonable 
dispute that a plaintiff’s negligence was more than slight 
as compared with a defendant’s negligence it is the duty 
of the court to determine the question as a matter of law 
and direct a verdict in favor of the defendant. McDonald 
v. Omaha & C. B. St. Ry. Co., 128 Neb. 17, 257 N. W. 489; 
. Doan v. Hoppe, 132 Neb. 641, 272 N. W. 763; Whittaker v. 
Hanifin, 138 Neb. 18, 291 N. W. 723; Dickenson v. County 
of Cheyenne, 146 Neb. 36, 18 N. W. 2d 559; Meyer v. 
Platte Valley Construction Co., supra. Doan v. Hoppe, 
supra, was reversed on rehearing but this principle was 
not disturbed. 

In a case where a motion has been made at the close 
of all of the evidence for a directed verdict, which motion 
should have been sustained but was overruled and the 
case was submitted to a jury which returned a verdict 
contrary to the motion and a motion for judgment not- 
withstanding the verdict is duly filed, it is the duty of 
the court to sustain the motion and render judgment in 
accordance with the motion for a directed verdict. Sec- 
tion 25-1315.02, R. R. S. 1943; In re Estate of Farr, 150 
Neb. 67, 33 N. W. 2d 454; Patrick v. Union Central Life 
Ins. Co., 150 Neb. 201, 33 N. W. 2d 537; Sohler v. Chris- 
tensen, 151 Neb. 843, 39 N. W. 2d 837. In re Estate of © 
Farr, supra, was reversed on rehearing but this principle 
was not disturbed. 

For the purpose of determining whether or not the 
court erred in refusing to sustain a motion for a directed 
verdict the motion must be treated as an admission of the 
truth of all material and relevant evidence submitted on 
behalf of the party against whom it was made, and in 
considering it the party against whom it is made is 
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entitled to have every controverted fact resolved in his 
favor and to have the benefit of every reasonable infer- 
ence which may be drawn from the evidence resolved in 
his favor.’ Parks v. Metz, 140 Neb. 235, 299 N. W. 643; 
Roberts v. Carlson, 142 Neb. 851, 8 N. W. 2d 175; Meyer v. 
Hartford Bros. Gravel Co., 144 Neb. 808, 14 N. W. 2d 660; 
Spaulding v. Howard, 148 Neb. 496, 27 N. W. 2d 832. 

Where on an issue of fact the evidence is conflicting it 
is error for the court to direct a verdict or to render 
judgment notwithstanding the verdict with such con- 
flicting evidence as a basis. Spaulding v. Howard, supra. 

Whether or not the court erred in sustaining the motion 
for judgment notwithstanding the verdict and in render- 
ing judgment accordingly must be ascertained in the light 
of these principles. 

The accident out of which this action grew happened on | 
September 9, 1947, in the intersection of U. S. Highway — 
No. 30 and Main Street in Shelton, Buffalo County, Ne- 
braska. U.S. Highway No. 30 is a main generally east 
and west thoroughfare extending throughout the length 
of the state. It intersects Main Street which extends 
north and south. At the intersection the highway is 
slightly off the direct.east and west line. It.extends 
slightly from southwest to northeast. The intersection is 
in the business section of Shelton. The highway is pro- 
tected at the intersection by stop signs or buttons at the 
points where Main Street enters it from the north and 
from the south. On the day of the accident there was no 
speed limit sign to the west of the intersection within or 
in close proximity to Shelton. Approximately 1,200 feet 
west however there was a “Slow” sign. The width of the 
intersection north and south within curb lines is about 47 
feet. The width east and west between curbs is 59 feet. 
The intersection and the highway both east and west for 
a block in each direction is paved with brick. In both 
directions where the brick ends concrete paving begins. 
The concrete paving is about 27 feet narrower than the 
brick. Where the concrete joins the brick the north line 
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thereof is about 17 feet south of the north line of the brick 
and the south line of the concrete is about 10 feet north 
of the south line of the brick. On the north side of the 
highway and immediately west of the intersection stalls 
were marked off for parallel parking of automobiles. 
There is no evidence that stalls were marked off on the 
south side but automobiles customarily parked on both 
sides. 

On September 9, 1947, Donald E. Quinn was the opera- 
tor in charge of a large Greyhound bus belonging to the 
defendant which was being operated westward on U. S. 
Highway No. 30. Near 6:30 p. m. he drove off the high- 
way east of Main Street in Shelton and following a 
regular route arrived at and turned south into Main 
Street. He stopped long enough to discharge a passenger 
at the bus station which was about a half block north of 
the intersection. He then proceeded south into the inter- 
section. Plaintiff's decedent came from the west into the 
intersection in charge of a truck, referred to as a tractor 
and semitrailer, loaded with cattle. There the two 
vehicles collided at about 6:30 p. m. The contact as 
disclosed by the testimony of witnesses and by photo- 
graphs was between points at and adjacent to the right 
front of the bus and the left front of the truck. No more 
accurate statement as to the point or points of contact 
appears possible. 

In consequence of the collision the course of the truck 
was deflected to the southeast where after traveling some 
distance it struck and damaged a brick-veneer building. 
The truck was also severely damaged. The direction of 
the bus was deflected by the contact and turned by the 
driver to the east and northeast and finally came to rest 
about a half block east of the intersection. It was like- 
wise badly damaged. Plaintiff's decedent was injured 
and died as a result of the collision. 

The plaintiff charged that the collision was caused by 
negligence on the part of defendant’s driver. This charge 
is not conceded by the defendant but it does concede in 
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its brief as has been pointed out that the evidence 
adduced was sufficient for submission of its negligence to 
a jury in the absence of a defense of contributory negli- 
gence and evidence in support of it sufficient to require 
the court to find as a matter of law that it had been 
sustained. There is however a defense of contributory 
negligence and the defendant contends that the evidence 
in support of it is sufficient to sustain it as a matter of 
law. 

By answer which refers to a counterclaim for its 
specification the defendant charged that plaintiff’s dece- 
dent was negligent in the following particulars: (1) In 
driving his truck at a rate of speed in excess of that 
which was reasonable and prudent under the conditions 
existing and in excess of 20 miles an hour within a busi- 
ness district; (2) in failing to drive on the right hand or 
south half of the traveled portion of the highway which 
was passable and in good condition; (3) in failing to yield 
and accord to the bus the right to use the north traffic 
lane or north half of the traveled portion of the highway; 
(4) in failing to keep and maintain a reasonable and 
proper lookout for vehicles entering the intersection; (5) 
in failing to turn his vehicle slightly to the right or south 
so as to have avoided the collision; (6) in failing to stop so 
as to avoid the collision; and (7) in overloading his truck. 

On the question of speed of decedent’s truck, while the 
evidence in this respect is subject to a reasonable infer- 
ence that it was traveling at a high and dangerous rate 
of speed and also to an inference that speed contributed 
to the happening of the accident we do not think that it 
shows beyond reasonable dispute that this was true. No 
witness with anything approaching positiveness had 
testified to the speed of the truck at the point of collision. 
The driver of the bus said he could not judge the speed. 
He said: ‘Looked like he was coming very fast.” 

Harold S. Conroy was on the north side of the highway 
probably nearly a half block west of the intersection 
looking west and saw the truck 80 or 90 feet west of him. 
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He watched the truck until it came almost up to him but 
not after it passed. He gave it as his opinion at that time 
that the truck was going between 40 and 45 miles an hour. 

John Mason, a passenger on the bus, said he looked up 
just before the collision and saw the truck. He said it 
was going very fast. 

On the part of plaintiff no witness testified directly to 
the speed at which the decedent was traveling. Plaintiff 
did adduce evidence approximating the entire time it 
took decedent to travel the last six miles coming into 
Shelton. The average rate of speed computed on the 
basis of this approximation would have been about 21 
miles an hour. 

To be considered with this evidence is the evidence of 
what occurred as a result of the collision and the infer- 
ences to be drawn therefrom. Without describing the 
results with particularity it is reasonably inferable that 
the two vehicles came together with great force and 
violence. No definite or even reasonably definite con- 
clusion may be drawn therefrom as to the speed at which 
the decedent was traveling at the time of the collision. 

Assuming that the decedent was traveling at a high 
and prohibited speed under law we think that it may not 
be said beyond reasonable dispute under the evidence 
that this was a cause or contributory cause of the 
collision. 

It may be reasonably concluded that the collision oc- 
curred south of the geographical center of the intersection 
which was also the south half and the decedent’s right- 
hand side of the highway. Attention has already been 
called to evidence relating to the speed of decedent. The 
driver of defendant’s bus came from the north or dece- 
dent’s left. There is evidence that the bus did and that it 
did not stop before entering the intersection. There is 
evidence that the bus entered at a rate of speed varying 
from 4 to 20 miles an hour. The driver did not see the 
truck until immediately before the collision and after he 
was well out into the intersection. He testified that he 
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could not see earlier because of parked cars on the north 
side of the highway. In this he was obviously in error 
since in his position as driver of the bus his line of vision 
was well above the tops of ordinary automobiles. It may 
be reasonably concluded from the evidence that he did 
not seek to turn in such manner as to keep the bus in the 
north lane or north half of the highway which was his 
right-hand side. He testified that he started to turn 
right but on seeing the truck he suddenly turned left and 
immediately the collision occurred. From this and the 
other evidence relating to the condition of the vehicles 
and marks observed on the paving it could be reasonably 
concluded that the bus was driven so far into the inter- 
section that to have turned west it would have been 
necessary for it to have gone a considerable distance into 
the south half of the highway and into the path of east- 
bound traffic. 

We conclude therefore on this proposition that the 
question of negligence, if any, of the defendant and the 
contributory negligence, if any, of plaintiff's decedent 
and the comparison of the two, if shown to exist, were 
for determination by a jury. 

Based upon the evidence which has been adverted to in 
a discussion of the first of the charges of contributory 
negligence as they have been numbered herein and for 
like reasons we conclude that the fourth, fifth, and sixth 
propositions presented questions for determination by a 
jury. : 

The second and third may be considered together. 
They deal with alleged failure on the part of decedent to 
yield the use of the north half of the traveled portion of 
the highway. 

It may reasonably be concluded from the evidence that 
the decedent never crossed to the north of the geographi- 
cal center of the highway. The highway was paved from 
curb to curb. The defendant contends substantially that 
because of usage and condition the center of the traveled 
portion was to the south of the geographical center and 
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that the decedent was driving to the north of this center 
and should and could have turned south slightly and thus 
have avoided the collision. 

The evidence in this connection does not without rea- 
sonable dispute sustain the contention of the defendant. 
A question for consideration and determination by a jury 
was presented. 

The seventh and last specification of contributory 
negligence is substantially that the accident was due to 
the fact that the truck was overloaded. 

There is some evidence that the truck was carrying a 
load in excess of its licensed capacity and that the weight 
of the load and its character has an effect upon the opera- 
tion of a truck. There is none however from which a 
conclusive inference may be drawn that this load more 
than slightly affected operation by the decedent. 

We conclude therefore that the motion for judgment 
notwithstanding the verdict was improperly sustained. 

The question now arises as to whether or not on rever- 
sal the direction shall be to reinstate the verdict and 
judgment, as a finality or whether after reinstatement of 
the verdict and judgment there shall be required a deter- 
mination upon the motion for a new trial. The defendant 
contends in this event that the case must go back for 
ruling on the motion for new trial. The plaintiff makes 
the opposite contention. 

The first contention of plaintiff in this respect is that 
the so-called alternative motion, though it requested a 
new trial only in the event the motion for judgment not- 
withstanding the verdict was denied, must be considered 
as but one motion and that the ruling on the motion for 
judgment notwithstanding the verdict and subsequent 
appeal therefrom brings the entire motion here for 
review. This contention we conclude is without merit. 

This question has not been previously before this court 
but it has been before the United States Supreme Court 
at least once and the United States Circuit Court of 
Appeals on several occasions. In those courts in all cases 
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except one it is made clear that unless the two have an 
identical basis they must be considered as separate 
motions and that the ruling on the motion for judgment 
notwithstanding the verdict leaves undetermined and for 
later determination the motion for new trial. The deci- 
sions were made in interpretation of Rule 50 (b) of the 
Federal Rules of Procedure. This rule is identical with 
our section 25-1315.02, R. R. S. 1943, as follows: ‘When- 
ever a motion for a directed verdict made at the close of 
all the evidence is denied or for any reason is not granted, 
the court is deemed to have submitted the action to the 
jury subject to a later determination of the legal ques- 
tions raised by the motion. Within ten days after the re- 
ception of a verdict, a party who has moved for a directed 
verdict may move to have the verdict and any judgment 
entered thereon set aside and to have judgment entered 
in accordance with his motion for a directed verdict; or 
if a verdict was not returned such party, within ten days 
after the jury has been discharged, may move for judg- 
.ment in accordance with his motion for a directed verdict. 
A motion for a new trial may be joined with this motion, 
or a new trial may be prayed for in the alternative. Ifa 
verdict was returned the court may allow the judgment 
to stand or may reopen the judgment and either order a 
new trial or direct the entry of judgment as if the re- 
quested verdict had been directed. If no verdict was 
returned the court may direct the entry of judgment as if 
the requested verdict had been directed or may order a 
new trial.” 

The cases are: Montgomery Ward & Co. v. Duncan, 
311 U.S. 243, 61S. Ct. 189, 85 L. Ed. 147; Pruitt v. Hard- 
ware Dealers Mut. Fire Ins. Co., 112 F. 2d 140; Pessagno 
v. Euclid Inv: Co., 112 F. 2d 577; Vearn v. Crane, 114 F. 
2d 896; General American Life Ins. Co. v. Central Nat. 
Bank, 136 F. 2d 821; Binder v. Commercial Travelers Mut. 
Acc. Assn., 165 F. 2d 896; Marsh v. Illinois C. R. R. Co., 
175 F. 2d 498. 

The exception is Duncan v. Montgomery Ward & Co., 
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108 F. 2d 848, and this case in this respect was overruled 
in Montgomery Ward & Co. v. Duncan, supra. 

All of these cases make clear the further proposition 
that the two motions, except where they have a single 
basis which, as previously pointed out, is not true in this 
case, are basically different and of necessity a ruling on 
the motion for judgment notwithstanding the verdict 
leaves for later action by the trial court the motion for 
new trial. Referring to Rule 50 (b), supra, the court in 
Montgomery Ward & Co. v. Duncan, supra, said: “Each 
motion, as the rule recognizes, has its own office. The 
motion for judgment cannot be granted unless, as mat- 
' ter of law, the opponent of the movant failed to make 
a case and, therefore, a verdict in movant’s favor should 
have been directed. The motion for a new trial may 
invoke the discretion of the court in so far as it is bot- 
tomed on the claim that the verdict is against the weight 
_ of the evidence, that the damages are excessive, or that, 
for other reasons, the trial was not fair to the party mov- 
ing; and may raise questions of law arising out of alleged 
substantial errors in admission or rejection of evidence 
or instructions to the jury.” 

In Pessagno v. Euclid Inv. Co., supra, it was said: “A 
motion for directed verdict raises only the question 
whether reasonable men might differ on the question of 
negligence. * * * A motion for a new trial, however, may 
raise a myriad of other questions as to which appellant 
has the right to a ruling.” 

In Marsh v. Illinois C. R. R. Co., supra, it was said: “A 
motion for a directed verdict, or for a judgment notwith- 
standing the verdict under Rule of Civil Procedure 50, 
28 U.S. C. A., raises a question of law only: * * *. The 
motion for a new trial is entirely independent of the 
other two motions and is governed by different princi- 
ples, and has a different result.” In the same case it is 
said: “Rule of Civil Procedure 50, while altering the 
procedure in federal courts, did not alter the nature and 
effect of these motions, and each is entitled to be decided 
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according to the principles applicable to it without confus- 
ing them.” 

In Montgomery Ward & Co. v. Duncan, supra, in refer- 
ence to cases such as this one where the motion for judg- 
ment notwithstanding the verdict has been sustained but 
has been reversed on appeal, the court said: “In the 
circumstances here disclosed the uniform practice in the 
state appellate courts has been to remand the case to the 
trial court with leave to pass upon the motion for new 
trial.”” This practice has been approved or followed in all 
of the cases cited herein from the United States Supreme 
Court and the United States Circuit Court of Appeals. 

This is true in Montgomery Ward & Co. v. Duncan, 
supra, even though in the opinion in that case a plan was 
advanced or proposed whereby ruling on the two motions 
at separate times could be avoided and consideration of 
the rulings on the two could be had on a single appeal. 

The proposal as we interpret it is, as applied to cases 
such as this where the motion for judgment notwith- 
standing the verdict is to be sustained by the trial court, 
that the motion for judgment notwithstanding the verdict 
should first be ruled upon and that then the motion for 
new trial should be considered and a tentative ruling 
made upon the motion for new trial which would amount 
to a determination thereon in case of reversal of the 
judgment notwithstanding the verdict on appeal. All 
matters would thus be presented to the appellate court in 
a single proceeding. 

What was advanced or proposed there appears not to 
have been considered a rule of practice. It was made in 
1940. It appears not to have been followed in the later 
cases cited herein from the Circuit Court of Appeals, and 
it does not appear that in any of these cases a party was 
denied the right to have his motion for new trial heard by 
the trial court after consideration of the motion for judg- 
ment notwithstanding the verdict by the Circuit Court of 
Appeals. The opposite appears to have been true. 

We conclude that on remand the defendant has the 
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right to have its motion for new trial ruled upon by the 
district court. 

The judgment notwithstanding the verdict is reversed 
and the cause remanded with directions to reinstate the 
verdict of the jury and judgment thereon and with the 
further direction that the motion of the defendant for a 
new trial be considered and a determination made 


thereon. 
REVERSED AND REMANDED WITH DIRECTIONS. 


JorE KEENAN, APPELLEE, v. CONSUMERS PUBLIC POWER 
DISTRICT ET AL:, APPELLANTS, 
40 N. W. 2d 261 


Filed December 12, 1949. No. 32657. 


1. Workmen’s Compensation. By statute it is required that claims 
for personal injuries under the Workmen’s Compensation Act 
shall be barred unless within one year after the accident the 
parties shall have agreed upon the compensation payable or one 
of the parties shall have filed a petition in the workmen’s com- 
pensation court to determine the question of compensation. 


2. By interpretation and application the limitation is ex- 
tended to one year from the date of acquisition of knowledge of 
the injury where the injury is latent and progressive. 

3. Where an employee suffers an injury, apparently 


slight, but which is progressive in course, the character of which 
is ascertainable only by medical men, and medical men are unable 
to ascertain it up to a certain time, the statute of limitations 
applying to workmen’s compensation actions does not begin to 
run until it is ascertained. 


AppEaL from the district court for Fillmore County: 
STANLEY BARTOS, JUDGE. Affirmed. 


Kirkpatrick & Dougherty, for appellants. 
Keenan & Corbitt, for appellee. 


Heard before Smummons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 
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YEAGER, J. 

This is an action under the Workmen’s Compensation 
Act by Joe Keenan, plaintiff and appellee, against Con- 
sumers Public Power District, a corporation, and United 
States Fidelity & Guaranty Company, the insurance car- 
rier, defendants and appellants, for workmen’s compensa- 
tion claimed to be due on account of an accident and in- 
jury sustained by plaintiff on July 16, 1946, while he was 
employed by the defendant Consumers Public Power Dis- 
trict. The claim is solely and alone for hospital and doc- 
tors’ bills. For convenience the Consumers Public Power 
District will be hereinafter referred to as the company. 

The case was tried first by one judge of the compensa- 
tion court where the judgment was in favor of the de- 
fendants. Appeal was taken to the district court where 
the cause was tried. An award and judgment was ren- 
dered in favor of plaintiff for $512.95 and costs, and an 
attorney’s fee in the amount of $100. Motion for new 
trial was filed which was overruled whereupon the 
defendants appealed to this court. 

Numerous assignments of error are set out but all of 
them do not require separate consideration. Only those 
having pertinence to the determination of the questions 
involved will be mentioned. 

On July 16, 1946, plaintiff was in the employ of the 
company. On that date on behalf of the company he went 
to an oil station referred to in the record as the Baumann 
bulk plant at Grafton, Nebraska, to change an electric’ 
service for a pump. The electric line to the pumps car- 
ries 220 volts. Plaintiff proceeded to cut the line with a 
pair of pliers. In doing so he got a severe electric shock. 
As a result he fell to the ground and for a time was un- 
conscious or partially so. He went to a doctor and there- 
after stayed at home for a few days. He lost no pay 
however on account of time away from work. There- 
after he went to the doctor once or twice. Following the 
accident nervousness developed, he began losing sleep, 
and he lost appetite. This condition grew steadily worse 
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until in January 1947 when he fell and was unconscious 
for a period of time. Following this the doctor who had 
treated him at the time of the accident came to the house. 
He appears to have been under the care of this doctor 
from then on until about September 1947. He had other 
seizures of unconsciousness, the number of which is not 
made certain. Between January and April of 1947 he 
complained to representatives of the company and ex- 
pressed to them his belief that his condition was a result 
of the accident. In April of 1947 the company sent him to 
a Dr. Welch who made an examination. Dr. Welch gave 
no testimony but it appears from the testimony of other 
witnesses given without objection that Dr. Welch re- 
ported that there was no relation between the accident 
and plaintiff’s condition. The doctor who treated him at 
the time of the accident and cared for him thereafter was 
unable to determine whether or not there was a relation 
between the accident and the later condition so he advised 
plaintiff to see another doctor. In September 1947 plain- 
tiff submitted himself to Dr. Stein, a psychiatrist of Lin- 
coln, Nebraska. Dr. Stein took a history which included 
the accident and subsequent events and gave it as his 
opinion that the condition of plaintiff was a result of the 
accident. This opinion is in the evidence adduced by 
plaintiff on the trial of this case. He treated plaintiff who 
readily. responded to the treatment. The treatment ap- 
pears to have been completely successful. 

In their assignments of error the defendants urge that 
the court erred in permitting the plaintiff to change his 
petition in the district court and present an issue there 
different from those tried in the compensation court. The 
substance of the contention is that the petition filed in 
the workmen’s compensation court together with the date 
of filing disclosed the commencement of an action which 
was barred by the appropriate statute of limitation, 
whereas the petition in the district court showed the same 
facts but pleaded other facts which negatived the opera- 
tion of the statute of limitation against the claim. Factu- 
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ally the contention of the defendants in this respect is 
correct. The accident occurred on July 16, 1946, and the 
action was commenced December 20, 1947. The com- 
mencement of the action was more than one year from 
the date of the accident. 

Section 48-137, R. S. 1943, provides: “In case of per- 
sonal injury, all claim for compensation shall be forever 
barred unless, within one year after the accident, the 
parties shall have agreed upon the compensation pay- 
able under this act, or unless, within one year after the 
accident, one of the parties shall have filed a petition as 
provided in section 48-173.” The petition therefore was 
on its face demurrable but the defendant did not demur. 
It raised the question by answer. 

Thus the question became an issue in the workmen’s 
compensation court and the parties presumptively tried 
the question as an issue there. Under law it was a 
determinable issue. 

This court has held that the literal limitation of the 
statute has no application where the injury is latent 
and progressive and the employee is without knowledge 
of the condition. In such case the action may be brought 
within one year from the time knowledge is obtained. 
McGuire v. Phelan-Shirley Co., 111 Neb. 609, 197 N. W. 
615; City of Hastings v. Saunders, 114 Neb. 475, 208 N. 
W. 122; Travelers Ins. Co. v. Ohler, 119 Neb. 121, 227 
N. W. 449; Astuto v. V. Ray Gould Co., 123 Neb. 138, 242 
N. W. 375; Marler v. Grainger Bros., 123 Neb. 517, 243 N. 
W. 622; Flesch v. Phillips Petroleum Co., 124 Neb. 1, 
244 N. W. 925; Lind v. Nebraska National Guard, 144 
Neb. 122, 12 N. W. 2d 652, 150 A. L. R. 1449; Dryden v. 
Omaha Steel Works, 148 Neb. 1, 26 N. W. 2d 293. 

Though the petition in the district court negatived the 
running of the statute, which was not true of the petition 
in the workmen’s compensation court, it may not be said 
that it presented a new issue. The pleadings were 
different but the issues presented by the parties for 
determination were the same. 
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By two of the assignments of error the defendants com- 
plain that the court erred in finding that the plaintiff sus- 
tained a latent and progressive condition such as would 
toll the statute of limitations. Another in substance is 
that the court erred in finding that plaintiff did not know 
that his condition was due to and caused by the electric 
shock more than one year prior to the date of the com- 
mencement of the action. The determination upon the 
first two assignments depends upon the conclusion with 
regard to the last, therefore the three will be treated as 
a single proposition. 

On the record made it must be said that the condition 
of plaintiff was caused by the accident. The evidence 
of the plaintiff fully sustains this viewpoint and it is 
not contravened by any other evidence in the record. 
The fact is that the defendants adduced no evidence 
whatever on any proposition except certain testimony of 
plaintiff given at the trial in the workmen’s compensa- 
tion court and this testimony did not relate to the cause 
of plaintiff’s condition. 

As indicated by cases already cited herein if the injury 
was latent and progressive and was unknown to plaintiff 
until within one year prior to the commencement of the 
action the contention of these three assignments may 
not be sustained. 

The evidence is conclusive on the proposition that it 
was progressive. It progressed from nervousness, sleep- 
lessness, and less of appetite to seizures of unconscious- 
ness. That it was latent is almost equally conclusive. 
The attending physician makes abundantly clear by his 
testimony that he was unable to ascertain whether or not 
the condition was a result of the accident. A doctor of 
the defendants made an examination and reported that it 
was not. It was not until September 1947, after examina- 
tion and treatment by Dr. Stein, that it was ascertained 
that the accident was the cause of the condition. If over 
this period of time two doctors were unable to discover 
a relationship between the accident and injury and it was 
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not until plaintiff placed himself in charge of a psychia- 
trist that the discovery was made, it appears reasonable 
to say that the injury was latent. 

It appears that for more than a year before the com- 
mencement of the action the plaintiff had a belief and 
insisted that the condition was a result of the accident but 
until September 1947 he obtained nothing in confirmation 
of his, a layman’s, belief. 

The defendants contend that this belief arises to the 
dignity of knowledge more than one year before the 
action was commenced. We do not so construe it. It’ 
cannot reasonably be said that a patient’s belief with 
reference to his ailment partakes of the nature of knowl- 
edge when trained medical men are unable to confirm 
his belief. 

In Astuto v. V. Ray Gould Co., supra, the following 
statement pertinent here was made: “If an employee 
suffers an injury, which appears to be slight, but which 
is progressive in its course, and which several physicians 
were unable to correctly diagnose, his failure to file 
claim, or bring suit within the time limited by law, will 
not defeat his right to recovery, if he gave notice and 
commenced action within the statutory period after he 
had knowledge that compensable disability resulted from 
the original accident.” 

In Flesch v. Phillips Petroleum Co., supra, it was said: 
“It would be exacting too much of an ordinary laborer 
and layman to charge him with knowledge of an obscure 
scientific fact about which experts disagree and require 
him to give at his peril a notice based on that hypothesis. 
Such was not the import or purpose of the legislative 
act.” 

It is concluded therefore that the district court did not 
err in the findings referred to by the three mentioned 
assignments of error. 

Next the defendants contend in substance that plaintiff 
gave testimony in the workmen’s compensation court 
which was in conflict with testimony given in the district 
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court and that because thereof he was estopped to have 
the district court consider his evidence in the particular 
respect considered on the trial. The complaint relates 
to claimed conflicting testimony relating to the question 
of knowledge on the part of the plaintiff of his true condi- 
tion and the time with reference to the date of com- 
mencement of action when he came into or had knowl- 
edge of the cause of his condition. 

If the evidence may be considered as conflicting with 
evidence given at the trial, it must be considered as 
immaterial on the point raised by the assignment since it 
relates to knowledge or claim on the part of plaintiff on 
April 15, 1947, a date well within a year prior to the 
date of the commencement of the action. 

The evidence in addition does not appear to be in 
conflict with that given on the trial. On the trial plaintiff 
testified that he claimed and insisted that his condition 
was due to the accident. The testimony in this respect 
given in the workmen’s compensation court fairly inter- 
preted is an assertion that he, on April 15, 1947, claimed 
that his condition was due to the electric shock. The 
testimony involved is contained in a single question and 
answer as follows: “‘And you knew at that time and 
claimed at that time, did you not, that the condition 
about which you complained is due to or claimed to be 
due to and caused by the electric shock you received?’ 
* * * “Yes.”’” The answer given by plaintiff, when the 
question is stripped of its complexity and viewed in the 
light of its true import, is nothing more than a reiteration 
of his position with regard to the accident and his condi- 
tion, that is, his claim that his condition was a result of 
the accident. 

The remaining assignments of error do not require 
separate consideration. 

The judgment of the district court is affirmed and an 
attorney’s fee is allowed in the amount of $150. 

AFFIRMED. 
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Roy F. DowpiNG ET AL., APPELLEES, v. WILLIAM T. 
DOWDING ET AL., APPELLANTS, IMPLEADED WITH 


Frep DowniING, APPELLEE. 
40 N. W. 2d 245 


Filed December 12, 1949. No. 32661. 


1. Witnesses. Section 25-1202, R. R. S. 1948, prohibits persons 
having a direct legal interest in the result of any civil action or 
proceeding from testifying to any transaction or conversation 
had between the deceased person and the witness, when the ad- 
verse party is the representative of a deceased person, and their 
interest is adverse to that of the representative who makes 
appropriate objection and does not waive the prohibition. 

2. Deeds. Whether or not a deed was delivered ordinarily depends 
upon the intention of the grantor, determinable from the facts 
and circumstances of each particular case. 

No particular acts or words are necessary to constitute 
delivery of a deed, but anything done by the grantor, whether by 
words or acts or both combined, from which it is apparent that 
delivery was intended, and that the instrument thereby without 
reservation passed beyond the dominion, control, and authority 
of the grantor, is sufficient. 

The possession of a deed or other instrument of con- 
veyance by a grantee raises a presumption that the instrument 
was properly delivered and the burden of proof is upon him who 
disputes it to overcome the presumption. 

5. Equity: Reformation of Instruments. A purely voluntary con- 
veyance may not be reformed in equity at the suit of the gran- 
tee against the grantor during his lifetime without his consent. 

However, the principles precluding reformation 
of a voluntary conveyance at the suit of the grantee against the 
grantor during his lifetime do not ordinarily as a matter of law 
apply in favor of the grantor’s heirs at law after his death, 
because when the reason for a rule ceases to exist, so should the 
rule itself. 


Each such case must be governed by its own 
facts and circumstances. If there is equity in plaintiff’s case as 
against the rights asserted by defendants, a reformation should 
be decreed to rectify a conveyance which is clearly and satis- 
factorily proved to have by mistake failed to carry out the 
grantor’s intention, but if plaintiff’s case is otherwise lacking in 
the elements that go to move the conscience of a court of equity, 
relief should be denied. 
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AppeAL from the district court for Otoe County: 
THomas E. Dunzar, JupcE. Affirmed. 


Spencer & Neumeister, for appellants. 


Lloyd E. Peterson and Betty Peterson Sharp, for 
appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiffs, grantees in a warranty deed executed and 
delivered to them by grantor in his lifetime, brought 
this action against defendants, sole heirs at law of 
grantor, deceased, to reform description of the property 
erroneously described therein by error or mistake of the 
scrivener. Plaintiffs were nephews, and defendants were 
brothers of grantor. Defendant Fred Albert Dowding, 
father of plaintiffs, entered a voluntary appearance, and 
thereafter defaulted. Defendants William T. Dowding 
. and John Dowding, Sr., in an answer traversed by plain- 
tiffs, denied delivery of the instrument, denied that there 
was any consideration therefor, and alleged that as a vol- 
untary conveyance it was not subject to reformation. 

After hearing upon the merits, the trial court entered 
its decree finding generally for plaintiffs, ordering ref- 
ormation of the instrument, and quieting title to the 
property thus described in plaintiffs, as prayed by them. 
Motion for new trial, filed by defendants William T. 
Dowding and John Dowding, Sr., was overruled, and 
they appealed, assigning that the trial court erred: (1) 
In the admission of evidence over appropriate objections; 
and (2) that the judgment was contrary to law and not 
sustained by the evidence. We conclude that the assign- 
ments should not be sustained. 

With reference to the first assignment, plaintiffs 
called defendant Fred Albert Dowding as a witness, 
whereupon the other defendants objected to the admis- 
sion of that portion of his testimony relating to relevant 
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transactions or conversations with deceased during his 
‘lifetime as in violation of section 25- 1202, R. R. S. 1948. 
The objections were overruled. 

Section 25-1202, R. R. S. 1943, provides: “No person 
having a direct legal interest in the result of any civil 
action or proceeding, when the adverse party is the 
representative of a deceased person, shall be permitted 
to testify to any transaction or conversation had between 
the deceased person and the witness, * * *.” Exceptions 
appearing thereafter are unimportant here. 

At the outset it should be observed that under the 
issues presented, plaintiffs prayed for the same relief 
against all three defendants, who were concededly 
adverse parties and representatives of deceased. If 
- plaintiffs were awarded a judgment, the result of the 
action would of necessity be operative alike upon all 
defendants to deprive them and each of them of all 
interest in the property as heirs at law. Likewise, if 
defendants were awarded a decree, plaintiffs would of 
necessity receive nothing, and defendants would each 
respectively, as heirs at law, have an equal one-third 
interest in the property. Their direct legal interest in 
the result of the action, meaning the judgment, it will 
be then noted, was coincidental, and not adverse to the 
representatives of deceased. In other words, defendant 
Fred Albert Dowding did have a direct legal interest in 
the result of the action, but it was identical with all 
other codefendants who objected to his testimony. Thus 
his interest would not disqualify him as a witness under 
the statute. 

As construed by this court, section 25-1202, R. R. S. 
1943, prohibits persons having a direct legal interest in 
the result of any civil action or proceeding from testify- 
ing to any transaction or conversation had between the 
deceased person and the witness when the adverse party 
is the representative of a deceased person and their inter- 
est is adverse to that of the representative who makes 
appropriate objection and does not waive the prohibition. 
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In Parker v. Wells, 68 Neb. 647, 94 N. W. 717, this 
court said: “The object of this section was to prevent a 
party testifying against the representatives of a deceased 
person, where the interest of such party in the result of 
the action is of such a character as to hold out a tempta- 
tion to perjury to such an extent as to run counter to the 
policy of the law.” 

In Hageman v. Estate of Powell, 76 Neb. 514, 107 N. W. 
749, following Parker v. Wells, supra, and quoting from 
Wylie v. Charlton, 43 Neb. 840, 62 N. W. 220, it was said: 
“Having in view the common law as to competency, and 
the mischief which this statute sought to prevent, it 
should be construed as if it read that no person having 
a direct legal interest in the result of an action shall be 
permitted to testify, when the party interested adversely 
to the witness’ interest is the representative of a deceased 
person.” 

Thereafter, in Anderson v. Estate of Akins, 99 Neb. 
630, 157 N. W. 334, this court held: ‘A witness who has 
a direct legal interest in the result of the litigation is not 
incompetent under section 335 (329) of the Code, if such 
interest is not adverse to the representative of the de- 
ceased.” See, also, Craig v. Seebecker, 135 Neb. 221, 
280 N. W. 913; Nelson v. Nelson, 133 Neb. 458, 275 N. W. 
829; Geise v. Yarter, 112 Neb. 44, 198 N. W. 359. 

The mere fact that the witness also held a deed simi- 
larly executed and delivered by grantor to other property 
not involved in this litigation or directly affected by the 
result, and that he was father of plaintiffs, did not dis- 
qualify him as a witness or bar admission of his testi- 
mony, but could only have affected its credibility. In 
re Estate of Jelinek, 146 Neb. 452, 20 N. W. 2d 325; Craig 
v. Seebecker, supra; Rogers v. Casady, 134 Neb. 227, 278 
N. W. 267; Oft v. Ohrt, 128 Neb. 848, 260 N. W. 571; 
Sorensen v. Sorensen, 56 Neb. 729, 77 N. W. 68. 

In the light of the foregoing, it becomes unnecessary 
to discuss the question of whether or not disclaimer or 
specific exceptions in the statute qualified the witness. 
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Whether or not there was a delivery of the deed, and 
if so, whether or not it was subject to reformation, 
depends primarily upon legal principles applicable to 
evidence, about which there was no dispute. 

The record discloses that the grantor lived all of his 
life in or near Palmyra. He never was married. His 
death occurred on April 19, 1948, at age 67. His three 
brothers, defendants, survived him as heirs at law. 
Defendant Fred Albert Dowding had two sons, plaintiffs, 
who from childhood had a friendly, close personal asso- 
ciation and family relationship with their uncle, the 
grantor, in their respective homes and business affairs. 
Grantor originally lived on the farm involved for many 
years with his mother, grandmother of plaintiffs. Roy 
F. Dowding, one of the plaintiffs, lived with them while 
he went to school for sometime after he became five 
years of age. 

Roy F. Dowding married in 1934, and in the same year, 
although still living in town, started farming the property 
involved for his uncle, the grantor, on an equal crop 
sharing plan, which continued until 1942, when the 
grandmother died. In April of that year, grantor moved 
to town and Roy moved out on the farm and operated 
the same on an equal crop and livestock sharing plan 
until grantor’s death. During that period, grantor went 
out to the farm almost daily, and assisted in its operation, 
at which times he had noon and evening meals with the 
nephew, his wife, and family. Roy furnished the grocer- 
ies at his own expense. He also furnished transportation 
and meals upon numerous business and pleasure trips 
during each year to and from Omaha, Lincoln, and 
elsewhere. 

Plaintiff Harold A. Dowding, the other nephew, mar- 
ried in 1938, and started farming some three miles from 
the farm involved. Thereafter he assisted Roy and 
grantor with farm work, as they did him, when extra 
help was needed. Harold also furnished grantor trans- 
portation and expenses to and from Lincoln and sur- 
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rounding towns upon numerous occasions each year. 

Grantor usually spent Sundays with his brother Fred 
or his nephews, the plaintiffs. Occasionally, but not 
often, he visited with other members of the family. 
However, they seldom visited him. During his last illness 
from October to April, his brother William and his two 
sons visited grantor in the hospital upon a few occasions, 
while the other defendant, John Sr., did not visit him at 
all. 

At this point we call attention to the fact that while 
then at the hospital grantor told one of William’s sons: 
““My personal property and my real estate,’ * * * ‘I can’t 
do with it what I want to do with it.’” Also, when the 
other son of William made inquiry of grantor with regard 
to what he had done with his estate, he replied: “ ‘Fred’s 
had it fixed out’.” That evidence was adduced by 
defendants. . 

On July 8, 1947, as requested by grantor, the brother 
Fred and his wife went to grantor’s home early in the 
morning. He was not feeling well, and as requested, 
they took him to a physician in Elmwood. They then 
returned to Palmyra, where, at the request of grantor, 
Fred called the cashier of the First National Bank at 
Unadilla and asked him to come to grantor’s home. 
Grantor was a regular customer of that bank, where he 
had a bank account and a safe deposit box. The banker 
arrived between 10 and 1l a.m. There grantor, in the 
presence of Fred and his wife, informed the banker that 
he wanted to transfer his property, and asked the banker 
to make out deeds for all his real property, and draw a 
will. The banker inquired of him what property he 
wanted to transfer, and asked if he had any old deeds or 
anything of that sort from which he could get correct 
descriptions of the property to be transferred. Four 
1946 real estate tax receipts, containing correct descrip- 
tions of all the real property then owned by grantor, 
were produced. Thereupon, at direction of grantor, the 
banker made a written memorandum on each receipt, 


Vou. 152] SEPTEMBER TERM, 1949 67 
Dowding v. Dowding 


respectively designating the names of the parties to 
whom he wanted the property deeded. On the tax re- 
ceipt describing the southeast quarter of Section 24, 
Township 9, Range 9, 160 acres in Otoe County, property 
involved herein, the banker thus designated plaintiffs as 
the parties to whom grantor wanted the property deeded. 
' Not having any deed forms with him, the banker re- 
turned to Unadilla and drew four separate deeds, pur- 
portedly pursuant to the memorandum and descriptions 
on the respective tax receipts. One of them was the 
warranty deed here involved. It designated George 
Henry Dowding, single, as grantor, and plaintiffs as 
grantees, and recited a consideration of “One Dollar, love 
and affection.” The scrivener then returned to grantor’s 
home where grantor, after holding the deed in his hand 
and looking it over, signed it as well as the other three 
deeds not involved herein, in the presence of the 
scrivener, who signed as a witness, and took grantor’s 
acknowledgment. 

Following execution of the deeds, the banker drew a 
will for grantor, disposing only of his personal property, 
which will was then and there duly executed by him. 
Such will was regularly admitted to probate without 
contest after testator’s death. 

At the same time and place grantor, at his own request 
and direction, signed a bank record card, making his 
bank account joint with his brother Fred, with right of 
survivorship. He also signed an order giving Fred 
access to his safe deposit box, and making it joint with 
right of survivorship. In that connection, after July 8, 
1947, grantor did not draw on his bank account. Also, 
on that date, grantor gave Fred his key to the safe deposit 
box, which was thereafter continuously and exclusively 
in his possession and custody, and thereafter grantor 
never entered the box again. No one in the bank had 
keys to the box. 

After the deeds and will were executed, they were 
given by the banker to grantor, who handed them to his 
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brother Fred, saying: “ “Take them, and put them away 
and keep them.’”’ The banker, while still there, received 
them from Fred in an envelope and took them back to 
Unadilla, where they were placed in the bank vault. 

When the foregoing business transactions were com- 
pleted, grantor went to a hospital in Lincoln where he 
remained until the first part of August 1947. During 
that month, after returning from the hospital, grantor 
gave Fred various other documents evidencing convey- 
ance of the real estate involved, including the deed by 
which grantor originally acquired title to the property, 
and the original abstract of title thereto. Fred placed 
those instruments in the safe deposit box at Unadilla, 
where also, a day or two after July 8, 1947, he had placed | 
the deeds and will drawn by the banker. 

Between August and October, when he entered the 
hospital a second time, grantor went out to the farm 
involved from time to time, collected a portion of his 
share of the rents, and arranged to have some soil con- 
servation work done, which was started in December 
1947 and was almost but not entirely completed at the 
time of his death. Following grantor’s death, Fred, in 
the presence of plaintiffs, who had never previously seen 
the deed but had known of its existence ever since two 
or three days after its execution and delivery, removed 
same from the safe deposit box and filed it of record. 

After the deed involved was so recorded, the banker 
saw it, and upon comparison with the tax receipt from 
which it was drawn, noticed a discrepancy in the descrip- 
tion. He had, contrary to grantor’s express direction 
and intention, mistakenly and erroneously described the 
property in the deed as the southwest quarter of Section 
24, Township 9, Range 9, whereas it should have been 
described as the southeast quarter of such section. None 
of the parties had ever noticed the error of description 
until they saw it in the newspaper after the deed was 
recorded. The fact was that grantor owned the southeast 
quarter but never owned the southwest quarter, which 
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belonged to defendant William T. Dowding, who testified 
that he was only concerned about its clouding of the title 
to his own property, and that otherwise the deed would 
not have concerned or made much difference to him. 

Whether or not a deed was delivered ordinarily 
depends upon the intention of the grantor, determinable 
from the facts and circumstances of each particular case. 
No particular acts or words are necessary to constitute 
delivery of a deed, but anything done by the grantor, 
whether by words or acts or both combined, from which 
it is apparent that delivery was intended and that the 
instrument thereby without reservation passed beyond 
the dominion, control, and authority of the grantor, is 
sufficient. Black v. Romig, 151 Neb. 61, 36 N. W. 2d 772; 
Colbert v. Miller, 149 Neb. 749, 32 N. W. 2d 500; Kula v. 
Kula, 149 Neb. 347, 31 N. W. 2d 96; Keliner v. Whaley, 
148 Neb. 259, 27 N. W. 2d 183; Newell v. Pierce, 131 Neb. 
844, 270 N. W. 469. 

In Sampson v. Sissel, 151 Neb. 521, 38 N. W. 2d 341, 
following Kellner v. Whaley, supra, this court held: 
“The possession of a deed or other instrument of convey- 
ance by a grantee raises a presumption that the instru- 
ment was properly delivered and the burden of proof is 
upon him who disputes it to overcome the presumption.” 

In the light of the foregoing discussion, we conclude 
that there was a delivery of the deed involved. 

In the light of grantor’s intent, clearly manifested by 
both acts and words combined, the mere fact that 
grantor went out to the farm from time to time after’ 
execution and delivery of the deed, thereafter collected 
a portion of his share of the rents, and had some soil 
conservation work done, would not warrant a finding that 
there was no delivery. Kellner v. Whaley, supra; Col- 
bert v. Miller, supra. 

Flannery v. Flannery, 99 Neb. 557, 156 N. W. 1065, 
and Owens v. Reed, 141 Neb. 796, 4 N. W. 2d 914, relied 
upon by defendants, are distinguishable upon the facts. 
As disclosed by those opinions, there was no competent 
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evidence of either acts or words from which it could have 
been concluded that there was even a manual delivery 
of the deed much less an intention of the grantor to 
presently divest himself of title to the property. 

We turn then to the question of whether or not the 
deed was subject to reformation. In that connection, the 
power of equity to reform instruments and correct mis- 
takes therein in proper cases, is-conceded. Without 
dispute, in the case at bar there was a mistake or error of 
description made by the scrivener, which did not conform 
to grantor’s express direction and intention. In the light 
of undisputed evidence, we may assume, for the purpose 
of argument, that the deed involved was a voluntary 
conveyance, an executed gift inter vivos, but neverthe- 
less conclude that it was subject to reformation. The 
rights of subsequent creditors and purchasers for value 
were not involved, and there was no claim of fraud or 
undue influence by the grantees. 

Courts generally agree that a purely voluntary con- 
veyance may not be reformed in equity at the suit of the 
grantee against the grantor during his lifetime without 
his consent. On the other hand, courts are not in agree- 
ment upon the question of whether or not such a con- 
veyance is subject to reformation against the heirs at 
law of the grantor after his death. 

' Some courts take the view that as a matter of law the 
grantee’s right to reformation is no greater against the 
heirs at law of the grantor than it would have been as 
against the grantor in his lifetime. Other courts, how- 
ever, take the view that the principles precluding ref- 
ormation of a voluntary conveyance at the suit of the 
grantee against the grantor during his lifetime do not 
ordinarily, as a matter of law, apply in favor of the 
grantor’s heirs at law after his death, because when the 
reason for a rule ceases to exist, so should the rule itself. 
We adopt the latter view as not only entirely logical, but 
in the furtherance of justice, for which equity courts 
exist. 
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As said in M’Mechan v. Warburton, 1 Ir. R. (1896) 
435: “It was contended by the defendant Warburton 
that, as this was a voluntary deed, this court cannot inter- 
fere to rectify it in favour of volunteers. The elementary 
principle of this Court, that it will not interfere to enforce 
specific performance of an incomplete voluntary agree- 
ment, or to rectify an erroneous voluntary disposition of 
property in favour of a volunteer, is subject to this 
exception, that after the death of the donor it will inter- 
fere to rectify a disposition which is clearly proved to 
have, through mistake, failed to carry out the proved 
intention. The principle is, I think, more correctly stated 
by confining it to this, that the Court will not rectify a 
voluntary disposition against the donor. That it will do 
so in favour of a donor is shown by the case of Lacker- 
steen v. Lackersteen, 30 L. J. Ch. (N. S.) 5, where a 
voluntary settlement was rectified by Wood, V.-C., at 
the instance of the settlor. This explains the view taken 
by Romilly, M. R., in Lister v. Hodgson, L. R. 4 Eq. 34, 
where he stated the exception I have mentioned in case 
of a deceased donor, that upon clear proof of the intention 
of the donor, which, by a mistake, was not correctly car- 
ried out by the instrument of gift according to such inten- 
tion, this Court will interfere to correct the mistake, and 
thus act in favour of the intention. If the donor were 
living it would have, of course, been competent for him 
to consent to such rectification, or to dissent from it. If 
the latter, it could not be reformed against his will, for a 
volunteer must take the gift as he finds it; but after his 
death, and in absence of proof of any change of intention, 
it cannot be assumed that he would have dissented, and 
it might even be presumed that he would not dissent.” 
See, also, O’Connor v. McCabe, 42 S. D. 506, 176 N. W. 
43; Spencer v. Spencer, 115 Miss. 71, 75 So. 770. 

Likewise, in Laundreville v. Mero, 86 Mont. 43, 281 P. 
749, 69 A. L. R. 416, it was said: “The supreme court 
of South Carolina refused to adhere to the doctrine that 
a voluntary conveyance may not be reformed as against 
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the heirs of the grantor, in the case of Lawrence v. Clark, 
115 S. C. 67, 104 S. E. 330, 334. In that case Mr. Justice 
Fraser, speaking for the court, said: ‘We know there are 
decisions in other jurisdictions that hold that a voluntary 
deed cannot be reformed at the demand of the grantee 
over the objection of the grantor, and that the right of 
the grantor extends to his heirs at law. The authorities 
are not binding, and we will not follow them, because the 
reason of the rule does not extend to the heirs at law. 
The agreement, being without consideration, could not be 
enforced against the grantor. It was purely a matter of 
grace on his part. The grantee paid nothing, and it came 
with bad grace from him to attempt to force a mere 
courtesy. The grantor was under no obligation to give 
what is contained in his deed, and he cannot be required 
to alter the terms of the gift. The heir at law has given 
nothing. It never was his. The grantee does not even 
owe him thanks. When a court orders the reformation of 
a deed, the reformed deed necessarily speaks as of the 
date of its original execution. Equity says that the 
reformed deed is to be considered as the true deed, sub- 
ject, of course, to the rights of subsequent creditors and 
purchasers for value, who may have been misled to their 
injury. When that is done, the heir at law has nothing 
to relinquish, and never had. No injustice is done to the 
heir at law.’ 

“That relief by reformation is proper as against the 
heirs of the donor is also implied in the decision in the 
case of Gibson v. Johnson, 148 Ark. 569, 230 S. W. 578. 

“ “When the reason of a rule ceases, so should the rule 
itself.’ (Sec. 8739, Rev. Codes 1921.) 

“The reason for the rule preventing a court of equity 
from reforming voluntary conveyances as against the 
grantor does not extend to the heirs, and we decline to 
extend the rule in their favor. Each case must be 
governed by its own facts and circumstances. If there is 
equity in plaintiff's case as against the rights asserted by 
the defendants, a reformation should be decreed. If 
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plaintiffs case is lacking in the elements that go to move 
the conscience of a court of equity, relief should be denied 
on that ground, but not for want of jurisdiction in the 
court because of the voluntary character of the 
conveyance. 

“Here the conveyance was fully executed; the plain- 
tiff retained possession of the property and made some 
improvements thereon; the defendants have in no way 
been injured; according to the record they have received 
everything that the father intended they should have; 
no rights of innocent third parties have intervened. 
Under the record here presented, the father would 
doubtless have desired to make the correction sought by 
this action, had he learned of the mistake in his lifetime. 
Under the facts of this case, a court of equity should in 
furtherance of justice grant relief by reformation.” See, 
also, Mason v. Moulden, 58 Ind. 1. 

The statements aforesaid reflect the proper rule, and 
the basis for its application in this jurisdiction. The last 
paragraph heretofore quoted could as well be para- 
phrased to fit the case at bar, except with relation to 
improvements, which, as shown by the record, were 
evidently placed on the property by the grantor for the 
grantees, and the deed was doubtless given to compensate 
plaintiffs for their continued loyalty and assistance. 

Under the undisputed facts and circumstances pre- 
sented here, a court of equity should, in furtherance of 
justice, grant relief by reformation as prayed by plain- 
tiffs. The trial court was right, and for the reasons 
heretofore stated, we conclude that the judgment should 
be and hereby is affirmed. 

AFFIRMED. 
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LYLE Kuso, APPELLANT, v. DONALD FISH, APPELLEE. 
40 N. W. 2d 270 


Filed December 22, 1949. No. 32660. 


1. Automobiles: Highways. A vehicle entering a public highway 
from a private road must yield the right-of-way to vehicles 
approaching on the highway. 

A vehicle traveling on a highway at a reason- 

able, and lawful rate of speed is not required to slow down or 

stop upon the appearance of a vehicle about to enter the high- 
way from a private road until it reasonably appears that its 
driver is not going to yield the right-of-way. 

Where the evidence shows without dispute that 
the proximate cause of a collision is the failure of the driver of 
a vehicle entering a highway from a private road to look for 
approaching vehicles, the failure to look constitutes such negli- 
gence as will bar a recovery as a matter of law. 

4. Negligence. A person who is himself negligent may not recover 
under the doctrine of the last clear chance where his negligence 
is active and continuing to the very time of the accident. 


APPEAL from the district court for Sheridan County: 
Earu L. Meyer, Jupce. Affirmed. 


Charles A. Fisher, for appellant. 
Edwin D. Crites and Albert W. Crites, for appellee. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 

This is an action for aaraaees growing out of a col- 
lision between a truck belonging to the defendant and 
a farm tractor belonging to the plaintiff. At the conclu- 
sion of plaintiff’s evidence the trial court directed a 
verdict for the defendant and the plaintiff appeals. 

Plaintiff was the owner of a 1930 model Case tractor 
which was approximately seven feet in length and 
seven feet in width at its widest point, the widest point 
being the distance between the two rear wheels. It was 
equipped with rubber tires and was being used in gen- 
eral farming operations. On April 15, 1946, the trac- 
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tor was being operated by one Reeves, an employee of 
plaintiff, in plowing a field along the highway on which 
the collision occurred. About noon, Reeves left the 
field with the tractor, entered the highway from a pri- 
vate drive, and was struck by defendant’s truck. The 
evidence shows that Reeves opened the gate in the fence 
along the highway, drove the tractor through the gate, 
closed the gate, and drove onto the highway. Reeves 
testifies that after he closed the gate he looked to the 
south, saw no vehicle approaching, got on the tractor, 
and drove onto the highway without again looking. 

The evidence shows that the road was a county high- 
way. It was graded up so that it had an ordinary trav- 
eling surface of 24 feet. Along the east edge of the 
graded portion of the road, however, was a windrow 
of gravel occupying about five feet of the road. This 
left the portion of the highway which could be used for 
travel with a width of 19 feet. 

Reeves drove the tractor onto the road and turned to 
the south. Just as he was completing the turn and 
straightening out the tractor to proceed south, the trac- 
tor was struck on its right rear wheel by the box on 
defendant’s truck, causing the damage of which plaintiff 
complains. Reeves says he did not see the truck until 
just before the collision and that he did not have time 
to open the throttle or throw the clutch out of gear 
before the accident happened. Reeves was unable to 
estimate the speed of the truck except that it was going 
“pretty fast.” 

Reeves testifies that he could see more than 400 feet 
up the incline in the direction from which the truck was 
coming. A disinterested witness testifies for plaintiff 
that by actual measurement one could see in excess of 
435 feet. Reeves says the tractor was in second gear 
and moved at about three miles an hour. After the 
accident the right rear wheel of the truck was four feet 
from the west edge of the traveled part of the highway. 
The left wheel was consequently 11 feet from the west 
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edge of the highway and eight feet from the windrow 
of gravel along the east portion of the road. It is clear 
that the left rear wheel of the tractor had been farther 
to the east in making the arc in turning south. The 
evidence does not show how far it had gone to the east. 
The truck turned to the left just before the collision, 
struck the right rear wheel of the tractor, and entered 
the ditch along the west side of the road. A heavy oil 
spot marked the position of the tractor after the colli- 
sion, it being located from 20 to 25 feet south of the 
private road and seven or eight feet from the west edge 
of the graded surface of the road. The evidence also 
shows that when the truck struck the right rear wheel 
of the tractor it threw the front of the tractor to the 
west into the side of defendant’s truck. There is no 
evidence in the record as to the speed of defendant’s 
truck as it approached the scene of the collision. 

The applicable rule of the road is contained in section 
39-752, R. S. 1943, which provides in part: “The driver 
- of a vehicle entering a public highway from a private 
road or drive shall yield the right of way to all vehicles 
approaching on such public highway.” 

This court has held that a driver of a vehicle on a 
public highway who is traveling at a reasonable rate of 
speed has the right-of-way over vehicles entering the 
highway from a private road. Such driver is not re- 
quired to slow down or stop upon the appearance of such 
other vehicle until it reasonably appears that its driver 
is not going to yield the right-of-way. Klaus v. Soloman 
Valley Stage Lines Co., 130 Neb. 325, 264 N. W. 747. 

The evidence offered by the plaintiff in this case shows 
that after Reeves drove through the gate he closed it 
and, before mounting the tractor, he looked for ap- 
proaching cars and saw none. He thereupon drove the 
tractor into the traveled portion of the highway without 
again looking. He admits that he could have seen a 
vehicle approaching from the south for 400 feet. The 
record shows, however, that by actual measurement he 
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could see a vehicle approaching from the south for more 
than 435 feet. Reeves testifies positively that he never 
saw the truck until the instant before it struck his trac- 
tor. He testifies that he would not have driven the 
tractor onto the road if he had seen:the truck “because 
I looked before I got on the tractor, but by the time I 
got on and started up he was coming over the hill, down 
the hill.” This statement confirms the other evidence 
adduced that the truck must have been within Reeves’ 
range of vision when the tractor was driven onto the 
highway. Reeves says that the accident happened im- 
mediately after he started on the highway. He admits 
he did not look when he entered the highway. If he 
had looked he would have seen the truck approaching. 
His own estimate of the situation is in accord with this 
statement. It is clear that the proximate cause of the 
accident was the negligence of Reeves in failing to look 
before entering the traveled portion of the highway. 
Bergendahl v. Rabeler, 133 Neb. 699, 276 N. W. 673. His 
negligence bars a recovery in this action and the trial 
court was right in so concluding. 

Plaintiff urges that even if Reeves was negligent in 
entering the highway as he did, the doctrine of the 
last clear chance applies. This contention must fail 
for two reasons. First, no such issue was raised by 
the pleadings and, second, the negligence of Reeves was 
continuous and active to the very time of the accident. 
Whitehouse v. Thompson, 150 Neb. 370, 34 N. W. 2d 385; 
Trumbley v. Moore, 151 Neb. 780, 39 N. W. 2d 613. 

AFFIRMED. 


GEORGE ABBAS, APPELLANT, v. D. M. DEMONT ET AL., 
APPELLEES. 
40 N. W. 2d 265 


Filed December 22, 1949. No. 82676. 


1. Ejectment. Ejectment may be maintained by a vendor of real 
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property against his vendee in possession under an executory 
contract of sale where the vendee is in default and the contract 
of sale provides that time is of the essence and that a forfeiture 
may be declared in case of default. 

2. Vendor and Purchaser. Where there are conditions in a contract 
for the sale of real estate, making time the essence of the 
contract and providing for a forfeiture in case of default, the 
acceptance of part payment on the contract is a waiver of the 
conditions as to all defaults then existing. 

8. Ejectment. Under the law of this state an equitable defense 
may be pleaded in answer to an action in ejectment. 

4. Vendor and Purchaser. Where a vendee is in default under a 
contract of sale of real estate, making time the essence and 
providing for a forfeiture in case of default, and there has been 
no waiver of the provisions of the agreement or a defense 
thereto established, the contract will be enforced as made. 


AppEAL from the district court for Sarpy County: 
Tuomas E. DunsBarR, JUDGE. Reversed and remanded. 


Collins & Collins, and W. R. Patrick, for appellant. 
Winters & Winters, and Guy E. Tate, for appellees. 


Heard before Stmmons, C. J., CarTER, MrEssMmorE, 
YEAGER, CHAPPELL, WENKE, and Bos.taucu, JJ. 


CarRTER, J. 

The plaintiff instituted this action in ejectment to 
recover possession of approximately four acres of land, 
more particularly described in the petition. Issues were 
joined, a jury was waived, and a trial had to the court. 
The trial court entered a judgment finding that plaintiff 
was entitled to the immediate possession of the real estate 
unless defendants pay $8,011.74 into court for the benefit 
of plaintiff within 60 days. Plaintiff appeals. 

The evidence shows that on April 1, 1946, one Bavinger 
entered into a written contract whereby Bavinger agreed 
to sell the real estate in question to the defendants for 
the sum of $8,950. The contract provided for the pay- 
ment of $1,000 in cash and for further payments of $100 
each month, commencing on May 1, 1946, until the 
amount due under the contract was fully paid. By a 
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supplemental agreement attached to the original contract 
it was agreed that defendants would pay an additional 
$500 within 60 days from the date of the contract in 
reduction of the principal sum due under the agreement. 

On May 15, 1947, Bavinger assigned the contract of sale 
to the plaintiff Abbas. At that time, in addition to the 
down payment of $1,000, the sum of $1,143.80 had been 
paid to Bavinger, of which $739.79 was credited on the 
principal. There remained due on: the contract at the 
time of the assignment of the contract to plaintiff the 
sum of $7,210.21. The $500 cash payment had not been 
paid. Since the assignment, no payments on principal, 
interest, or taxes have been made. On August 14, 1947, 
this action was commenced. 

The contract of sale contained the following provision: 
“It is further understood and agreed by and between the 
parties hereto that if the party of the second part fails 
to pay any of said monthly installments, or any part 
thereof, when due, or fails to keep and perform any of 
the other terms and conditions of this agreement on his 
part to be kept and performed, as herein provided for, 
time being of the essence of this contract, then and in 
such case the party of the first part, at his option may 
cancel this contract, and without notice, and in the event 
of the exercise of such option by the party of the first 
part, any payments made in accordance with this contract 
shall be considered as rent for the use of said premises 
and shall be so applied by party of the first part.” It is 
the contention of the plaintiff that, as time was of the 
essence of the contract and the defendants being in 
default, he is entitled to cancel the contract and declare 
a forfeiture of all payments made in accordance with the 
plain provisions of the agreement. 

The defendants by their amended answer allege the 
payment of $2,143.80 on the contract and assert an equity 
in the property in such amount. It is further alleged that 
the $500 payment was not made for the reason that the 
then owner of the property, Bavinger, waived its pay- 
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ment on the date it was due by the terms of the agree- 
ment. Defendants also assert a counterclaim for damages 
resulting from the misrepresentation of the property by 
Bavinger and his agents in consummating the sale. 

In reply the plaintiff admits that the time of payment 
of the $500 installment was extended from June 2 to 
July 2, 1946, and denies all other allegations of the - 
answer. 

The petition upon which this case was tried stated a 
cause of action in ejectment. The evidence in support 
thereof shows that the down payment of $1,000 was 
made and that monthly payments of $100 were made to 
April 23, 1947. The contract was assigned to plaintiff on 
May 15, 1947, at which time the $500 installment and 
the $100 monthly payment due on May 1, 1947, were in 
default. No payments have been made on the contract 
since it was assigned to plaintiff. The defendants admit 
all the defaults of principal, interest, taxes, and insurance 
asserted by the plaintiff, except the $500 installment 
which they assert was waived as to time of payment. 
The counterclaim asserted by defendants was inferen- 
tially denied by the trial court, no mention thereof being 
made in the judgment entered. Defendants have not 
cross-appealed and do not here complain of the trial 
court’s disposition of the counterclaim. It is not before 
us on this appeal. 

Ejectment is strictly a law action. A party defendant 
may, however, plead an equitable defense thereto. Staley 
v. Housel, 35 Neb. 160, 52 N. W. 888; Tillson v. Holloway, 
90 Neb. 481, 134 N. W. 232, Ann. Cas. 1913B 78. In the 
latter case the court said: “The defendant was entitled 
to have this issue submitted to the jury, or, if plaintiff’s 
contention that, being an equitable defense, it was for the 
court to decide is correct, the record should show affirm- 
atively that the issue was passed upon by the court and a 
finding made of the facts as in any other case in equity, 
or that the question was submitted to the jury for an 
advisory verdict upon special findings.” 
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In an action in ejectment the plaintiff must allege and 
prove that he has a legal estate in the real property 
involved, that he is entitled to the possession thereof, and 
that the defendant unlawfully keeps him out of posses- 
sion. § 25-2124, R. R.S. 1943. It is the general rule that 
ejectment may be maintained by a vendor of real proper- 
ty against his vendee in possession under an executory 
contract of sale where the vendee is in default and the 
contract of sale provides that time is of the essence and 
that a forfeiture may be declared in case of default. 
Bradley & Co. v. Union Pacific R. R. Co., 76 Neb. 172, 
107 N. W. 238; Gilbert v. Union Pacific R. R. Co., 79 Neb. 
160, 112 N. W. 359. The law dislikes forfeitures, how- 
ever, and the vendor will be held strictly to his contract. 
Walker v. Burtless, 82 Neb. 211, 117 N. W. 349. 

The defendants allege that the payment of the $500 
installment on the date it was due was waived by the 
former owner of the property. The plaintiff admits a 
30-day extension for the payment of the $500. The evi- 
dence of the defendants is that it was extended for an 
indefinite period of time. This evidence is not disputed 
in the record. We think the rule is that as to such 
default the plaintiff has waived his right to forfeit the 
contract until notice is first given sufficient to reinstate 
the right to forfeit it because of the failure to make 
this payment. See Izard v. Kimmel, 26 Neb. 51, 41 N. 
W. 1068. 

The rule is, also, that the acceptance of a payment due 
under the contract waives the right to cancel the contract 
and to forfeit the payments made as to preexisting de- 
faults. We have stated the rule to be: Where there are 
conditions in a contract for the sale of real estate, making 
time the essence of the contract and providing for a 
forfeiture in case of default, the acceptance of part pay- 
ment on the contract is a waiver of the conditions as to 
all defaults then existing. Paulman v. Cheney, 18 Neb. 
392, 25 N. W. 495; White v. Atlas Lumber Co., 49 Neb. 
82, 68 N. W. 359. 


82 NEBRASKA REPORTS [ Vou. 152 
Blue -v. Blue 


The last payment on the contract was made on April 
23, 1947. Payments of $100 each became due in May, 
June, July, and August, prior to the commencement of 
this action. No excuse is pleaded or proven as to why 
these four payments were not made. No waiver exists 
as to them, in fact it is not even claimed. The record 
shows that on the date of the trial in the district court 
plaintiff had paid $2,143.80 on the contract. More than 
$3,100 remained in default. The defendants have occu- 
pied the property since April 1946, by virtue of the 
contract of sale. Assuming that the equities of the case 
are properly before us, it is plain that they favor the 
plaintiff and not the defendants. The plain language of 
the contract gives the plaintiff the right to cancel the 
contract and forfeit the payments made. Courts are not 
authorized to rewrite contracts which the parties them- 
selves made. Under the circumstances shown the plain- 
tiff is entitled to a judgment ejecting the defendants 
from the property. It being established that the defend- 
ants are in default under the contract, entitling the 
plaintiff by its terms to cancel it and forfeit the payments 
made, the defendants have no rights thereunder for the 
reason that a contract no longer exists. Notice of inten- 
tion to forfeit is not required. Gilbert v. Union Pacific 
R. R. Co., supra. The trial court therefore erred in grant- 
ing the defendants 60 days in which to redeem. The 
judgment is therefore reversed and the cause remanded 
with instructions to enter a judgment for the plaintiff 


for the immediate possession of the property. 
REVERSED AND REMANDED. 


Wi~Ma EILEEN BLUE, APPELLEE AND CROSS-APPELLANT, V. 


RatpeH E. BLUE, APPELLANT AND CROSS-APPELLEE. 
40 N. W. 2d 268 


Filed December 22, 1949. No. 32686. 


Divorce. After decree of divorce wherein provision is made for the 
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support and maintenance of minor children, it is proper for the 
court on a showing agreeable to the provisions of section 42-312, 
R. S. 1943, of changed conditions to change or alter the decree 
to conform to the changed conditions. 


AppEAL from the district court for Johnson County: 
VIRGIL FALLOoN, JupGE. Affirmed in part, and in part 
reversed and remanded with directions. 


Robert S. Finn, for appellant and cross-appellee. 


Raymond B. Morrissey, for appellee and _ cross- 
appellant. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.Laucn, JJ. 


YEAGER, J. 

This cause comes here on appeal by Ralph E. Blue 
from a decree of the district court denying a petition 
for modification of that portion of a decree of divorce 
for support of Marilyn June Blue, the minor child of 
said Ralph E. Blue and Wilma Eileen Blue, and a cross- 
appeal from the same decree which also denied a cross- 
petition for modification made by said Wilma Eileen 
Blue. 

In the original action Wilma Eileen Blue was plain- 
tiff and Ralph E. Blue was defendant. For convenience 
they will be thus referred to herein. 

In the original action, on September 2, 1946, plaintiff 
was granted a decree of divorce from the defendant. 
She was awarded no alimony. She was however 
awarded $25 a month commencing September 1, 1946, 
for the support and maintenance of the child. The 
award was made by approval of a stipulation entered 
into by the parties containing that provision. The stipu- 
lation made provision for reduction of the monthly 
payment for one month of each year to $12.50 when it 
was provided that defendant should have custody of 
the child. He never however had custody and never 
reduced his payments at any time below $25 a month. 
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The child was at the time of the decree 16 years of 
age and was attending high school at Tecumseh, Ne- 
braska. The defendant made all payments required by 
the terms of the stipulation and decree up to and in- 
cluding the one due and payable on May 1, 1949. 

The petition for modification was filed February 10, 
1949, and its prayer was for relief against further pay- 
ments on account of changed conditions. The alleged 
changed conditions were that the child was employed 
and self-supporting as was also the plaintiff, and that 
the relative situations of the parties were such that 
further payments by him were not justified. 

By the cross-petition plaintiff sought to have the 
monthly amounts increased to $100 a month. By her 
cross-petition she declared that the daughter’s present 
earnings were insufficient with which to provide for 
support, clothing, glasses, dental expenses, and educa- 
tion. She declared that the child was seeking to raise 
funds in order to secure two years in a university so 
that she might qualify as an air-line hostess and that 
this would require $100 a month. 

A trial was had and on May 9, 1949, the petition and 
cross-petition were denied. Both parties filed motions 
for new trial which were overruled. 

The record discloses that at the time of trial the in- 
come of defendant was $95 the first and fifteenth of 
each month which after deductions left him $84.05 the 
first and fifteenth or $168.10 a month. His gross income 
was the same at the time of divorce but on account of 
deductions the net was higher. He has no other income - 
and no property or, money except an automobile. 

The daughter graduated from high school in May 
1948. Before graduation she worked part time for some 
period. Just how long is not shown. Her maximum 
earnings during the time she worked were $25 a month. 
After graduation and during the same month she came 
to Lincoln, Nebraska, where she obtained employment 
which was continuous up to the time of the trial. She 
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started work at a salary of $110 a month. She had a 
raise of $5 a month in August 1948 and at Christmas © 
time of 1948 she received another raise of $5 a month 
which brought her salary up to $120 a month. This was 
the salary she was receiving at the time of trial. 

In a very short time after the daughter came to Lin- 
coln the plaintiff came also and the two have an apart- 
ment together. At the time of the trial the monthly 
earnings of the plaintiff were in her words: “Between 
a hundred and thirty and a hundred and forty I would 
say.” 

The plaintiff testified that the teeth of the daughter 
need straightening and that the initial cost would be 
about $500. 

The daughter testified that she desired to become an 
air-line hostess and that this would require two years 
of university education at a cost of about $1,000 a year, 
or nurse’s training. She expressed an unwillingness to 
take nurse’s training for that purpose because the time 
involved would be too great. , 

Though the plaintiff and the daughter of the parties 
had the benefit of the $25 a month provided for by the 
decree for approximately a year after they came to Lin- 
coln and became reasonably self-supporting, there is 
nothing in the record to indicate that they set it or any 
portion of it aside with a view to having the daughter’s 
teeth straightened or to her university entrance in prep- 
aration for a career as an air-line hostess. 

It is under these facts as evidence of changed circum- 
stances of the parties, and section 42-312, R. S. 1943, as 
follows, that the defendant seeks modification of the 
decree in its relation to maintenance of the child of the 
parties: 

“If the circumstances of the parties shall change, or 
it shall be to the best interests of the children, the court 
may afterwards from time to time on its own motion or 
on the petition of either parent revise or alter, to any 
extent, the decree so far as it concerns the care, custody 
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and maintenance of the children or any of them.” 

See, Gibson v. Gibson, 147 Neb. 991, 26 N. W. 2d 6; 
Schrader v. Schrader, 148 Neb. 162, 26 N. W. 2d 617; 
Koser v. Koser, 148 Neb. 277, 27 N. W. 2d 162. 

At the time the decree was entered the daughter of 
the parties was a dependent and remained so for a period 
of about two years. This had not been true for a period 
of about a year before the hearing herein. There is 
nothing from which a reasonable inference may be drawn 
that she may again become dependent. She is entirely 
and completely self-supporting as is also her mother 
with whom she lives. 

Certainly this presents a change of circumstances of 
the parties since the decree, and one which justifies a 
modification of and relief from the obligation to provide 

. further support and maintenance. It ought not to be 
said that a parent in modest circumstances with a. 
modest income should be required to continue to con- 
tribute to the support of a minor child who has become 
completely independent and self-supporting. 

The evidence relating to the desire of the daughter 
to enter a university and to have her teeth straightened 
does not alter this conclusion. As already pointed out 
she had the benefit of the monthly award of the decree 
for a year after she became self-supporting, yet there 
is no evidence that she took any step in furtherance of 
either one of these purposes. 

It is the conclusion of this court that the district court 
erroneously denied the petition of the defendant but 
correctly denied the cross-petition of the plaintiff. 

The cause is affirmed as to the decree on the cross- 
petition and reversed and remanded with directions to 
modify the decree of divorce in such manner as to re- 
lieve the defendant from further payments for mainte- 
nance for the child of the parties. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
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SipNEY Novak, APPELLANT, v. ROBERT P. LApTAD ET AL., 


APPELLEES. 
40 N. W. 2d 331 


Filed December 22, 1949. No. 32689. 


1. Negligence. Contributory negligence, in its legal signification, 
is such an act or omission on the part of a plaintiff, amounting 
to a want of ordinary care, as, concurring or cooperating with 
the negligent act of the defendant, is a proximate cause or 
occasion of. the injury complained of. 

2. Negligence: Trial. The mere fact that contributory negligence 
may be pleaded as a defense does not justify the submission of 
that issue to the jury where there is no evidence to support it. 

Ordinarily, contributory negligence is a ques- 

tion for the jury; but, where there is no basis in the evidence 

for a finding of contributory negligence, it is error to instruct 
on the subject and thereby to submit to the jury an issue which 
is outside the evidence. 


APPEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Reversed and remanded. 


Wear & Boland, for appellant. 
Kennedy, Holland, DeLacy & Svoboda, for appellees. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGH, JJ. 


MESSMORE, J. 

This action was instituted in the district court for 
Douglas County by Sidney Novak as plaintiff against 
Richard Laptad, the driver of a truck owned by his 
father, Robert Laptad, and used in the latter’s business, 
and Robert Laptad as defendants. The purpose of the 
action was to recover damages resulting from injuries 
which the plaintiff received in an accident involving his 
automobile and the defendant Robert Laptad’s truck, 
allegedly caused by the negligence of Richard Laptad 
in the operation of the truck. The case was tried on 
the issues of negligence of the two defendants, the con- 
tributory negligence of the plaintiff, and on comparative 
negligence of the plaintiff and defendant driver. A jury 
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returned a verdict in favor of both defendants. Plain- 
tiff’s motion for new trial was overruled and plaintiff 
appealed. 

For convenience we will hereafter refer to the appel- 
lant as plaintiff and the appellees as defendants, using 
their given names to distinguish between them. 

It appears from the record that on July 28, 1947, the 
defendant Robert Laptad was the owner of three com- 
bines and other equipment used in his business of har- 
vesting small grain. One of the combines was a new, 
7-foot, red Massey-Harris Clipper, 12 feet 3 or 5 inches 
in width, 81% feet in height, and weighing 6,000 pounds. 
This combine was loaded by backing it onto the flat 
bed of the defendant’s ton-and-a-half 1940 Chevrolet 
truck which was 8 feet in width. The truck stood about 
4 feet high from the ground, and its weight was 6,500 
pounds. When loaded on the truck the combine ex- 
tended 2 feet beyond each side of the truck, which ex- 
ceeded the statutory maximum total outside width of 
8 feet. § 39-719, R. S. 1943. On each side of the truck 
was a red flag cut in we, and also a like flag at the 
back of the truck. 

The truck, as loaded, was proceeding west on U. S. 
Highway No. 30 en route to a farm six miles north of 
Dix, Nebraska, to harvest. This is a black-top highway 
22 feet wide with a white line three or four inches wide 
down the center dividing the east and west traffic. The 
defendant Richard Laptad, the 13-year-old son of Robert 
Laptad, was driving the truck. He did not have a 
driver’s license, nor was he authorized by his father to 
drive on highways. He was accompanied by an employee 
of his father, a truck driver who usually drove this truck. 
This truck driver was seated to the right of Richard in 
the cab, and was looking to the right along the highway 
for road signs, culverts, and posts, to warn the driver, 
if necessary, to avoid striking any such obstacles. 

The plaintiff was returning from California en route to 
Omaha, driving a yellow 1947 Mercury convertible, a 
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dealer’s car presumably belonging to a partnership of 
which he was amember. As he passed through the town 
of Dix he was driving 20 to 25 miles an hour in obedience 
to a speed sign located on the north side of the highway. 
Just east of this sign was one which gave the population 
of Dix. It was about 9:30 a. m., July 28, 1947. The day 
was clear, the pavement dry and straight, and the lay 
of the land was level. After he left the town limits 
proceeding east on U. S. Highway No. 30, on the right or 
south side of the highway, he increased the speed of his 
car to 30 or 35 miles an hour and looked straight ahead. 
A block or 300 feet distant he noticed a vehicle approach- 
ing on the north side of the highway, or its right side, 
containing a heavy load. He did not discern just what 
the load consisted of, but there was something sticking 
out from the side of the vehicle. He estimated the speed 
of this vehicle, which developed to be the Robert Laptad 
truck with combine loaded onto it, at 30 to 35 miles an 
hour, or the same rate of speed that he was traveling. 
The wheels of the truck were about on the white line of 
the highway which would put the rest of it two or three 
feet over the white line to the south. 
The plaintiff testified that when he arrived at a point 
75 yards east of the town limits and the truck was within 
60 feet of him, it suddenly swerved to the south, or his 
side of the road, and he pulled to the shoulder of the road 
to the south to avoid being struck. On the south side of 
the highway, constituting the shoulder, the ground is 
level for four or five feet at this point with a saucer-like 
slope a distance of 15 feet to where there is a line of 
poles. On the north side of the highway the shoulder is 
rougher than on the south, and runs to a line fence. 
_ The plaintiff’s car was for the most part on the south 
shoulder of the highway at the time of the accident, as 
testified to by him. The plaintiff’s car was struck just 
above the cowl where the windshield begins, and the left 
side was torn from the front to the back. The steel wind- 
shield frame was completely sheared off on the left side. 
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An aerial on the left side was cut off above the cowl. 
The top, which was up, was pushed back, and the door 
handle on the left side of the car was demolished. There 
was glass from the car on the pavement about 40 feet to 
the rear of the car. 

The plaintiff’s car, at the time of the impact, traveled 
40 to 50 feet east and stopped entirely off the pavement 
on the shoulder of the highway to the south, and about 
a foot from the pole line. The defendant’s truck did not 
stop, but pulled straight ahead to a point in Dix where 
the truck and equipment were pulled off the highway 
preparatory to proceeding north where Richard’s father 
was to direct the further movement of the truck and 
equipment. The rest of the equipment had preceded the 
truck Richard was driving. 

A filling station operator testified with reference to 
U. S. Highway No. 30 and the lay of the land at the 
point of the accident which was 75 yards east of the town 
limits and 100 yards from his filling station. He described 
the shoulders of the highway on the north and south sides 
the same as has been set out previously in this opinion. 
He did not see the accident but arrived shortly after it 
had occurred. The plaintiff’s car was sitting in the ditch 
on the south side of the highway a foot or 15 inches from 
the pole line facing east, the direction in which the 
plaintiff was traveling at the time of the accident. Glass 
was scattered around for some distance behind the plain- 
tiff’s car and along the side of it. Some of the glass was 
on the highway. The day was clear and the highway 
straight and dry. The truck was not at the scene of the 
accident, it had moved on. He examined some exhibits, 
pictures of the plaintiff’s car taken after the accident, 
and testified such exhibits were a true representation of 
the way the plaintiff’s car looked after the accident. 

The defendant Richard Laptad testified that he was 
paying attention to the white line on the highway while 
driving, and the white line was two feet to the left of the 
left fender which would put the combine in the vicinity 
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of the center line where he was endeavoring to keep it. 
He saw the plaintiff’s car about a block distant, and the 
wheel of the car was “right on the white line.” Richard 
kept the same position as he proceeded straight ahead, 
and testified that he was driving from 10 to 15 miles an | 
hour. There was no reason to swerve to the south at 
any time, he did not do so, and he did not force the 
plaintiff to drive his car onto the shoulder on the south 
side of the highway. He felt a “tug,” or kind of a pull, 
as he passed the plaintiff’s car. -After he had stopped at 
an advantageous point to get the truck off the highway, 
he noticed that the bar on the combine was bent. He 
proceeded to the farm where the harvesting was to be 
done and informed his father of the accident. There was 
nothing wrong with the truck. He further testified that 
he returned to the scene of the accident and there was 
glass in the middle of the highway but none on the edges. 
Parts of the Mercury were hanging on the combine. He 
also testified that the plaintiff’s car was traveling at a 
rate of speed of 40 miles an hour as it approached the 
truck. He identified a mark on the left fender of the 
Novak car and surmised that it was a tire mark from the 
combine. At the point where the accident occurred, ap- 
proximately 20 yards east of the town limits of Dix, the 
land was flat. At the time of the accident there were no 
other cars in the vicinity and none had passed either the 
plaintiff's car or the truck before the accident. 

Robert Laptad testified that immediately upon being 
notified of the accident he proceeded to the point where 
it occurred. The plaintiffs car was sitting off the high- 
way in the ditch near the pole, and there was glass scat- 
tered in the center of the highway. He testified to the 
lay of the land, the shoulders of the highway north and 
south of the pavement as has been heretofore described, 
and to a conversation had with the plaintiff Novak to the 
effect that he believed one of his drivers was involved in 
the accident. He did not know until Richard told him 
that Richard was driving the truck. He further testified 
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that he did not inform each individual each morning as 
to their respective duties, and that this went for Richard 
also. He also testified that Richard had handled tractors 
and trucks in assisting in farming on the home place, and 
was capable of doing a man’s work. There is also evi- 
dence of a vast number of combines being in the vicinity 
of western Nebraska during the cutting season and that 
it is common for a part of these combines to be trans- 
ported as was the combine in the instant case. He 
identified from an exhibit a mark on the left front fender 
of the plaintiff’s car and believed it to be a tire mark. 

The foregoing constitutes a résumé of the relevant 
and material evidence on the issues of negligence as 
heretofore mentioned. 

The plaintiff assigns as error the submission to the 
jury of contributory negligence on his part, for the rea- 
son that the evidence failed to establish any contribu- 
tory negligence whatsoever on the plaintiff’s part. 

We set forth the substance of the statute regulating 
speed, as being necessary in determining this appeal. 

On the question of speed on the highway outside the 
limits of a town or city, section 39-7,108, R. S. Supp., 
1949, provides for a speed of 60 miles an hour between 
the hours of sunrise and sunset, and further states: 
“The fact that the speed of a vehicle is lower than the 
foregoing prima facie limits shall not relieve the driver 
from the duty to decrease speed * * * when traveling 
upon any narrow or winding roadway, or when special 
hazards exist with respect to * * * other traffic * * * 
and speed shall be decreased as may be necessary to 
avoid colliding with any * * * vehicle or other convey- 
ance on or entering the highway in compliance with 
legal requirements and the duty of all persons to use 
due care; * * *.” = 

As stated in Folken v. Petersen, 140 Neb. 800, 1 N. 
W. 2d 916: “* * * the lawfulness of the speed of a 
motor vehicle within the prima facie limits fixed is 
determined by the further test of whether the speed was 
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greater than was reasonable and prudent under the 
conditions then existing.” 

With the foregoing statute in mind, we summarize 
the facts heretofore adduced. 

It is apparent that the plaintiff, as testified to by the 
defendant Richard Laptad, was proceeding east on his 
own side of the highway on this clear, warm morning, 
in open country on a paved road that was dry, with no 
obstacles of any nature except the defendant’s truck as 
loaded with the combine proceeding west on its side of 
the highway. Richard Laptad first noticed the plain- 
tiff’s automobile at a distance of a block, or approxi- 
mately 300 feet, and estimated the speed of the plain- 
tiff’s automobile at 40 miles an hour. This is the only 
time that he saw the plaintiff’s automobile. He does 
not testify that he saw it immediately prior to the acci- 
dent, or at any other time. His testimony is that he 
was driving 10 to 15 miles an hour; that the white line 
dividing the highway was two feet from the left front 
fender of the truck; and that he proceeded west in that 
manner until he pulled off the highway and stopped 
near the section houses in Dix. All he knows about the 
accident was that he felt a tug or a pull, and he thought 
the accident occurred 20 yards east of the sign designat- 
ing the speed limit. 

The plaintiff observed the defendant’s truck at a dis- 
tance of a block, and testified it was going at the same 
rate of speed he was, 30 to 35 miles an hour. There is no 
evidence to show that he did not keep a proper lookout 
under the circumstances of this case. This is manifested 
by the physical facts which are not denied in the follow- 
ing respects. The plaintiff's automobile proceeded a 
short distance east from the point where the accident 
occurred, and immediately after the accident was 12 or 
15 inches from a pole line which the evidence shows was 
15 feet from the south edge of the paved highway. His 
automobile was facing east, the direction in which he was 
traveling at the time of the accident. There was glass 
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behind his car where he had proceeded after the accident, 
along side thereof, some on the pavement, some beyond 
the pavement on the south on the shoulder of the high- 
way, some about the middle of the highway, and none 
north of the center line of the highway. There was a 
black mark on the left fender of the plaintiff’s automobile 
that obviously came from the tire on the combine which 
overhung the body of the truck. 

The plaintiff did not violate the afore-cited statute with 
reference to speed, and he did not fail in such manner to 
do what would be reasonable and prudent under the 
circumstances. 

Under the facts as to the submission of contributory 
negligence to the jury, the following authorities are 
applicable. 

“Contributory negligence, in its legal signification, is 
such an act or omission on the part of a plaintiff, amount- 
ing to a want of ordinary care, as, concurring or cooperat- 
ing with the negligent act of the defendant, is a proximate 
cause or occasion of the injury complained of. 

“The mere fact that contributory negligence may be 
pleaded as a defense does not justify the submission of 
that issue to the jury where there is no evidence to 
support it. : 

“Ordinarily, contributory negligence is a question for 
the jury; but, where there is no basis in the evidence for 
a finding of contributory negligence, it is error to instruct 
on the subject and thereby to submit to the jury an issue 
which is outside the evidence.” Hartford Fire Ins. Co. v. 
County of Red Willow, 149 Neb. 10, 30 N. W. 2d 51. See, 
also, Andersen v. Omaha & C. B. St. Ry. Co., 116 Neb. 
487, 218 N. W. 135; Koehn v. City of Hastings, 114 Neb. 
106, 206 N. W. 19; Stephenson v. De Luxe Parts Co., 133 
Neb. 749, 277 N. W. 44; Allen v. Clark, 148 Neb. 627, 28 
N. W. 2d 439; Simcho v. Omaha & C. B. St. Ry. Co., 150 
Neb. 634, 35 N. W. 2d 501; Remmenga v. Selk, 150 Neb. 
401, 34 N. W. 2d 757; 38 Am. Jur., Negligence, § 348, p. 
1054. 
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There is competent evidence of negligence on the part 
of the defendant driver from which a jury could believe 
that the truck loaded with the combine was over the 
center line of the highway at the time of the accident, or 
that the rod protruding from the combine to the rear of 
the truck was over the center line of the highway, or that 
the defendant driver swerved over the center line of the 
highway into the plaintiff’s car. It is for the jury to 
determine whether or not any of the foregoing evidence 
of negligent acts on the part of the defendant driver was 
the proximate cause of the accident. 

In view of the evidence and the physical facts, we 
conclude there was no evidence of contributory negli- 
gence on the part of the plaintiff that warranted sub- 
mission of this issue to the jury by the trial court, and in 
this respect the trial court committed prejudicial error. 
It also follows that the instruction on comparative negli- 
gence should not have been given, and it was error to 
give this instruction under the circumstances. 

Other assignments of error need not be determined. 

We reverse the judgment and remand the cause for 
new trial. 

REVERSED AND REMANDED. 


In RE ESTATE OF MILDRED E. KINSEY, DECEASED. 
Mar HEITMAN, ADMINISTRATRIX OF THE ESTATE, OF 
MartTIN HEITMAN, DECEASED, APPELLANT, V. R. LUHRS, 
ADMINISTRATOR OF THE ESTATE OF MILDRED E. KINSEY, 


DECEASED, APPELLEE. 
40 N. W. 2d 526 


Filed December 29, 1949. No. 32607. 


1, Trial. Under section 25-1315.02, R. R. S. 1948, a motion for 
directed verdict is an absolute prerequisite to a motion for 
judgment notwithstanding the verdict, and the trial court cannot, 
either upon its own motion or upon motion for judgment not- 
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withstanding the verdict, set aside a verdict and enter a judg- 
ment notwithstanding the verdict, where no preliminary motion 
for a directed verdict has been made. 

Trial: New Trial. A party aggrieved by a verdict may move 
for a new trial upon the grounds that the verdict is “not 
sustained by sufficient evidence, or is contrary to law” as pro- 
vided in section 25-1142, R. R. S. 1948, and the trial court has the 
power and authority to grant a new trial where such legal cause 
or reason therefor appears in the record and timely appropriate 
motion for new trial has been filed, notwithstanding the fact 
that no preliminary motion for directed verdict has been made. 
Negligence. Where different minds may reasonably draw dif- 
ferent conclusions from the evidence, or if there is a conflict in 
the evidence as to whether or not the evidence establishes negli- 
gence or contributory negligence and the degree thereof when 
one is compared with the other, such issues must be submitted 
to the jury for its determination. 

New Trial. Where a party has sustained the burden and expense 
of a trial and has succeeded in securing the verdict of a jury 
on the issues in such a case, he has the right to keep the benefit 
of that verdict and judgment thereon, unless there is prejudicial 
error in the proceedings by which it is secured. 

Negligence: Aerial Navigation. The rules of law generally 
operative in tort cases have application to the issues of negli- 
gence resulting from the operation and management of airplanes, 
except insofar as specifically applicable statutes or authoritative 
rules and regulations are controlling. 

The pilot of an airplane is bound only to use 
the ordinary care and diligence required of pilots of ordinary 
care and skill under the same conditions and circumstances. 
Trial. An instruction will not be held to be prejudicially erro- 
neous merely because of a harmless imperfection which cannot 
reasonably be said to have confused or misled the jury to the 
prejudice of the party complaining. 

New Trial. Where an instruction, although erroneous, is not 
prejudicially so and cannot by any course of logical reasoning 
be deemed to have resulted in disadvantage to the complaining 
party, it is not legal cause or reason for granting a new trial. 
Trial. In determining whether there is error in the giving of a 
sentence or part of a sentence in an instruction, it must be 
considered in connection with the entire instruction of which it is 
a part and all other instructions given by the court. The true 
meaning of instructions is to be determined not.from a separate 
phrase, sentence, or paragraph, but by considering all that is 
said on each subject or branch of the case. 
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AppeaL from the district court for Chase County: Vic- 
TOR WESTERMARK, JUDGE. Reversed and remanded with 
directions. 


Beatty, Clarke, Murphy & Morgan, for appellant. 
Henry W. Curtis and Charles R. Shopp, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Two airplanes, respectively operated by Martin Heit- 
man and Mildred E. Kinsey, collided while in flight, 
at an altitude of approximately 1,200 feet, and fell to 
the earth, carrying both pilots to their death. This 
action was instituted when plaintiff filed a claim in the 
county court against the estate of Mildred E. Kinsey, 
deceased, to recover damages sustained by the widow 
and next of kin of Martin Heitman, whose death was 
allegedly caused by the negligence of Mildred E. Kin- 
sey. From disallowance of the claim by the county 
court, an appeal was taken to the district court. There 
the cause was tried to a jury. At the conclusion of all 
the evidence, plaintiff moved that the court direct the 
jury to find for plaintiff, and submit for its determina- 
tion only the question of damages. The motion was 
overruled. Defendant did not at any time move for 
‘a directed verdict. 

The cause was submitted to the jury. It awarded 
plaintiff a verdict for $7,000, which was received and 
ordered filed with the clerk of the district court. There- 
after, within time, defendant filed a motion for new 
trial, contending among other things that the verdict 
was not sustained by the evidence but contrary there- 
to, and contrary to law; that the trial court erred in the 
giving of certain instructions; and that the claim was 
not a proper claim since it did not accrue during the 
lifetime of defendant’s decedent. The last contention 
was disposed of by the opinion in Rehn v. Bingaman, 
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151 Neb. 196, 36 N. W. 2d 856, and no further discussion 
is required. 

After a hearing, the trial court sustained defendant’s 
motion for a new trial, set aside the verdict, and on its 
own motion dismissed the case at plaintiff’s cost, upon 
the premise that the verdict returned was not sus- 
tained by sufficient evidence but contrary thereto, and 
contrary to law, in that the evidence adduced in plain- 
tiff’s behalf disclosed as a matter of law not only that 
Martin Heitman assumed the risk of injury or death, 
but also was guilty of contributory negligence more 
than slight, barring plaintiff’s recovery. Plaintiff ap- 
pealed, assigning substantially that the trial court erred: 
(1) In dismissing the case on its own motion, at plain- 
tiff’s cost, the effect of which was to enter a judgment 
for defendant notwithstanding the verdict in a cause 
wherein defendant had never made a prerequisite pre- 
liminary motion for directed verdict or filed a motion for 
judgment notwithstanding the verdict based upon such a 
preliminary motion; and (2) in vacating the verdict and 
sustaining defendant’s motion for new trial. We con- 
clude that such assignments should be sustained. 

In disposing of the assignments, we are required to 
apply the same rules of procedure as in any other civil 
action originally instituted in the district court. Sec- 
tions 24-544 and 27-1305, R. R. S. 1943. 

Solution of the first assignment depends upon the 
application of sections 25-1315.01 to 25-1315.03, R. R. S. 
1943. Section 25-1315.01, R. R. S. 1943, provides: “A 
party who moves for a directed verdict at the close of 
the evidence offered by an opponent may offer evidence 
in the event that the motion is not granted, without 
having reserved the right to do so and to the same ex- 
tent as if the motion had not been made. A motion for 
a directed verdict which is not granted is not a waiver 
of trial by jury even though all parties to the action 
have moved for directed verdicts. A motion for a di- 
rected verdict shall state the specific grounds therefor.” 
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Section 25-1315.02, R. R. S. 1943, provides: “When- 
ever a motion for a directed verdict made at the close 
of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the ac- 
tion to the jury subject to a later determination of the 
legal questions raised by the motion. Within ten days 
after the reception of a verdict, a party who has moved 
for a directed verdict may move to have the verdict and 
any judgment entered thereon set aside and to have 
judgment entered in accordance with his motion for a 
directed verdict; or if a verdict was not returned such 
party, within ten days after the jury has been dis- 
charged, may move for judgment in accordance with his 
motion for a directed verdict. A motion for a new trial 
may be joined with this motion, or a new trial may be 
prayed for in the alternative. If a verdict was returned 
the court may allow the judgment to stand or may 
reopen the judgment and either order a new trial or 
direct the entry of judgment as if the requested verdict 
had been directed. If no verdict was returned the court 
may direct the entry of judgment as if the requested 
verdict had been directed or may order a new trial.” 

Section 25-1315.03, R. R. S. 1943, provides: ‘An order 
entering judgment as provided in section 25-1315.02, or 
granting or denying a new trial, is an appealable order, 
and the time for taking appeal shall commence to run 
from the date of entry of such order. The Supreme 
Court on appeal from an order granting a new trial, 
or upon a review of an order denying a new trial in the 
action in which such motion was made, or on appeal 
from the judgment, may order and direct judgment to 
be entered in favor of the party who was entitled to 

such judgment.” 

; This court has heretofore discussed, construed, and 
applied such sections or a part of them in situations 
having a similarity although not identical. with those 
here presented. See, In re Estate of Farr, 150 Neb. 67, 
33 N. W. 2d 454, vacated in 150 Neb. 615, 35 N. W. 2d 
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489 upon other grounds; Patrick v. Union Central Life 
Ins. Co., 150 Neb. 201, 33 N. W. 2d 537; Krepcik v. In- 
terstate Transit Lines, 151 Neb. 663, 38 N. W. 2d 533. 
In the last-cited opinion it was said: “The act of 1947 
is a special statute complete within itself, authorizes 
an order for a judgment notwithstanding a verdict, 
makes it an appealable order, and limits the time to 30 
days within which an appeal may be taken from the 
entry of such order.” Also, with relation to judgments 
notwithstanding the verdict, it was said: “This act 
applies only to a case in which a motion for a directed 
verdict is made at the close of the evidence.” 

We conclude that a motion for directed verdict is an 
absolute prerequisite to a motion for judgment notwith- 
standing the verdict, and the trial court cannot, either 
upon its own motion or upon motion for judgment not- 
withstanding the verdict, set aside a verdict and enter a 
judgment notwithstanding the verdict where no pre- 
liminary motion for a directed verdict was made, as 
required by the foregoing statutes. Other jurisdictions 
have so construed and applied similar rules and statutes. 
See, Hemstad v. Hall, 64 Minn. 136, 66 N. W. 366; Wil- 
cox v. Schloner, 222 Minn. 45, 23 N. W. 2d 19; Friedman 
v. Colonial Oil Co., 236 Iowa 140, 18 N. W. 2d 196; Gross 
v. Miller, 51 N. D. 755, 200 N. W. 1012; Johns v. Ruff, 
12 N. D. 74, 95 N. W. 440; Ennis v. Retail Merchants 
Assn. M. F. Ins. Co., 33 N. D. 20, 156 N. W. 234; Cushman 
v. Cliff House, 79 Cal. App. 572, 250 P. 575. 

Defendant’s contention that the trial court had in- 
herent power and authority during the term, regard- 
less of statutory procedure, to enter a judgment not- 
withstanding the verdict for insufficiency of the evi- 
dence, cannot be sustained. That conclusion was finally 
adjudicated in Winterson v. Pantel Realty Co., 135 Neb. 
472, 282 N. W. 393, which opinion directly influenced 
enactment of the foregoing statutes. 

On the other hand, we cannot agree with plaintiff’s 
contention that making of a motion for directed verdict 
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was a prerequisite to filing a motion for new trial on 
the ground of insufficiency of the evidence to sustain 
the verdict. 

Section 25-1142, R. R. S. 1943, not affected by the 1947 
act in any manner so far as applicable here, provides: 
“A ‘new trial’ is a reexamination in the same court of an 
issue of fact after a verdict by a jury, report of a 
referee, or a decision by the court. The former verdict, 
report or decision shall be vacated and a new trial 
granted on the application of the party aggrieved, for 
any of the following causes, affecting materially the sub- 
stantial rights of such party; * * * (6) that the verdict, 
report or decision is not sustained by sufficient evi- 
dence, or is contrary to law; * * *.” 

In the light thereof, we conclude that a party ag- 
grieved by a verdict may move for new trial upon the 
grounds that “the verdict * * * is not sustained by suf- 
ficient evidence, or is contrary to law;” and the trial 
court has the power and authority to grant a new trial 
where legal cause or reason therefor appears in the 
record and timely motion for new trial has been filed, 
notwithstanding the fact that no prior motion for di- 
rected verdict has been made, since it does not appear 
that it was the plainly manifested intention of the Legis- 
lature in enacting sections 25-1315.01 to 25-1315.03, R. 
R. S. 1943, to abridge the right to new trials upon such 
grounds as were enumerated in section 25-1142, R. R. S. 
1943, or if such were the intention, the language em- 
ployed was not effective to accomplish that result. 
Evidently the purpose and intention of the 1947 act 
was not only to facilitate procedure but also to create 
additional rights rather than to abrogate statutory rights 
theretofore existent. 

The foregoing conclusions leave for decision the pri- 
mary question of whether or not the trial court erred 
in vacating the verdict and granting a new trial. In that 
connection, defendant argued that the trial court was 
right in granting a new trial, not only because the evi- 
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dence was insufficient to sustain the verdict, but also 
because the trial court erred in the giving of instruc- 
tions Nos. 11, 12, and 15. Plaintiff argued contra, and 
contended that the cause should be reversed with direc- 
tions to reinstate the verdict and enter judgment thereon 
in favor of plaintiff. We sustain plaintifi’s contention. 

The fundamental foundation for decision will be found 
in Greenberg v. Fireman’s Fund Ins. Co.,. 150 Neb. 695, 
35 N. W. 2d 772. That opinion held: ‘The motion for 
a new trial is a statutory remedy, and a new trial can 
be granted by a court of law only upon the grounds, or 
some of them, provided for by the statutes.” It also 
concluded that errors sufficient to cause the granting 
of a new trial were only those prejudicial to the rights 
of the unsuccessful party which appear in the record 
and have been presented to the trial court by motion 
for new trial or other appropriate pleading. The dis- 
trict court has the power and is required to consider 
and determine motions for new trial by the exercise 
of its judicia] discretion, which means the application 
of statutes and legal principles to the whole record 
then before it. A new trial may be granted only for 
legal cause or reason-and where it appears that a legal 
right has been invaded or denied. If legal cause or 
reason exists and the complaining party makes his ap- 
plication in writing within the time fixed by statute, 
the trial court has no discretion, and motion for new 
trial must be sustained. Otherwise it must be over- 
ruled, because where a party has sustained the burden 
and expense of a trial and has succeeded in securing the 
verdict of a jury on the facts in issue, he has a right 
to keep the benefit of that verdict and judgment thereon 
unless there is prejudicial error in the proceedings by 
which it was secured. 

It is well established that where different minds may 
reasonably draw different conclusions from the evidence, 
or if there is a conflict in the evidence as to whether 
or not the evidence establishes negligence or contribu- 
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tory negligence, and the degree thereof, when one is 
compared with the other, such issues must be submitted 
to the jury for its determination. Pierson v. Jensen, 
150 Neb. 86, 33 N. W. 2d 462; Hammond v. Morris, 147 
Neb. 600, 24 N. W. 2d 633. 

It was not then unlawful to fly in formation. An 
airplane is not an inherently dangerous instrument, 
even in flight, although it may be when improperly used 
or in the hands of an incompetent pilot. Annotation, 99 
A. L. R. 184; Herrick v. Curtiss Flying Service, (N. Y.), 
1932 U. S. Aviation Rep. 110. 

As stated in Annotation, 69 A. L. R. 328: “Accord- 
ingly, it is held that the question whether the particular 
pilot exercised the diligence required of him by law 
is to be determined by the standard of ordinary care 
and diligence required of pilots of ordinary care and 
skill under the same circumstances and conditions.” 

In that connection, the general rule is, as stated in 
6 Am. Jur., Aviation, § 23, p. 16: “In the absence of 
statutes covering the operation and management of 
airplanes at the time and place of an accident, specif- 
‘ically applicable to the issue of negligence in the opera- 
tion thereof, the rules of law applicable to torts—the 
ordinary rules of negligence and due care—obtain. 
Thus, the rule of the common law that every person 
shall use ordinary care not to injure another, that is, 
such care as the great mass of mankind would use under ~° 
the same or similar circumstances or such care as the 
ordinarily prudent person would use under the same 
or similar circumstances, applies. An aviator is under 
no duty to use the highest degree of care that men 
of reasonable diligence or foresight ordinarily exercise 
in the operation of airplanes, but is bound only to use 
ordinary care, although here, as in any other case, 
ordinary care differs under the circumstances. The care 
must be commensurate with dangerous consequences 
to be reasonably apprehended; it may be of a very high 
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degree under some circumstances and of a slight degree 
under others.” See, also, 2 C. J. S., Aerial Navigation, 
§ 19, p. 907, and § 23, p. 908; Fuelberth v. Splittgerber, 
150 Neb. 309, 34 N. W. 2d 380; Davies v. Oshkosh Airport, 
Inc., 214 Wis. 236, 252 N. W. 602; Wilson v. Colonial 
Air Transport, Inc., 278 Mass. 420, 180 N. E. 212, 83 
A. L. R. 329. 

At the outset, in considering sufficiency of the evi- 
dence, it should be pointed out that defendant offered 
no affirmative evidence to controvert that adduced by 
plaintiff, except such as was offered in an effort to im- 
peach the testimony of one of plaintiff’s eye witnesses. 
In that regard, defendant adduced evidence that after 
the accident, such witness said: ‘“‘I don’t know how 
it happened,’” or “‘I didn’t see how it happened,’” or 
that “he didn’t know what happened until he got out 
to the scene where the planes were north of town.” 
The witness himself denied making such statements, 
and testified that at said time, and since, he had said 
he “didn’t understand how such an accident could hap- 
pen.” The credibility of his testimony was simply a 
question for the jury in any event. 

Without dispute, October 19, 1947, was Sunday and 
nearly perfect flying weather at the Imperial Airport, 
where, for amusement and recreation, five licensed pilots 
planned to fly in formation. The pilots were Arlo Kel- 
logg, manager of the airport, who arranged the flight; 
Clarence Helm, who was Kellogg’s partner in operating 
a flight school at the airport; Vincent Lane, a flight in- 
structor at the airport; Martin Heitman, aircraft repair 
and maintenance man at the airport, who then had 
about 5,000 hours of solo flying experience; and Mrs. 
Mildred Kinsey, operator of a cleaning establishment 
in Imperial, who then had about 300 hours of solo fly- 
ing experience, and had theretofore owned several 
planes but then owned a Cessna 140, kept in her own 
hangar at the airport, which plane she had flown on 
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Sundays and some evenings for the last few months. 
She flew on the morning of the accident for about an 
hour in her plane, with Heitman, and had previously 
been in at least one and perhaps two formation flights 
at the airport. 

The record discloses competent evidence that prior to 
the take-off, at about 4:15 p. m., the pilots all being 
present, Kellogg conducted a flight brief by drawing a 
sketch on the ground at the airport, thus mapping out 
the course of flight, and instructing what should be done 
by each pilot. It was then and there explained that 

Kellogg, flying an Aeronca Chief, the slowest plane, 
having a normal cruising speed of 90 to 95 miles an 
hour, was to take the lead, and the others were to 
follow. The Cessna 140’s had a normal cruising speed 
of 105 to 110 miles an hour. Helm, flying a Cessna 140, 
was to take his place behind and on Kellogg’s left; Lane, 
flying a Cessna 120, behind and on Helm’s left; Heit- 
man, flying a Cessna 140, behind and on Kellogg’s right; 
and Mrs. Kinsey, flying her own Cessna 140, behind 
and on Heitman’s right. They were advised to fly 1,000 
or 1,200 feet apart; make no right turns; take off in 
turn southeast into the wind; and after about one-half 
mile, or when at an altitude of 400 feet, turn left 90 
degrees, thence northeast about one-half mile, or until 
they reached an altitude of another 100 feet, then turn 
left 90 degrees, and fly northwest several miles until 
there was some sort of formation, when they would 
make a gradual shallow turn left and come back toward 
the airport in formation. 

They each took off in turn toward the southeast as 
planned, Kellogg leading. He thereafter turned left 
northeast for some distance, then turned left again, and 
proceeded northwest several miles, at which point his 
plane and the Heitman, Helm, and Lane planes got into 
formation in their proper places, at intervals of about 
1,200 feet. Kellogg then started the formation in a 
gradual, shallow, 10-degree turn left. At that time, Mrs. 
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Kinsey, who took off last, had not found her proper 
position in the formation, and in her then position was 
not visible to Kellogg. The gradual turn proceeded 
toward the southwest, and the planes came around until 
they faced the setting sun, where such condition made 
visibility more difficult. However, at that time Kellogg 
checked the formation again and found Heitman, Helm, 
and Lane all in a very nice ‘““V” formation in their proper 
positions. He then observed Mrs. Kinsey about one-half 
mile to the rear of the formation and 150 or 200 feet 
higher than the other planes. The formation continued 
the turn to the left until they were all headed southeast 
toward the airport, at about 90 miles an hour, when 
Kellogg observed Mrs. Kinsey coming up fast from the 
rear, traveling almost straight south at 125 to 130 miles 
an hour, 50 or 100 feet behind Heitman, where his 
visibility of her would be difficult, if not impossible. In 
a flash her plane, coming from the left rear, inside instead 
of outside the “V” formation to the right, hit Heitman’s 
plane and rode down the fuselage or body until the steel 
propeller of her plane hit the left wing of his plane, 
damaging or severing its spars and tearing the fabric 
therefrom. The two planes made a half turn, hung mo- 
mentarily in the air, nosed down, and in a slow spiral 
crashed to the earth, carrying both pilots to their death. 

The foregoing evidence appears in testimony adduced 
by plaintiff, not only in the testimony of Kellogg, but 
also, except for certain unobserved details, in the testi- 
mony of Lane, who was flying in the left rear position 
in the formation, and by another eye witness, a deputy 
collector of internal revenue, who was watching the 
planes and their flight in formation from his home near 
the airport southeast of the point where the accident 
occurred, as the planes were headed in formation directly 
southeast toward him. Photographs, plats, and diagrams 
also appear in the record, illustrating construction of the 
planes and the manner of the accident, which was also 
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demonstrated in the courtroom by witnesses who used 
model planes, appearing in the record. 

From the aforesaid evidence, it could have reasonably | 
been concluded by the jury that Mrs. Kinsey was negli- 
gent as alleged by plaintiff, in that she operated her © 
plane in such manner as to endanger the life and property 
of others; failed to keep a vigilant watch or lookout for 
other planes; and attempted to pass too closely and over- 
took the Heitman plane from the left rear, thus failing 
to give his plane the right-of-way by altering her course 
to the right or taking other precautions to avoid the 
collision, all of which proximately caused the accident 
and death of plaintiff's decedent. 

Defendant, for answer traversed by plaintiff, admitted 
that on October 19, 1947, there was a collision, and that 
Heitman was a duly qualified and licensed commercial 
aircraft pilot and flight instructor, flying a Cessna 140 
at an altitude of about 1,200 feet from the northwest in 
a southeasterly direction toward the airport; admitted 
that Mrs. Kinsey was a duly qualified and licensed 
private aircraft pilot, and owner of a Cessna 140, which 
she was flying generally in a southerly direction to the 
rear of Heitman. Otherwise defendant denied generally, 
and alleged substantially that the accident and deaths 
were not the result of any negligence by Mrs. Kinsey, but 
were proximately caused by specifically alleged negli- 
gence of Heitman, who, with full knowledge of the facts, 
conditions, and elements involved in such a formation 
flight, assumed the risk thereof and plaintiff could not 
recover. 

The doctrine of assumption of risk and its application 
was discussed at length by this court in Landrum v. 
Roddy, 143 Neb. 934,12 N. W. 2d 82, 149 A. L. R. 1041. 
Whether or not, as an issue, the doctrine had application, 
if properly submitted in the case at bar, we need not 
discuss or decide. It is sufficient for us to say that by 
instructions Nos. 15, 16, and 17, the trial court did submit 
that issue to the jury in a manner most favorable to 
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defendant. Those instructions told the jury in substance 
that if it found from a preponderance of the evidence 
that Heitman, at the time of planning and engaging in 
such formation flying, knew or should have known of 
the dangers naturally inherent in the operation by reason 
of the conditions and elements then existent, yet never- 
theless voluntarily engaged therein, he thereby assumed 
the risk and could not recover. The instruction did not 
contain an appropriate qualification that the accident 
must have resulted from or been proximately caused by 
such conditions and elements. As an elementary propo- 
sition, of course, if Mrs. Kinsey were guilty of negligence 
- proximately causing the accident as alleged by plaintiff 
and heretofore discussed, then Heitman did not assume 
the risk thereof. See, Miller v. Mathis, 233 Iowa 221, 8 
N. W. 2d 744; Edwards v. Kirk, 227 Iowa 684, 288 N. W. 
875; Stout v. Lewis, 11 La. App. 503, 123 So. 346; Marks 
v. Dorkin, 105 Conn. 521, 136 A. 83, 61 A. L. R. 1224; 
Hedding v. Pearson, 76 Cal. App. 2d 481, 173 P. 2d 382; 
Panhandle & S. F. Ry. Co. v. Haywood (Tex. Civ. App.), 
227 S. W. 347; Hanaman v. Liberty Trucking Co., 243 
Wis. 478, 11 N. W. 2d 130, 149 A. L. R. 640. 

The foregoing instructions contained no such qualifica- 
tions of the rule, and in that regard, the effect of the 
order erroneously entered by the trial court subsequently 
granting a new trial, and dismissing plaintiff’s action 
upon the ground that plaintiff's decedent assumed the 
risk as a matter of law, was to erroneously assume and 
conclude that plaintiff’s decedent assumed the risk of 
Mrs. Kinsey’s negligence. On the other hand, whether 
or not there was any competent evidence from which a 
jury could reasonably have concluded that plaintiff’s 
decedent was guilty of contributory negligence, we are 
not required to decide. It is sufficient for us to say that 
the issue was submitted to the jury by appropriate in- 
structions and we find no competent evidence in the 
record which could justify a finding that plaintiff’s 
decedent was guilty of negligence more than slight as a 
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matter of law, thus barring plaintiff's recovery, as heid 
by the trial court. We therefore conclude that the evi- 
dence was amply sufficient to sustain the verdict, and 
that the trial court erred in holding otherwise. 

Defendant argued that instruction No. 11, which among 
other things purportedly set forth the air traffic rules 
and regulations applicable in this state, was prejudicially 
erroneous. Defendant received the benefit of part of 
the same rules and regulations in instruction No. 14, 
about which no complaint was made. Concededly, on 
October 19, 1947, the Nebraska Department of Aeronau- 
tics Air Traffic Rules, § VI, p. 59, subdivision 1-a, pro- 
vided that: “Pilots operating aircraft over the lands and 
waters of the State of Nebraska shall comply with the 
rules and regulations of the Civil Aeronautics Board, re- 
lating to air traffic.” Without dispute, also, the instruc- 
tion correctly recited the applicable rules and regulations 
of the Civil Aeronuatics Board specifically authorized by 
Congress (49 U.S. C. A., § 551) and in force and effect 
on October 19, 1947. As provided in such rules and 
regulations, they had application “to aircraft operated 
anywhere in.the United States, including the several 
States * * *.” See, Federal Register, vol. 12, No. 161, p. 
5547; Neiswonger v. Goodyear Tire & Rubber Co., 35 F. 
2d 761; Sheboygan Airways, Inc., v. Industrial Comm., 
209 Wis. 352, 245 N. W. 178. 

The statute creating the Nebraska Department of 
Aeronautics was enacted in 1945 for the purposes, among 
others, of: “* * * (1) providing for the protection and 
promotion of safety in aeronautics, (2) cooperating in 
effecting a uniformity of the laws relating to the develop- 
ment and regulation of aeronautics in the several states, 
* * * (4) establishing uniform regulations, consistent with 
federal regulations and those of other states, in order that 
those engaged in aeronautics of every character may so 
engage with the least possible restriction, consistent with 
the safety and the rights of others * * *.”. Section 3-102, 
R. S. Supp., 1949. 
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Sections 3-105 and 3-110, R. S. Supp., 1949, gave the 
Nebraska Department of Aeronautics the power to adopt 
rules and regulations not inconsistent with the foregoing 
purposes, which rules and regulations “shall be kept in 
conformity, as nearly as may be, with the then current 
federal legislation governing aeronautics, the regulations 
duly promulgated thereunder and rules and standards 
issued from time to time pursuant thereto.” 

In the light of the foregoing, no question of delegation 
of power could be involved, as argued by defendant. 
The Department of Aeronautics simply authoritatively 
adopted by reference rules and regulations already 
in existence. The instruction was not prejudicially 
erroneous. 

Instruction No. 12 gave defendant the benefit of the 
sudden emergency rule. Defendant argued that it was 
prejudicially erroneous, because as given it absolved 
defendant only from gross negligence. It will be recalled 
that defendant alleged contributory negligence as a 
defense, in which event plaintiff could only recover if 
plaintiff's decedent was guilty of slight negligence and 
defendant’s decedent was guilty of gross negligence in 
comparison therewith. The trial court so informed the 
jury by instruction No. 15, in a manner favorable to 
defendant. It is elementary that instruction No. 12 must 
be read in the light of instruction No. 15 and all other 
instructions given by the court. As a matter of fact, in 
both instructions Nos. 4 and 5, the trial court specifically 
cautioned the jury that all the law applicable to the case 
had not been included in any one instruction but in 
considering one instruction given, the jury should con- 
sider it in the light of and in harmony with all the other 
instructions given in the case. In the light of the fore- 
going, and the language of the instruction itself, we 
conclude that instruction No. 12 had the effect of absolv- 
ing Mrs. Kinsey not only from negligence but also from 
gross negligence, if the jury found that she was suddenly 
confronted with an emergency not brought about by her 
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own negligence. The instruction, although erroneous, 
was thus favorable to defendant rather than prejudicially 
erroneous. 

The applicable rule is that: ‘An instruction will not 
be held to be prejudicially erroneous merely because of a 
harmless imperfection which cannot reasonably be said 
to have confused or misled the jury to the prejudice of 
the party complaining.” Hampton v. State, 148 Neb. 
574, 28 N. W. 2d 322. See, also, Pierson v. Jensen, supra. 

Further: “Where an instruction, though erroneous, is 
not prejudicially so and cannot by any course of logical 
reasoning be deemed to have resulted in disadvantage to 
the complaining party, it should not be allowed to work 
a reversal.” Johnson v. Samuelson, 116 Neb. 297, 216 N. 
W. 810. By analogy, such an instruction is not legal 
cause or reason for granting a new trial. 

Finally, defendant contended that instruction No. 15 
was ambiguous in such manner as to erroneously impose 
a burden upon defendant. In Chard v. New York Life 
Ins. Co., 145 Neb. 429, 16 N. W. 2d 858, relied upon by 
defendant, it was held: “Instructions relating tothe bur- 
den of proof should not impose a greater burden on either 
party than the law requires nor relieve a person of the 
burden imposed by law.”’ The rule thus stated is correct, 
but it has no application to the situation presented in this 
case. 

The applicable rule is that: “In determining whether 
there is error in the giving of a sentence in an instruction, 
it must be considered in connection with the instruction 
of which it is a part and all other instructions given by 
the court.. The true meaning of instructions is to be 
determined not from a separate phrase or paragraph, but 
by considering all that is said on each subject or branch 
of the case.” Roberts v. Carlson, 142 Neb. 851, 8 N. W. 
2d 175. 

That part of instruction No. 15 about which complaint 
was made, read: “Should you find that Mildred E. 
Kinsey was guilty of negligence in one or more of the 
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particulars claimed by the plaintiff, as hereinbefore set 
forth, which was the proximate cause of the collision 
involved herein; and should you further find that the 
said Heitman, was guilty of negligence in the particulars 
claimed by the defendant estate, as hereinbefore set 
forth, which was a proximate cause of such collision, then 
it will be your duty to compare the negligence of said 
Mildred E. Kinsey with the negligence of said Heitman, 
in arriving, at your verdict.” (Italics supplied.) 

Defendant argued that the words “in the particulars 
claimed by the defendant estate, as hereinbefore set 
forth,” erroneously imposed a burden on defendant. The 
words “as hereinbefore set forth” obviously referred to 
instructions Nos. 13 and 14 just previously given. In- 
struction No. 13 defined contributory negligence and 
informed the jury that the burden of proof with relation 
thereto was generally imposed upon defendant. The 
court then said: “In this case the defendant estate con- 
tend that the collision and death of Martin Heitman, were 
the direct and proximate result of negligence of the said 
Heitman, contributing thereto, in the following particu- 
lars: * * * .”” Thereafter followed seven specific allega- 
tions of negligence by Heitman qualified by the statement 
that: ‘‘While the burden of proof is upon the defendant 
estate to establish, by a preponderance of the evidence, 
that said Martin Heitman was guilty of contributory 
negligence in one or more of the particulars set forth 
claimed by the defendant estate, yet this issue, as well as 
all other issues in the case, must be determined from a 
careful consideration of all the evidence received during 
the trial.” (Italics supplied.) The particular language of 
instruction No. 15, about which complaint was made, did 
not impose an additional burden on defendant but proper- 
ly gave defendant the benefit of all the foregoing state- 
ment as distinguished from only a part thereof. 

In that connection, also, instruction No. 14 particularly 
specified the conditions and elements which the jury 
should take into consideration “In determining whether 
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or not said Martin Heitman was negligent in one or more 
of the particulars claimed by the defendant estate, * * *.” 
(Italics supplied.) As a matter of fact, in two other 
paragraphs of instruction No. 15, the trial court told the 
jury in effect that in order to recover, plaintiff was 
required to establish “by a preponderance of the evi- 
dence, each and all of the material allegations of her 
petition against the defendant estate, as hereinbefore set 
forth and explained,” and again required plaintiff to 
establish “all the material allegations of her petition” 
without any other qualification. (Italics supplied.) 

We conclude that the language used in instruction No. 
15 did not erroneously impose a burden upon defendant, 
and was not in any manner prejudicial to defendant. 

For the reasons heretofore stated, we conclude that 
the trial court erroneously vacated the verdict, erro- 
neously granted a new trial, and erroneously dismissed 
plaintiff's case. Therefore, the judgment should be and 
hereby is reversed, and the cause is remanded with 
directions to reinstate the verdict and enter judgment 
thereon in favor of plaintiff. 

REVERSED AND REMANDED WITH DIRECTIONS. 


JoHN LATHAM, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
40 N. W. 2d 522 


Filed December 29, 1949. No. 32634. 


1. Witnesses: Criminal Law. A witness may be asked on cross- 
examination if he has been convicted of a felony. 
The inquiry on cross-examination of a defend- 
ant in a criminal case when he is a witness whether he has been 
convicted of a felony is permissible, and if the answer is in the 
affirmative he may then be asked the number of his convictions, 
and if an answer is correctly given, the inquiry must end there. 
If any answer of defendant in such examina- 
tion is untrue or if he claims he does not know, the fact of his 
conviction or convictions may be shown, but only by the record 


114 NEBRASKA REPORTS [VoL. 152 


Latham v. State 


thereof. It is error to explore on cross-examination of defendant 

the details of any charge of which he has been convicted or the 

sentence imposed because thereof. 

The purpose of the narrow inquiry permitted 
in this regard is for impeachment of the defendant as a witness 
and not to show he is prone to criminal acts, and it should be 
strictly confined to the limits fixed by the statute as interpreted 
by this court. 

5. Trial. Error may not be claimed because of the nature of cross-. 
examination if it was not on the trial challenged by timely and 
proper objection thereto. 

6. Witnesses. When a witness is cross-examined on a matter 
collateral to the issue, he cannot, as to his answer, be subse- 
quently contradicted by the party putting the question. 

7. New Trial: Appeal and Error. The denial of a motion for a 
new trial on the ground of newly discovered evidence will not 
generally be disturbed when based upon conflicting evidence and 
there is an absence of abuse of legal discretion. 

8. Criminal Law: Trial. An instruction in a criminal case that the 
jury has no right to reject the testimony of any of the witnesses 
without good reason, and should not do so unless it finds it 
irreconcilable with the other testimony which it finds to be true, 
is erroneous and ordinarily prejudicial. 


\ 


Error to the district court for Douglas County: JAMES 
T. ENGLISH, JUDGE. Reversed and remanded. 


Joseph M. Lovely and Edward T. Hayes, for plaintiff 
in error. 


James H. Anderson, Attorney General, and Walter E. 
Nolte, for defendant in error. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


BoSLAuUGH, J. 

John Latham, referred to herein as defendant, was 
convicted of and sentenced for the crime of robbery 
by force and violence, and prosecutes error to review 
the record of his conviction and sentence. 

The defendant claims error because of the inquiry 
made of him by the State during the trial in reference 
to his previous convictions for felonies, after, as he 
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claims, he had truthfully and without equivocation 
answered the question asked him by counsel for the 
State in reference to his previous convictions. The de- 
fendant was a witness in support of his defense of the 
charge made against him, and on direct examination 
by his counsel testified that he had been four times 
convicted of crime. The defendant on cross-examination 
answered the inquiry if he had been convicted of four 
felonies directly and unequivocally in the affirmative. 
The cross-examination was pursued further in an ir- 
regular manner but without proper objection by the 
defendant, and it developed his conviction of conspiracy 
in Iowa, the duration of two sentences imposed upon the 
defendant of four and five years respectively, and that 
he had been convicted twice of jail breaking, but the 
sentences imposed because thereof ran concurrently 
with those being served by him at the time he wrong- 
fully left the place of his confinement. 

The statute (§ 25-1214, R. R. S. 1943) provides that: 
“A witness may be interrogated as to his previous con- 
viction for a felony, but no other proof of such convic- 
tion is competent except the record thereof.” A defend- 
ant in a criminal case who becomes a witness subjects 
himself to the rules applicable to other witnesses. Craw- 
ford v. State, 116 Neb. 629, 218 N. W. 421; Swogger v. 
State, 116 Neb. 563, 218 N. W. 416; Dunlap v. State, 116 
Neb. 313, 217 N. W. 89. The statute prescribes and limits 
the scope of any inquiry initiated by the State that 
may be made on cross-examination of a defendant in 
a criminal case: It permits inquiry of the defendant 
when he is a witness if he was previously convicted of 
a felony. If the answer is in the affirmative, he may 
be asked the number of such convictions, and if an 
answer is correctly given, the inquiry must end there. 
If any answer of the defendant in this regard is incor- 
rect or if he claims he does not remember, the fact of 
his conviction or convictions may only be shown by 
“the record thereof.” The statute does not permit ex- 
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ploration of the charge or charges of which the defend- 
ant was previously convicted, the details thereof, or the 
sentence imposed upon the defendant. The purpose of 
the restricted inquiry permitted by the statute is for 
whatever effect the fact of a previous conviction may 
have on the credibility of the defendant as a witness, 
and not for the purpose of tending to show that he is 
prone to engage in criminal actions. Bosteder v. Duling, 
115 Neb. 557, 213 N. W. 809; Mortensen v. State, 127 Neb. 
446, 255 N. W. 557; Keating v. State, 67 Neb. 560, 93 
N. W. 980. The inquiry made by authority of this stat- 
ute should be confined to a question or questions in 
proper form, and the witness should be required to 
answer specifically and directly. Neither the cross- 
examiner nor the witness should be allowed to wander 
or explain, but should be confined to the narrow limits 
fixed by the statute. Vanderpool v. State, 115 Neb. 94, | 
211 N. W. 605; Bosteder v. Duling, supra; Sulley v. 
State, 119 Neb. 783, 230 N. W. 846. The defendant by 
his testimony introduced the subject of his convictions 
for crime and thereby exposed himself to cross-examina- 
tion in reference thereto. Any inquiry concerning the 
matter which is the subject of the direct examination 
may be explored on cross-examination of the witness. 
Zelenka v. Union Stock Yards Co., 82 Neb. 511, 118 
N. W. 103; In re Estate of Potts, 144 Neb. 729, 14 N. W. 
2d 323. Defendant failed to properly or sufficiently 
challenge by objection the cross-examination. His claim 
of error because of the cross-examination is without 
substance. 

The defendant on cross-examination was asked about 
matters collateral and immaterial to the issues in the 
case, and the State was permitted to introduce evidence 
to disprove what the defendant had said the facts were. 
This was improper procedure. The apparent purpose 
of such questions by the State was to lay a foundation 
for an impeachment argument to the jury based upon 
false testimony with respect to immaterial matters to 
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prove the defendant unworthy of belief in other matters 
testified to by him vital to his liberty. When a witness 
is cross-examined on a matter collateral to the issue, 
he cannot as to his answer be subsequently contradicted 
by the party putting the question. Vanderpool v. State, 
supra; Swogger v. State, supra. 

The defendant challenges the correctness of the ac- 
tion of the district court denying his motion for a new 
trial, which motion was made on the ground of newly 
discovered evidence material to his defense which he 
claims he could not with reasonable diligence have dis- 
covered and produced at the trial. § 25-1142; R.R.S. 1943. 
John Robert Johnson was employed and worked at the 
White Market and was there at the time of the rob- 
bery, the subject of this prosecution. These facts were 
known to counsel who represented the defendant at the 
trial. Johnson was in the Navy and probably on sea 
duty at the time of the trial, and his name was not en- 
dorsed on the information. Jack Knudtson, a sergeant 
in the Nebraska Safety Patrol, Criminal Investigation 
Bureau, testified that Johnson, after viewing the de- 
fendant and hearing him talk, failed to identify him as 
the robber, stated that he was not the man who com- 
mitted the robbery involved in this case, that he did 
not have a speech defect and the robber did, and that 
he did not look like the man who committed the rob- 
bery. The witness had not revealed these facts to coun- 
sel for defendant. Robert McGowan, an assistant in 
the office of the county attorney, testified that he knew 
Johnson; he was at the jail with Knudtson when John- 
son viewed the defendant and heard him talk; that John- 
son stated that he did not know whether the defendant 
was the robber; that he only got a glimpse of the robber 
at the time of the hold-up; that he would not say one 
way or the other, but he did not think the defendant 
spoke like the robber; and that he did not talk with the 
counsel for the defendant in reference to Johnson at 
any time before the trial. An affidavit of Johnson 
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contains the statement that he is a member of the U. S. 
Navy and stationed at Adok (Adak), Alaska; that he 
was in Omaha in October of 1948 and viewed the de- 
fendant in company with Jack Knudtson and Robert 
McGowan; that the defendant did not have a defect 
in his speech such as the man who robbed the White 
Market; that defendant did not look like the man who 
committed the robbery; and in his opinion the defend- 
ant was not the man who robbed the grocery store. The 
showing in support of the motion indicated that the 
attorneys for the defendant did not know that Johnson 
had failed to identify the defendant as the person who 
committed the robbery. Defendant did not know John- 
son, anything concerning him, or that he had or had 
not identified him as the robber. The action of the court 
on a motion for a new trial involves the exercise of a 
legal discretion. The showing made at the hearing of 
the motion was conflicting and uncertain as to what 
John Robert Johnson would testify concerning the de- 
feridant and his connection with the crime if he were a 
witness. There was also a question of diligence in at- 
tempting to locate Johnson and procure his testimony. 
There is no showing that the testimony of Johnson by 
his presence or by deposition could or would be avail- 
able if another trial was had. The action of the trial 
court in such a situation will not generally be disturbed. 
Scherz v. Platte Valley Public Power & Irrigation Dis- 
trict, 151 Neb. 415, 37 N. W. 2d 721. 

The record in this case shows without dispute that 
at about 8 p. m. on the 27th day of December 1947, two 
men entered a grocery store known as White’s Market 
at 1428 Military Avenue in Omaha, Nebraska; one of 
them remained near the front of the store; one proceeded 
to the rear thereof where the meat business was con- 
ducted, and by force and show of violence caused George 
Wanroe, who was in charge of the meat business, and 
Jack Johnson, who was employed as the grocery and 
stock boy, to enter the icebox; the one who proceeded to 
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the rear of the store there robbed George Wanroe by 
taking his billfold containing $50 from his pocket; and 
the robber then shut the door and detained the two 
men in the icebox until they were later released by a 
customer. The testimony offered by the State tends to 
establish that the defendant, John Latham, was the 
man who perpetrated the robbery. There were five 
persons in the store at the time of the robbery. Four 
were called by the State and testified, and each identi- 
fied the defendant as the man who committed the crime. 
The defendant furnished evidence conflicting, contra- 
dictory, and irreconcilable with that of the State.. The 
defendant asserted and steadfastly maintained his in- 
nocence. He testified that he was, during December 
1947, residing with his wife at 138 North 38th Avenue 
in Omaha; that Clara Boyd had roomed with them; that 
he was home with his wife at the time the robbery in- 
volved herein occurred; that he had no part in the rob- 
bery; that he did not rob George Wanroe; that he did 
not know the location of White’s Market; and that at 
the time fixed as the hour of the robbery he was at his 
home. There was slight corroboration of the defendant. 

The instruction on the subject of the credibility of 
witnesses given in this case contains this language: 
“Yet you have no right to reject the testimony of any 
of the witnesses without good reason, and should not do 
so unless you find it irreconcilable with the other testi- 
mony which you find to be true.” This presents the 
exact situation previously condemned by this court as 
erroneous and prejudicial. Kitts v. State, 151 Neb. 679, 
39 N. W. 2d 283; Schluter v. State, 151 Neb. 284, 37 
N. W. 2d 396. 

The judgment should be and hereby is reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED. 

WENKE, J., dissenting. 

I dissent from that part of the majority opinion which 
holds that the trial court, by using the language quoted 
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from its instruction on the subject of the credibility of 
witnesses, committed prejudicial error requiring a re- 
versal. The reasons for my dissent are the same and 
sufficiently stated in my dissent to the majority opinion 
in Schluter v. State, 151 Neb. 284, 37 N. W. 2d 396, and 
will not be restated here. 

CaRTER, J., concurs in this dissent. 


Ray McKELVEY ET AL., APPELLEES, v. BARTON MILLS, INC., 


A CORPORATION, APPELLANT. 
40 N. W. 2d 407 


Filed December 29, 1949. No. 32671. 


1. Workmen’s Compensation. Under the workmen’s compensation 
law parents are not presumed to be dependents of their minor 
children but on the facts of the particular case they may be 
found to be dependents. 

Whether or not parents are dependents under the 

workmen’s compensation law is a question determinable on the 

facts as of the time of the injury. 

Dependency in fact of parents upon minor children 

under the workmen’s compensation law is created by contribu- 

tions, reasonably needed, for the purpose of support. 

If a contribution is made to the ordinary comforts and 

conveniences which are reasonably appropriate to the parties in 

their station in life, and reasonably required for their support, 
the recipients should be regarded as dependents. 


APPEAL from the district court for Dawson County: 
Isaac J. NIsLEY, JupcE. Affirmed in part and in part 
reversed and remanded with directions. 


W. A. Stewart, Jr., and Cline, Williams & Wright, for 
appellant. 


Beatty, Clarke, Murphy & Morgan, for appellees. 


Heard before Simmons, C. J., CARTER, YEAGER, CHAP- 
PELL, WENKE, and BoSLaAuGH, JJ. 
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YEAGER, J. 

This is an action by Ray McKelvey and Gladys McKel- 
vey, appellees, against Barton Mills, Incorporated, a 
corporation, appellant, under the workmen’s compensa- 
tion law of the State of Nebraska for the recovery of 
funeral expenses and workmen’s compensation on ac- 
count of the death of Robert Clyde McKelvey, the 
adopted son of appellees, while in the employ of the 
appellant. 

The action was first tried to a single judge of the 
workmen’s compensation court where an award of $150 
was made for funeral expenses but otherwise compensa- 
tion was denied. 

It was thereafter tried to the full membership of that 
court where a like award was made for funeral allow- 
ance. An award of $500 was made to be paid for the 
benefit of the Second Injury Fund as provided by section 
48-128, R. S. Supp., 1949. This was based on a finding 
that the deceased left surviving no dependents. 

From the award thus made the appellees herein ap- 
pealed the cause to the district court where it was tried 
on the pleadings filed therein and the record made in 
the workmen’s compensation court. 

The district court found that the deceased was injured 
in the course of his employment; that he was an un- 
married person of the age of 16 years; that appellees were 
partially dependent on his earnings for support; that they 
were entitled to benefits under the workmen’s compen- 
sation law in the amount of $12 a week for 325 weeks; 
and that they were entitled to $150 for funeral expenses. 
Judgment was rendered accordingly. 

From this judgment the defendant has appealed. As 
grounds for reversal appellant says that the judgment is 
not sustained by the evidence; that it is contrary to the 
evidence; that it is contrary to law; and that the findings 
of fact made by the district court are not supported by 
the evidence. 

By stipulation the parties have agreed that the deceased 
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came to his death as the result of an accident occurring 
while he was engaged as an employee of the appellant, 
that the death is compensable under the workmen’s com- 
pensation law, and that his rate of pay at the time of his 
death was sufficient to have entitled him to the maximum 
rate allowable for temporary total disability under the 
workmen’s compensation law or $18 a week. 

In the light of the stipulation the only questions for 
determination here are that of whether or not the appel- 
lees were at the time of the death of Robert Clyde 
McKelvey his dependents within the meaning of the 
workmen’s compensation law and if so then to what rate 
of compensation they are entitled. 

Section 48-124, R. S. 1943, contains the definitions of 
those who are or may be regarded as dependents under 
the workmen’s compensation law. It becomes clear 
from a reading of this section that parents are not pre- 
sumed to be dependents of minor -children but on the 
facts they may be found to be dependent. They fall 
within the class contemplated by the following which is 
a part of the section: “In all other cases, questions of 
dependency, in whole or in part, shall be determined in 
accordance with the fact, as the fact may be at the time 
of the injury; * * *.” 

In point of fact the record in this case discloses that 
Robert Clyde McKelvey was adopted by appellees when 
he was a baby and that the relation of parents and child 
was sustained thenceforth. In April 1947 after this boy 
had reached the age of 16 years and a few weeks before 
he would have finished the ninth grade he quit school and 
went to work. It appears that he quit school contrary to 
the wishes of the parents. It appears that he did not like 
school. It further appears that he wanted to go to work 
in order to be of help and assistance to his parents. He 
worked on the farm operated by his father until May 31, 
1947. For this work he received no pay. On May 31, 
1947, he went to work for the appellant and worked there 
one week. For this he was paid $20.67. He gave his 
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mother $20 of this amount. He then went to work for 
one Elwood Knauss where he worked for about a month. 
For this work he received $100. Out of this he contrib- 
uted $5 to $10 a week for groceries, he gave his mother 
$17 in cash, and gave his father $5.50 for repairs on the 
family car. After working for Elwood Knauss and to 
August 9, 1947, he again worked for his father on the 
farm. For this he received no pay. On August 9, 1947, 
he went to work for the appellant as a truck driver. . He 
continued in this employment until his death. His pay 
for this period was a total of $292.59. After deductions 
for social security, income tax, and an item of $10 
denominated miscellaneous, the net compensation paid 
for his service was $242.37. This was at a gross rate of 
approximately $45 a week and a net rate of approxi- 
mately $37 a week. 

The evidence is not as clear as it might be as to contri- 
butions made to the parents during the latter period of 
employment. It is clear that he did give his mother 
$10.50 on the Saturday before his death and $20 on Sep- 
tember 13, 1947. She testified also that he gave her 
from $5 to $10 every time he got a pay check. She also 
testified that he furnished groceries of the value of $5 
to $10 each week. None of this evidence is controverted. 
Whether or not the $10.50 or the $20 items were meant 
to be included in the estimated weekly amounts out of 
the pay checks is not made clear. On September 6, 
1947, he gave his father $20 for a tire and tube for the 
family car. 

Thus it appears that over the period of his continuous 
employment by the defendant, if plaintiffs’ maximum 
estimate of contributions is to be accepted, he contributed 
to his parents approximately 44 percent of his gross 
earnings and approximately 54 percent of the amount 
actually received. The percentages would be higher if 
the $10.50 and the $20 given to his mother and the $20 to 
his father were included. 

The circumstances surrounding this family were, as the 
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evidence discloses, that Ray McKelvey was a tenant 
farmer. He operated a 200-acre farm. About 175 acres 
were under cultivation. The chief crops produced appear 
to have been corn and alfalfa. He had two cows, two 
horses, and a pony, and no other livestock. He had suf- 
ficient old farm equipment for his purposes. It appears 
he did not have a surplus of cash at the beginning of 
1947. He negotiated a loan of $1,500 in order to permit 
him to carry on his farming operations for the year. His 
gross income for the year was about $4,100. Gladys 
McKelvey was in poor health and was in need of an 
operation. She had had two previous operations which 
cost about $500. It reasonably appears that appellees 
could have gotten along without the assistance given by 
the deceased but that these contributions provided noth- 
ing beyond what may be regarded as ordinary necessi- 
ties and relieved only against self-denial. It further 
reasonably appears that the deceased made the contribu- 
tions in recognition of a duty in this respect which it 
pleased him to assume. 

This court said in Kral v. Lincoln Steel Works, 136 
Neb. 31, 284 N. W. 761: ‘Where the evidence shows that 
parents, with limited means, actually received contribu- 
tions for their support from the wages of a son now 
deceased, such fact constitutes evidence strongly tending 
to establish dependency, and the question of dependency | 
or partial dependency must be determined from the facts 
in each case.” 

In Pieters v. Drake-Williams-Mount Co., 142 Neb. 315, 
6 N. W. 2d 69, it was said: “Dependency in fact under 
* * * the workmen’s compensation act is not created by 
contributions made for purposes other than the partial 
support of the alleged dependent. 

“The determination of the fact of partial dependency 
under * * * the workmen’s compensation act must be 
based first upon contributions made by the employee for 
the purpose of support of the claimed dependent. 

“Tt is not money contributed, but money contributed 
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for the purpose of support of the claimant that must be 
the basis of any claim of partial dependency under said 
act.” . 

This court has held that where a claim is made under 
the workmen’s compensation law on account of depend- 
ency actual as distinguished from mere legal depend- 
ency must be shown. Palmer v. Hamer, 133 Neb. 362, 
275 N. W. 322; Meyer v. Nielsen Chevrolet Co., 137 Neb. 
6, 287 N. W. 849. 

“Dependency” and “support” under the workmen’s 
compensation law are not capable of certain definition. 
The definition and application of these words should not 
be too severely restricted. If a contribution is made to 
the ordinary comforts and conveniences which are rea- 
sonably appropriate to parties in their station in life, it 
should be considered as support and the recipient regard- 
ed as a dependent. 

In Federal Underwriters Exchange v. Hinkle, (Tex. 
Civ. App.) 187 S. W. 2d 122, is found a statement ap- 
propriate to such a situation: ‘Support is a very flex- 
ible term and includes something more than the bare 
necessities of life. It includes also the ordinary com- 
forts and conveniences which are reasonably appropriate 
to the parties’ station in life—such as were actually 
being enjoyed by them at the time of and prior to their 
son’s death.” 

In the light of the statute and these pronouncements 
and the facts as disclosed by the record, we are of the 
opinion that the appellees were at the time of his 
death dependents of Robert Clyde McKelvey and are 
entitled to recover compensation under the workmen’s 
compensation law on account of his death on the basis 
of partial dependency. . 

Having come to this conclusion it becomes necessary 
to determine whether or not the district court erred 
in fixing the amount of the recovery. 

In accordance with section 48-122, R. S. Supp., 1949, 
they are entitled to receive for not to exceed 325 weeks 
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the proportion of $18 a week that his average contribu- 
tion from his wages for a reasonable time immediately 
prior to the accident bore to the total of his wages 
received. 

There was not sufficient continuity of compensated 
employment before the extended period over which 
the deceased worked for appellant to make a finding 
that he made the regular contributions contemplated 
by the statute. He did work continuously however for 
the appellant for 644 weeks. His total wages for the 
period was as we have computed it $292.59. The average 
weekly rate as pointed out was $45 a week. What the 
record discloses as to contributions made has been also 
pointed out. The evidence in the form and substance 
indicated came into the record without objection. 

In the light of the uncertainty as to whether or not 
the amount from each pay check was $5 or $10 and the 
amount for groceries each week was $5 or $10 and in 
the light of the fact that no exception has been taken 
to this lack of certainty in these respects, it does not 
appear that the district court was or this court is re- 
quired to regard the one or the other as a finality. It 
appears a median should be accepted between the two. 

We conclude therefore that the contributions in cash 
were about $7.50 a week and in groceries a like amount 
or a total of $15 a week. This amount is 3314 percent 
of his average weekly wage. This percentage of $18 
a week, the maximum allowable for total disability 
under the workmen’s compensation law, would amount 
to $6 a week. This is the amount which should be 
allowed instead of $12 a week which was allowed by 
the district court. We conclude, since there is no fact 
or circumstance to reasonably indicate that support 
would have been withdrawn short of that time, that the 
award should be for 325 weeks, the maximum length of 
time under the statute. 

The judgment of the district court is affirmed in all 
respects except as to the amount of the weekly pay- 
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ments. In this respect it is reversed and the cause 
remanded with directions to vacate the weekly rate 
of $12 a week and enter judgment instead at the rate of 
$6 a week. 
AFFIRMED IN PART AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 
MEssmore, J., participating on briefs. 


THERESA PINT, APPELLEE, V. PETER HAHN, APPELLANT, 
IMPLEADED WITH Mary ToMEK HAHN AND 


COUNTY OF PIERCE, APPELLEES, 
40 N. W. 2d 328 


Filed December 29, 1949. No. 32684. 


1. Waters. Water flowing in a well-defined watercourse may not 
lawfully be diverted and cast upon the lands of an adjoining 
landowner where it was not wont to run according to natural 
drainage. 

2. Injunction. Equity will afford relief by injunction against a 
continuing injury to land caused by an unlawful discharge of 
flood or surface waters by an adjoining landowner. 


AppeaL from the district court for Pierce County: 
Fay H. Pottock, Jupce. Affirmed. 


Phillip A. Tomek and John G. Tomek, for appellant. 
Frederick M. Deutsch, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 

This is a suit to enjoin the defendant Peter Hahn 
from diverting surface drainage waters from their nat- 
ural course and for a mandatory injunction to compel 
the removal of certain dikes constructed by him in 
making such diversions. The County of Pierce was a 
party defendant because of a county road and drainage 
openings through it which are affected by the litigation. 
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Mary Tomek Hahn was also made a party defendant 
because of her ownership of certain lands that might 
be affected by the decree. The trial court found 
against the defendant Peter Hahn and he appeals. 

The record shows that Theresa Pint, the plaintiff 
below, is the owner of the southwest quarter of Sec- 
tion 24 and the north half of the northwest quarter of 
Section 25. The county road here involved is on the 
section line between these two tracts. The defendant 
Peter Hahn is the owner of the northeast quarter of 
Section 25 which lies immediately east of the Pint 
land in Section 25. Mary Tomek Hahn is the owner of 
the south half of the southeast quarter of Section. 24 
which lies immediately east of the Pint land in Section 
24. The county road also runs along the section line: 
between the Peter Hahn and the Mary Tomek Hahn 
lands, the former being to the south and the latter to 
the north thereof. 

The record shows that the county graded the county 
road about 1921. At the same time the county 
constructed a culvert across the road from north to 
south approximately 200 feet east of the northwest 
corner of the Peter Hahn land. The record shows 
that the surface water draining from the lands lying 
north and east of this culvert formerly crossed the 
road near the place where the culvert was built and 
continued across the land of Peter Hahn in a natural 
drainage course to a point 750 feet south of the 
northwest corner of his land where it entered the Pint 
land in Section 25. This point of crossing is referred 
to in the record as at the “willow tree” and we will 
hereafter so designate it. The low point of the natural 
drainage on the county road was about 60 feet east of 
the culvert. The culvert was a 24-inch tubular culvert. 
It was inadequate to carry all the water collected north 
of the road during periods of heavy rainfall which re- 
sulted in water flooding over the road during such 
periods. These waters followed the natural course of 
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drainage in a southwesterly direction across the Peter 
Hahn land and entered the Pint land at the willow tree. 

The evidence shows that at a point commencing 
approximately 50 feet west of the culvert the county 
road passed over some higher ground described in the 
record as a knoll. This knoll extended about 25 feet 
north and 40 or 50 feet south of the county road. Prior 
to the grading of the road it prevented the passage to 
the west of the drainage waters heretofore described. 
North of the knoll certain drainage waters made their 
way from the Mary Tomek Hahn land onto the Pint 
land in Section 24. These waters crossed into the Pint 
land north of the knoll, thereafter took a southwesterly 
course across the Pint land in Section 24, and crossed 
the county road and onto the Pint land in Section 25. 
Where these waters crossed the county road the county 
constructed a 30-inch tubular culvert. The second cul- 
vert was 814 feet west of the first culvert, the second 
culvert being west of the knoll and the first culvert 
east of it. The evidence is clear that in its natural state 
. there was a natural surface water drainage course which 
crossed the county road near the first culvert and a 
second which crossed it at the location of the second 
culvert. These two watercourses converged southwest 
of the willow tree and found their way into Willow 
Creek to become a part of a live stream. This being 
true, the northeast quarter of Section 25 belonging to 
the defendant Hahn was, in its natural state, burdened 
with the drainage waters crossing the county road at 
or near the culvert éast of the knoll; the north half of 
the northwest quarter of Section 25, belonging to plain- 
tiff, was likewise burdened with the drainage waters 
crossing the county road at or near the culvert west 

of the knoll. 
"The record shows that about 1921 the county graded 
the county road and, in so doing, cut through the knoll. 
The north road ditch then constructed had an elevation 
which permitted waters from east of the knoll to flow 
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west into the drainage course crossing the county road 
at or near the second culvert west of the knoll and thus 
burdened the Pint land in Section 25 with these addi- 
tional waters. Shortly thereafter the plaintiff, or mem- 
bers of her family acting for her, placed a dike in the 
north road ditch to prevent a flow of surface drainage 
waters to the west from the natural drainage course 
east of the knoll. This situation continued to exist until 
the fall of 1947 when the county again worked the 
road and constructed new, or cleaned the old, road 
ditches. The dike in the north ditch does not appear 
to have been removed. However, the south road ditch 
was opened so as to permit waters to pass through it 
to the west. 

Defendant Hahn then built a dike on his fence line 
south of the county road along the north side of the 
northeast quarter of Section 25 which diverted waters 
passing under the first culvert to the west and onto 
plaintiff’s land in Section 25. Plaintiff thereupon caused 
the south ditch to be dammed to prevent the passage of 
waters through it. Defendant Hahn then constructed a 
ditch on his own land which by-passed the dike con- 
structed across the south road ditch and thereby contin- 
ued the diversion of waters from the east to the west 
watercourse. 

The evidence shows that a well-defined drainage 
course existed from a point near the first culvert across 
the Hahn land to the willow tree. An engineer who 
examined the area testified that the natural drainage 
course was evidenced by small swales from one to two 
feet in depth, although of such a nature that they were 
farmed over. From the dike south of the east culvert to 
the willow tree there was a difference in elevation of six 
feet. The evidence establishes that drainage waters col- 
lected from the northeast and east of the east culvert 
drained across the Hahn land to the south and crossed 
onto the Pint land in the vicinity of the willow tree. The 
Hahn land is therefore burdened with the water dis- 
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charged from this natural watercourse in accordance 
with the principles announced in Leaders v. Sarpy 
County, 134 Neb. 817, 279 N. W. 809; Born v. Keil, 146 
Neb. 912, 22 N. W. 2d 175; Andersen v. Town of Maple, 
151 Neb. 103, 36 N. W. 2d 620; Jack v. Teegarden, 151 
Neb. 309, 37 N. W. 2d 387. It is there held that water 
flowing in a well-defined watercourse cannot be lawfully 
diverted and cast upon the lands of another to his damage 
where it was not wont to run in the course of natural 
drainage. 

Where an obstruction in a natural drainage course 
constitutes a continuing and permanent injury to other 
landowners, such landowners may, on a proper showing, 
obtain a decree ordering the removal of the obstruction. 
Leaders v. Sarpy County, supra; Andersen v. Town of 
Maple, supra. 

Where surface water resulting from rain and snow 
flows in a well-defined course, whether it be ditch, swale, 
or draw in its primitive condition, and seeks its discharge 
in a neighboring stream, its flow cannot be arrested or 
interfered with by a landowner to the injury of neighbor- 
ing proprietors. Leaders v. Sarpy County, supra; Jack 
v. Teegarden, supra. When water has a definite channel 
it is a watercourse and no person through whose land it 
flows has a right to divert it from its natural course to 
the injury of other landowners. Snyder v. Platte Valley 
Public Power & Irrigation District, 144:Neb. 308, 13 N. 
W. 2d 160, 160 A. L. R. 1154; Andersen v. Town of Maple, 
supra. ; 

Where a landowner wrongfully diverts waters flowing 
in a well-defined watercourse and casts them upon the 
lands of an adjoining landowner where it was not wont 
to run in its natural state, injunction affords a proper 
remedy. Jack v. Teegarden, supra. Under the principles 
announced, plaintiff is entitled to the relief granted by 
the trial court. 

The defendant Hahn complains of the alternative pro- 
visions of the decree. In this respect the record shows 
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that a plan prepared by a competent engineer and de- 
signed to control the waters in question was offered in 
evidence. The County of Pierce and the plaintiff indi- 
cated a willingness to accept it. The defendant Hahn has 
not done so. The decree provides that in the event the 
interested parties voluntarily accept the plan, the district 
court will retain jurisdiction for the purpose of enforcing 
the agreement. There is nothing compulsory or coercive 
in this portion of the decree. The defendant Hahn can 
wholly avoid its effect by the simple expedient of not 
accepting it. The decree entered by the court, which is to 
be effective if the alternative provisions are not accepted, 
is sustained by the record and it is affirmed. 
AFFIRMED. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 
JANUARY TERM, 1950 


Ipa ERICKSON, APPELLEE, V. EVERETT R. Morrison, 


APPELLANT. 
40 N. W. 2d 413 


Filed January 6, 1950. No. 32596. 


Automobiles. Ordinarily a guest passenger in an automobile 
has a right to assume that the driver is a reasonably safe and 
careful driver, and the duty to warn him does not arise until 
some faet or situation out of the usual and ordinary is presented, 
The duty of a guest riding in an automobile is to use 
reasonable care in keeping a lookout commensurate with that 
of an ordinary prudent person under similar circumstances. The 
guest is not required to use the same degree of care as the 
driver, and ordinarily the guest need not watch the road or 
advise the driver in the management of the car. 

Damages. In an action for damages, when the law furnishes 
no legal rule for measuring them, the amount to be awarded 
rests largely in the sound discretion of the jury, and the courts 
are reluctant to interfere with a verdict so rendered. 

Trial. A verdict may be set aside as excessive only when it 
is so clearly exorbitant as to indicate that it was the result of 
passion, prejudice, or mistake, or that it is clear that the jury 
disregarded the evidence or controlling rules of law. 


AppEAL from the district court for Douglas County: 


FRANK M. DINEEN, JupGE. Affirmed. 


Fitzgerald & Smith, and Robert L. Smith, for appellant. 
Gross & Welch, Joseph J.. Vinardi, and Harold W. 


Kauffman, for appellee. 
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Erickson v. Morrison 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CaRTER, J. 

This is an action for damages for eresiel injuries 
growing out of an automobile accident at a street inter- 
section. The jury returned a verdict for plaintiff for 
$2,500 and the defendant appeals. 

The evidence shows that on November 17, 1946, 
plaintiff was riding in her father’s automobile on Forty- 
eighth Street in the city of Omaha immediately prior to 
the accident here involved. Her father was driving the 
car, her mother occupied the right side of the seat, and 
plaintiff sat between them. All three testify that they 
were proceeding south on Forty-eighth Street at a speed 
of 15 to 20 miles an hour. Plaintiff testifies that just as 
they were entering the intersection of Decatur and 
Forty-eighth Streets she saw defendant’s car 30 or 40 
feet east of the intersection, advancing at a speed of 40 
miles an hour. She states that defendant did not slow 
down or change his direction prior to the impact. Plain- 
tiff testifies that the collision occurred in the southwest 
quadrant of the intersection, west of the center of Forty- 
eighth Street, and two or three feet south of the center 
of Decatur Street. She testifies that her father turned 
his car to the southwest in an attempt to avoid the 
collision. The car in which plaintiff was riding, here- 
after designated as the Erickson car, struck the defend- 
ant’s car on the right side between the two doors. The 
front end of the Erickson car was badly damaged, the 
evidence being that the left front fender first struck 
defendant’s car. After the impact the Erickson car 
‘ came to a stop within five to ten feet. Following the 
collision defendant’s car pursued a southwesterly course, 
climbed a bank on the south side of Decatur Street just 
outside of the intersection, and rolled back on its left 
side. The two cars were within six or eight feet os each 
other after the accident. 
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Plaintiff testifies that the accident occurred about 
10:45 a. m. on a Sunday. She and her parents were on 
their way to church. Due to a detour they had not been 
able to travel the route with which they were familiar. 
They had become uncertain of the route they were taking 
and immediately prior to the accident they were endeav- 
oring to orient themselves by looking for the street signs 
on the streets they were crossing. There is evidence in 
the record, also, that there were some bushes along the 
north side of Decatur Street which partially blocked the 
view, to the left of the intersection, of one approaching 
from the north on Forty-eighth Street.’ Plaintiff testifies 
also that immediately after the accident she went to 
defendant’s car and talked to the defendant before he 
was able to get out of the car. She testifies that the 
defendant then said: “‘What hit me? I didn’t see a 
thing.’ ” 

Plaintiff’s. father, the driver of the car, testifies that 
he approached the intersection at a speed of 15 to 20 
miles an hour with the intention of turning right on 
Decatur Street. He states that when he was in the inter- 
section a distance of 15 feet he saw the defendant’s car 
a short distance east of the intersection approaching at a 
speed of 50 miles an hour. He testifies that he looked 
both to the right and to the left before he entered the 
intersection and did not see defendant’s car at that time. 
He states that as he was driving along he was looking for 
street markers in order to find the way to the church 
they had planned to attend. He testifies that he applied 
his brakes immediately on seeing the defendant’s car 
and that he did not travel over four feet after the impact. 

The defendant testifies that he was driving west on 
Decatur Street at a speed of 15 to 20 miles an hour; 
that as he approached Forty-eighth Street he looked both 
to the right and to the left and saw no vehicles approach- 
ing. He says he was driving in the center of the road and 
that he has no recollection of what happened after enter- 
ing the intersection. He says, also, that he has no recol- 
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lection of the conversation testified to by the plaintiff. 
He testifies that the first thing he remembers after the 
accident is the trip to the hospital following the accident. 
His testimony is to the effect that he resided on Decatur 
Street; that he traveled Decatur Street regularly; and 
that he was familiar with the intersection where the 
accident occurred, including the bushes on the north 
side of Decatur Street. 

The traveled portions of the intersecting streets were 
about 20 feet in width. Neither road was paved. They 
had been surfaced with gravel or similar material. The 
day was clear and the streets dry. The bushes involved 
were quite thick but had only a few dry leaves remain- 
ing. The Erickson car approached the intersection from 
defendant’s right and was the favored car if the two cars 
approached the intersection at approximately the same 
time. That the evidence was sufficient to go to the jury 
on the question of defendant’s negligence is not ques- 
tioned by this appeal. 

It is the contention of the defendant that the trial 
court erred in not instructing the jury, as requested, on 
the matter of the contributory negligence of the plaintiff 
in not warning her father, the driver of the car, of the 
partial obstruction of view to the left as one enters the 
intersection from the north. The fact that plaintiff was 
watching for street markers is also asserted as negligence 
on her part. We think the trial court was correct in not 
submitting to the jury the question of negligence on the 
part of plaintiff, based on the foregoing grounds. The 
record shows that the bushes along the north side of 
Decatur Street did partially block the view to the left 
as one approached this intersection. The danger, how- 
ever, was just as apparent to her father as it was to her. 
The danger was not one which was unusual or unex- 
pected. It was not such a danger that a guest in the 
exercise of ordinary care would be expected to warn the 
host driver of the imminence of danger. Ordinarily, a 
guest need not watch the road or advise the driver in the 
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management of the car. There is nothing in the record 
that would indicate to plaintiff that her father was an 
incompetent or careless driver. Under the circumstances 
here shown there was no question of contributory negli- 
gence for the jury in the respects claimed. Hamblen v. 
Steckley, 148 Neb. 283, 27 N. W. 2d 178; Gleason v. Baack, 
137 Neb. 272, 289 N. W. 349. We have stated the general 
rule as follows: “Ordinarily, the guest passenger in an 
automobile has a right to assume that the driver is a 
reasonably safe and careful driver; and the duty to warn 
him does not arise until some fact or situation out of the 
usual and ordinary is presented.” Lewis v. Rapid Tran- 
sit Lines, 126 Neb. 158, 252 N..W. 804. It is urged that it 
was negligence for plaintiff to look for street markers 
as the car in which she was riding as a guest approached 
the intersection. Watching for street markers by a guest 
is not negligence any more than watching for traffic 
control signs and signals. To say that a guest passenger 
in an automobile was guilty of contributory negligence 
because immediately prior to the accident she was watch- 
ing for street markers would place too heavy a burden on 
a reasonably prudent person charged with the exercise 
of reasonable care under the circumstances. Watching 
for street markers is not an unusual occurrence; it is a 
usual and ordinary practice and does not constitute 
negligence on the part of a guest passenger. 

It is urged by the defendant that the verdict was 
excessive. The record shows that plaintiff was 22 years 
of age at the time of the accident and was by occupation 
a trained nurse. She was then working in the Dodge 
County Community Hospital in Fremont, Nebraska, at 
a salary of $175 a month. At the time of the trial she 
was similarly employed by Immanuel Hospital in Omaha 
at a salary of $195 a month. There is evidence that she 
lost about three weeks work because of her injuries. 
She required the services of a physician in Fremont and 
another in Omaha when she became employed there. 
She testifies that she suffered a blow to the back of the 
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head, neck, and shoulders. The evidence is that she 
suffered from shock and bruises to the chest and other 
parts of the body. She testifies that since the accident, 
to the time of trial, she has suffered from severe head- 
aches. One physician testifies that in his opinion the 
headaches are caused by a concussion of the brain and 
that their recurrence indicates an uncertain result in the 
future as to their successful treatment. 

The fixing of damages in such a case is for the jury. 
Its judgment is to be sustained unless it is so exorbitant 
as to indicate passion, prejudice, mistake, or a complete 
disregard of the evidence and the law. -We find no 
evidence that the jury did not fairly and impartially 
assess the amount of damages. In Thoren v. Myers, 151 
Neb. 453, 37 N. W. 2d 725, we said: “In an action for 
damages, where the law furnishes no legal rule for 
measuring them, the amount to be awarded rests largely 
in the sound discretion of the jury, and the courts are 
reluctant to interfere with a verdict so rendered.” The 
evidence is sufficient to sustain the amount found to be 
due and it is not, therefore, the province of this court to 
interfere with the verdict rendered. 

Many other assignments of error have been set out. 
We have examined all of them and find them to be 
without merit. 

AFFIRMED. 


BERTRAND L.. YOUNG ET AL., APPELLEES, v. EpytH L, McCoy 


ET AL., APPELLANTS. 
40 N. W. 2d 540 


Filed January 6, 1950. No. 32680. 


1. Banks and Banking: Wills. The transfer of a bank deposit to 

take effect only at the death of the depositor is testamentary in 

: character and void if not executed in accordance with the stat- 
ute of wills. 

2. Banks and Banking. Section 8-167, R. S. 1948, is intended for 
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the protection of the bank and to fix the property rights of the 
persons named where compliance with the statute has been had. 

8. Statutes. Section 8-167, R. S. 19438, is in derogation of the 
comyion law and consequently all conditions therein contained 
must be complied with in order to attain the result therein 
provided. 

4. Banks and Banking. A deposit not made in the name of two 
or more persons and not made deliverable or payable to each 
of them is not within the purview of section 8-167, R. S. 1943. 


5. Section 8-167, R. S. 1943, contemplates the conveyance 
of a present interest in the deposit even though the actual en- 
joyment thereof by one or more of the joint payees may be 
postponed until some future time. 

6. The words “deliverable or payable to either,’ contained 


in the statute, mean that the deposit must be made deliverable 
or payable to each of two or more persons. 

7. Statutes. Section 8-167, R. S. 1943, is not exclusive and oper- 
ates only upon situations coming strictly within its terms. 

8. Trusts. Where the owner of property purports to create a trust 
inter vivos but no interest passes to the beneficiary before the 
death of the settlor, the intended trust is a testamentary trust 
and is invalid unless the requirements of the statutes relating 
to the validity of wills are complied with. 

9. Appeal and Error. An issue not raised by the pleadings and 
proof in the trial court cannot ordinarily be raised for the first 
time in the Supreme Court. 


APPEAL from the district court for Johnson County: 
VirGIL FALLooN, Jupce. Affirmed. 


Armstrong & McKnight, and Raymond B. Morrissey, 
for appellants. 


Harry K. Livingston, Robert S. Finn, and Dwight Grif- 
fiths, for appellees. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosnaucGu, JJ. 


CaRrTER, J. 

This is a suit by certain heirs at law of Arthur E. 
Young, deceased, to determine the ownership of a bank 
deposit belonging to the deceased at the time of his 
death and claimed by Edyth L. McCoy, a sister of the 
deceased. The trial court found that the deposit belongs 
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to the estate of Arthur E. Young, and entered a judg- 
ment against Edyth L. McCoy for the amount of the 
bank deposit, she having taken possession of it. The 
judgment was in favor of the plaintiffs for the benefit 
of the estate. The defendant Edyth L. McCoy appeals. 

The evidence shows that on February 21, 1947, Arthur 
E. Young had the sum of $8,557.13 on deposit with the 
State Bank of Elk Creek. On that day he went into 
the bank and informed the cashier that he wanted the 
money to go to Mrs. Edyth L. McCoy on his death. The 
cashier thereupon added the following words after the 
name of A. E. Young on the ledger sheet: “2/21/47 
P. O. D. Mrs. Edith McCoy.” It is not disputed that 
the abbreviation “P.O.D.” means “Pay on death.” The 
deceased thereafter made deposits in the amount of 
$173.49 and withdrawals by check in the amount of 
$662.05, leaving a balance on deposit at the time of 
his death of $8,068.57. After the death of Arthur E. 
Young on October 30, 1947, the defendant Edyth L. 
McCoy, on November -4, 1947, withdrew the $8,068.57 
and retained it as owner. It is the contention of the 
defendant that the language added to the ledger sheet 
at the express direction of the deceased had the effect 
of vesting the title to the deposit in Edyth L. McCoy 
on the death of Arthur E. Young. 

The words added to the ledger sheet at the direction 
of the deceased were clearly testamentary in character. 
An instrument which by its terms is to operate to con- 
vey an interest in property only after the death of the 
grantor is testamentary in character and passes no pres- 
ent interest in the property. Such a purported con- 
veyance is void for the reason that it is in effect a will 
and, the statutory requirements for the execution of a 
will not having been met, it has no validity as such. 
Pinkham v. Pinkham, 55 Neb. 729, 76 N. W. 411. A 
leading case on the subject is Turner v. Scott, 51 Pa. 
St. 126, wherein it is said: ‘As these words. were ex- 
pressly limited to take effect only after the death of the 
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grantor, they were necessarily revocable words. The 
doctrine of the cases is, that whatever the form of the 
instrument, if it vest no present interest but only ap- 
points what is to be done after the death of the maker, 
it is a testamentary instrument. It signifies nothing 
that the parties meant to make a deed instead of a will. 
If they have used language which the law holds to be 
testamentary, their intention is to be gathered from 
the legal import of the words they have employed, for 
all parties must be judged by the legal meaning of their 
words.” 

The general rule is stated in 57 Am. Jur., Wills, § 45, 
p. 70, as follows: “On the other hand, the transfer 
of a bank account, to take effect at the death of the 
depositor, who retains control during his life, is testa- 
mentary in character and void if not executed as a 
will, whether the intention of the depositor is to pro- 
vide for a trust or to make a direct gift. The designa- 
tion in the depositor’s passbook or in the books of the 
bank of a person to receive payment upon the depos- 
itor’s death is of testamentary character and ineffective 
unless executed in accordance with the Statute of Wills, 
where the intent is to provide for the disposition of the 
deposit at the depositor’s death and not to vest an in- 
terest in the person designated before his death.” See, 
28 C. J., Gifts, § 43, p. 648; Onofrey v. Wolliver, 351 
Pa. 18, 40 A. 2d 35, 155 A. L. R. 1074; Hicks v. Meadows, 
193 Ala. 246, 69 So. 432. : 

It is urged by the defendant, however, that title to 
the deposit vested in her under the provisions of sec- 
tion 8-167, R. S. 1943, which provides: “When a deposit 
in any bank in this state is made in the name of two 
or more persons, deliverable or payable to either or 
to their survivor or survivors, such deposit, or any part 
thereof, or increase thereof, may be delivered or paid 
to either of said persons or to the survivor or survivors 
in due course of business.” 

It cannot be questioned that the statute in question is 
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in derogation of the common law. It is evident that the 
Legislature intended to eliminate technical refinements 
governing gifts among the living and trust relationships 
between payees by providing by statute the result to 
be accomplished by a compliance with this section of 
the statute. The contention that such a transaction 
is testamentary in character and void as a noncompli- 
ance with the statute of wills is not tenable where the 
conditions of the statute have been met. This for the 
reason that the quoted section of the statute furnishes 
ample authority for the dispositions of property therein 
authorized. It has the same binding effect as the stat- 
ute of wills or any other statute prescribing the methods 
to be used to make a valid conveyance of property. 
Tobas v. Mutual Building & Loan Assn., 147 Neb. 676, 
24 N. W. 2d 870. 

We have held that section 8-167 not only is intended 
for the protection of the bank but also fixes the property 
rights of the persons named where compliance with the 
statute has been had. In re Estate of Johnson, 116 Neb. 
686, 218 N. W. 739; McConnell v. McCook National 
Bank, 142 Neb. 451, 6 N. W. 2d 599; Rose v. Kahler, 151 
Neb. 532, 38 N. W. 2d 391. 

In order for one to accomplish the result provided 
in section 8-167 there must be a compliance with the 
conditions therein prescribed. It is the intention of 
the Legislature and not that of the deceased which 
controls the manner in which the result authorized by 
the statute can be attained. It being in derogation of 
the common law, the statute will be applied only when 
the conditions contained in it are met. 

The words used in the present case do not meet the 
conditions required by the statute. The deposit was 
not made in the name of two or more persons as the 
statute requires. It was not made deliverable or pay- 
able to either, but on the contrary it was payable 
only to Arthur E. Young during his lifetime and 
after his death to the defendant. No present interest 
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was conveyed to defendant by the words used, her in- 
terest was solely testamentary. The statute contem- 
plates the conveyance of a present interest in the 
deposit, although the actual enjoyment thereof by one 
or more of the joint payees may be postponed until the 
death of one of the named payees. Kehl v. Omaha Na- 
tional Bank, 126 Neb. 695, 254 N. W. 397; First Nat. 
Bank & Trust Co. v. Huntley, 251 Mich. 483, 232 N. W. 
192; Mercantile Bank v. Haley (Mo. App.), 179 S. W. 
2d 916. The argument advanced that the words in the 
statute “deliverable or payable to either” mean that 
a compliance has been had if it is payable to one of 
the named payees is not tenable. Obviously, the words 
mean that the deposit must be made “deliverable or 
payable” to each “of two or more persons.” It is plain, 
therefore, that compliance with section 8-167 was not 
had and the purported disposition not having been 
made in accordance with the ceremonial requirements 
of the statute of wills, the words added to the ledger 
sheet of the bank can have no effect upon the title to 
the deposit. 

The defendant complains of the action of the trial 
court in striking from her answer the following: “and 
the said Arthur E. Young thereby intended to and did 
establish the State Bank of Elk Creek as trustee for 
said money or any part thereof or the increase thereof 
remaining at the time of his death for the sole and only 
purpose of paying said fund to the said defendant, Edyth 
L. McCoy.” 

An examination of section 8-167 does not reveal 
that it was intended to be exclusionary in its nature. 
It controls situations coming strictly within its terms, 
leaving all other situations to be determined by other 
applicable statutes and controlling principles of law. 
We do not think it was error to strike the language 
quoted from the answer, for the reason that the facts 
pleaded in that part of the paragraph not stricken were 
wholly inconsistent with the conclusion which the trial 
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court ordered stricken. In this respect, that part of 
the paragraph of the answer which was not stricken 
contained the following: “This defendant further al- 
leges that the said Arthur E. Young, * * * deposited in 
said State Bank of Elk Creek the sum of about $8000.00 
instructing Rudolph Kavanda the cashier of said bank 
who had charge of the records of said bank, to enter on 
the records of the bank such deposit so that any part 
thereof or the increase thereof remaining at the time 
of his death should be paid to the defendant herein 
Edyth L. McCoy; that in conformity with said request 
of the said Arthur E. Young, said cashier with the 
knowledge and consent of and in the presence of the 
said Arthur E. Young entered on the proper books of 
said bank said deposit as follows: ‘A. E. Young P.O.D. 
Mrs. Edith L. McCoy.’” This pleading shows on its 
face that a valid trust was not created for the reason 
that no interest passed to the purported beneficiary prior 
to the death of the settlor. The general rule is: ‘Where 
the owner of property purports to create a trust inter 
vivos but no interest passes to the beneficiary before 
the death of the settlor, the intended trust is a testa- 
mentary trust and i§ invalid unless the requirements 
of the statutes relating to the validity of wills are com- 
plied with.” Restatement, Trusts, § 56, p. 167. The 
facts pleaded by the defendant show on their face 
that a valid trust was not created; consequently the 
error, if any, in striking the part of the answer of which 
complaint is made could not in any event be preju- 
dicially erroneous. 

Defendant in her brief asserts a contract theory of 
recovery. A sufficient answer to this claim is that 
the answer contains no pleading to sustain it; nor does 
the record indicate that any such theory was advanced 
in the district court. The rule is: An issue not raised 
by the pleadings and proof in the trial court cannot be 
raised for the first time in the Supreme Court. Badura 
v. Lyons, 147 Neb. 442, 23 N. W. 2d 678; Lehnherr v. 
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National Accident Ins. Co., 126 Neb. 199, 252 N. W.. 823;- 
Sorter v. Citizens Fund Mutual Fire Ins. Co., 151 Neb. 
686, 39 N. W. 2d 276. 
For the reasons stated the judgment of the trial court 
is in all respects correct and it is affirmed. 
AFFIRMED. 


CLIFFORD E. PHILLIPS, APPELLEE, v. NEIL C. VANDEMOER 


ET AL., APPELLANTS. 
40 N. W. 2d 645 


Filed January 6, 1950. No. 32701. 


1. Deeds. Whether or not a deed was delivered is ordinarily a 
question of the intent of the grantor, to be determined from all 
the facts and circumstances. 

No particular act or form of words is necessary to 

constitute a delivery of a deed. Anything done by the grantor 

from which it is apparent that a delivery was intended, either 
by words or acts, or both combined, is sufficient. 

The possession of a deed by the grantee, in the absence 

of opposing circumstances, is prima facie evidence of delivery, 

and the burden of proof is on him who disputes this presumption. 

The fact that the grantee kept the deed without record- 
ing it for a number of years, the grantor remaining in possession ~- 
having reserved a life estate and the grantee making no claim 
to the real estate until after the grantor’s death, does not nec- 
essarily overcome the presumption of delivery, when the deed, 

‘-fully executed, is in his possession. 

5. Pensions. Evidence examined and held sufficient to establish 
that the grantor did not make the conveyance to the grantee for 
the purpose of making herself eligible to receive old age assis- 
tance, and under the facts no lien for old age assistance as 
contemplated by section 68-215.01, R. S. Supp., 1947, attached 
to the real estate so conveyed. 


AppEAL from the district court for Johnson County: 
VIRGIL FALLooN, JupcE. Affirmed. 


James H. Anderson, Attorney General, Homer L. Kyle, 
Raymond B. Morrissey, and E. D. Warnsholz, for 
appellants. 
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_ F.C. Radke and Magdelene Craft Radke, for appellee. 


Heard before Simmons, C. J., CarTErR, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


MEssMorE, J. 

This is an action in equity brought by Clifford E. 
Phillips in the district court for Johnson County to quiet 
title in him to the north half of Lots 6 and 7 in Block 31, 
original town of Tecumseh, Johnson County, Nebraska; 
to release a lien for old age assistance filed and indexed 
against the north half of Lots 6 and 7, as heretofore 
described, for payments made as old age assistance to his 
mother, Joanna Phillips, evidenced by a certificate of 
award appearing in the record; and to dismiss Johnson 
County’s cross-petition to foreclose such lien against the 
property. The lien was filed and indexed pursuant to 
the provisions of section 68-215.01, R. S. Supp., 1947, 
which became effective on September 7, 1947. Upon 
hearing before the trial court, the court quieted title to 
the above-described real estate in the plaintiff, and re- 
leased the lien filed and indexed against the real estate 
for payments of old age assistance made to Joanna Phil- 
lips from and after the law creating such lien became 
effective. The trial court also made a finding that Joanna 
Phillips did not hold the fee simple title to the above- 
described real estate, but was vested with a life estate 
therein which terminated with her death on September 
9, 1948, and, in addition, dismissed the cross-petition of 
the defendant Johnson County for the foreclosure of the 
lien. Decree was entered accordingly. Upon the over- 
ruling of defendants’ motion for new trial, the defendants 
appeal to this court. 

The facts are not in great dispute. The record discloses 
that in 1927 Joanna Phillips obtained a divorce, and in the 
property settlement became the owner, by warranty 
deed, of Lots 6 and 7, Block 31, original town of Te- 
cumseh, Johnson County, Nebraska. The deed was dated 
October 9, 1929, and filed of record May 5, 1930. On 
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October 9, 1929, Joanna Phillips mortgaged the afore- 
described real estate for $1,400. This mortgage was 
released June 22, 1937. The record also shows a mort- 
gage dated March 24, 1939, which was released October 
24, 1942. On March 23, 1938, this real estate was included 
in a paving district and special assessments levied against 
each lot in the amount of $108.24. On April 19, 1938, a 
special assessment for a sanitary sewer district was 
levied against Lot 6 of the described real estate.in the 
sum of $81.23. 

The plaintiff testified that he was born in Tecumseh 
in 1900, and was the son of Joanna Phillips. He secured 
employment with the United States government as a 
rural mail carrier in South Dakota, and was retired on 
October 1, 1937, on a pension amounting to $62 a month 
for physical disability. Upon his retirement he returned 
to Tecumseh and found that his mother was not well, 
was without finances, and that the real estate was in a 
run-down condition. He expected to repair the property 
and sell it so that he, his family, and his mother could go 
to New Mexico or Arizona for their health. He had saved 
$5,000. This amount he expended in remodeling what is 
referred to as the “mill” on Lot 7, into a home-grocery 
store and a five-room apartment. He detailed the repairs 
made. He also had the home of his mother, which was 
situated on Lot 6, placed in adequate repair and modern- 
ized to some considerable extent. He detailed the repairs 
and the fixtures which he furnished. In addition thereto, 
he paid the taxes from 1937, and the special assessments 
for paving and sewerage. By the expenditure of this 
money for the purposes heretofore stated, he and his 
mother had an understanding to the effect that she would 
deed the property to him. On May 17, 1945, two deeds 
were made by Joanna Phillips, one recorded August 28, 
1945, which conveyed to the plaintiff the south half of 
Lots 6 and 7, reciting a consideration of one dollar and 
other valuable consideration. The other deed was to the ~ 
north half of Lots 6 and 7, with the same consideration 
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recited, and reserving a life estate therein to Joanna 
Phillips. This deed was recorded July 16, 1948. 

During the period from 1928 until her death September 
9, 1948, Joanna Phillips occupied the north half of Lot 6 
as heretofore described, as her home, with the exception 
of 20 weeks preceding her death when she was hospital- 
ized and cared for by her son. 

When the deeds were made and executed, Joanna 
Phillips gave them to her son, the plaintiff, and told him: 
“ ‘These are your’s, put them away.’” The plaintiff took 
the deeds and put them into a tin box which he kept at 
his home. The box contained his papers and some insur- 
ance papers of his mother. The box was left unlocked, 
and both he and his mother had access to it. 

On July 5, 1945, Joanna Phillips called on Robert 
Jewell, the director of the Johnson County assistance 
committee, and inquired about old age assistance. On 
July 23, 1945, she made application for old age assistance 
with the Johnson County assistance committee. The 
application so made by Joanna Phillips was denied Sep- 
tember 4, 1945, for the reason that the committee decided 
that she had conveyed her real estate to make herself 
eligible for old age assistance. She appealed the decision 
of the Johnson County assistance committee to the Board 
of Control. Hearing was had on the appeal October 3, 
1945. The decision of the Board of Control reversed the 
decision of the Johnson County assistance committee, and 
awarded Joanna Phillips $25.52 a month for old age 
assistance, and a certificate of award was issued to her 
to that effect. 

On the appeal to the Board of Control Joanna Phillips 
stated the grounds for her appeal to be that the true 
status of her property was different than that shown on 
the county records; that she did not dispose of her 
property in order to become eligible for assistance; and 
that in an agreement between herself and her son, the 
-property had not been hers for several years. 

At the hearing before the Board of Control, Robert 
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Jewell, the director of the Johnson County assistance 
committee, testified that he had a conversation with 
‘Joanna Phillips wherein she told him about her property, 
and upon investigation the records of the county clerk, 
who is also the ex officio register of deeds in accordance 
with section 23-1502, R. S. 1943, disclosed that she held 
title to Lots 6 and 7, Block 31, Tecumseh. He further 
testified that she and her son lived on these lots; that 
the appraised valuation of the property where the son 
lived was $2,000, and where Mrs. Phillips lived was 
$1,400; and that a great deal of improvement had been 
placed on the property by the plaintiff. He was shown 
a deed that had been drawn on May 17, 1945, in which 
Joanna Phillips deeded to her son the south half of Lots 
6 and 7, Block 31, and also a deed which Joanna Phillips 
showed him, to her son, to the north half of Lots 6 and 7, 
Block 31. 

Joanna Phillips testified at the hearing that she was 
unable to pay the mortgage on the lots and that when her 
son returned from South Dakota she told him to take 
over the property. She felt that he should have it, so 
she deeded it to him. 

The plaintiff testified at the hearing that the lots had 
been put up for sale, but they were unable to sell them, 
and when an opportunity came to sell them in the sum- 
mer of 1945, his mother made the deeds so that the sale 
could be consummated, but the sale failed. The plaintiff . 
testified also that he did not give his mother any cash 
when she handed the deeds to him, but that he had 
carried out his agreement to pay the mortgages, the taxes 
and special assessments, and to save her home for her, for 
which she had promised him that she would deed the 
real estate in question to him. 

The appellants, defendants in the trial court, assign 
as error (1) the finding of the trial court that Joanna 
Phillips had conveyed title to the real estate in question 
to the plaintiff prior to the time she made application for 
old age assistance; (2) that the trial court erred in finding 
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that the defendants had notice of the conveyance of the 
said real estate to the plaintiff prior to the granting of 
old age assistance to Joanna Phillips; (3) that the trial 
court erred in quieting and confirming title to the real 
estate in the plaintiff free from the defendants’ lien for 
assistance; and (4) that the trial court erred in dismissing 
the cross-petition of the defendant Johnson County for 
foreclosure of its lien for assistance. 

The record shows affirmatively that the defendants 
Johnson County assistance committee and Johnson Coun- 
ty, Nebraska, had full and complete knowledge of the 
deeds in question and of the conveyances made by Joanna 
Phillips to her son, the plaintiff. Vested with this 
knowledge these defendants rejected and denied Joanna 
Phillips’ application for old age assistance on the ground 
that by the conveyance to her son she had made herself 
ineligible to receive old age assistance. From this order 
denying her application for old age assistance Joanna 
Phillips appealed to the Board of Control, giving as her 
basis or reason for the appeal that she had made the 
conveyance of the real estate in question in this case to 
her son, and that the status of her property was different 
than what the county records disclosed at the time of 
her application for old age assistance. The testimony at 
the hearing on appeal discloses full and complete know]l- 
edge on the part of the defendant Neil C. Vandemoer, 
as Director of Assistance and Child Welfare for the State 
of Nebraska, and the Board of Control which is not a 
defendant, of the conveyance of the real estate in question 
from Joanna Phillips to her son. The record is clear that 
Joanna Phillips did not make the conveyance in question 
to her son for the purpose of making herself eligible to 
receive old age assistance, and under the facts no lien for 
old age assistance as contemplated by section 68-215.01, 
R. S. Supp., 1947, attached to the real estate in question. 

The next proposition is whether or not Joanna Phil- 
lips made a legal delivery of the deed in question to the 
plaintiff. 
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Whether or not a deed was delivered is ordinarily a 
question of the intent of the grantor, to be determined 
from all the facts and circumstances. No particular act 
or form of words is necessary to constitute a delivery of 
a deed. Anything done by the grantor from which it is 
apparent that a delivery was intended, either by words 
or acts, or both combined, is sufficient. The possession of 
a deed by the grantee, in the absence of opposing circum- 
stances, is prima facie evidence of delivery, and the 
burden of proof is on him who disputes this presumption. 

The fact that the grantee kept the deed without re- 
cording it for a number of years, the grantor remaining 
in possession having reserved a life estate and the grantee 
making no claim to the real estate until after the grantor’s 
death, does not necessarily overcome the presumption of 
delivery, when the deed, fully executed, is in his posses- 
sion. See Kellner v. Whaley, 148 Neb. 259, 27 N. W. 
2d 183. See, also, Brittain v. Work, 13 Neb. 347, 14 N. W. 
421; Ehlers v. Seip, 136 Neb. 722, 287 N. W. 202; Owens 
v. Reed, 141 Neb. 796, 4 N. W. 2d 914; Smith v. Black, 143 
Neb. 244, 9 N. W. 2d 193; Colbert v. Miller, 149 Neb. 
749, 32 N. W. 2d 500. 

In the instant case the evidence shows that Joanna 
Phillips promised to deed the real estate in question to 
her son. He paid the taxes and the special assessments, 
and remodeled the property. She handed him the deeds, 
told him that they belonged to him, and to put them 
away. He put them in a tin box that he kept in his home. 
She merely removed them for a purpose, and that pur- 
pose was to show them to the director of the Johnson 
County assistance committee in explanation of the status 
of her property in making inquiries with reference to 
whether or not, under the circumstances, she was eligible 
to receive old age assistance. The deeds were again re- 
turned to the tin box where they remained until her 
death. 

In view of the evidence and the authorities, we con- 
clude that there was a legal delivery of the deed in 
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question from the grantor, Joanna Phillips, to her son, 
the plaintiff. 

The trial court did not err in the entry of the judgment 
appealed from. 


AFFIRMED. 


THEODORE BAUM, APPELLANT AND CROSS-APPELLEE, V. 
Haroitp G. McBRIDE, APPELLEE AND CROSS-APPELLANT. 


40 N. W. 2d 649 
Filed January 6, 1950. No. 32704. 


Judgments. It is a fundamental principle of jurisprudence 
that material facts or questions which were in issue in a former 
action, and were there admitted or judicially determined, are 
conclusively settled by a judgment rendered therein, and that 
such facts or questions become res judicata and may not again 
be litigated in a subsequent action. 

Partnership. It is a general rule that capital furnished by any 
partner, in the absence of agreement to the contrary, is a debt 
owing by the firm to the contributing partner and necessarily is 
to be repaid him if the firm assets are sufficient after paying the 
firm liabilities to outsiders. ; 

In the absence of an agreement, express or implied, 
partners share equally in the profits and losses of the business 
and on dissolution are entitled to the repayment of any capital 
contributed. 

Generally when a partner sues his copartner for an 
accounting the burden of producing evidence on which the full 
account of the partnership can be stated is primarily upon the 
plaintiff and if he cannot furnish sufficient evidence to enable 
the court to state the account his suit necessarily fails. 
However, it is the duty of a partner to account to the 
partnership for any benefit and hold as trustee for it any profits 
derived by him without the consent of the other partners from 
any transaction connected with the formation, conduct, or liqui- 
dation of the partnership or from any use of its property. 
Ordinarily, in the settlement of partnership accounts, 
interest should not be allowed until after a balance is struck on 
a settlement between the partners unless there is a different 
agreement between them or unless, under the peculiar facts and 
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circumstances, the equities demand that interest be charged. 
7. Attorney and Client. Only when provided for by statute can 
an attorney’s fee be allowed and taxed as costs. 


AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JuDGE. Reversed with directions. 


F, J. Reed, for appellant and cross-appellee. 


Mothersead, Wright & Simmons, for appellee and 
cross-appellant. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bos.aucu, JJ. 


WENKE, J. 

This is an appeal by Theodore Baum, plaintiff, from 
an order of the district court for Scotts Bluff County — 
establishing the rights of the partners to the assets of 
the partnership of the McBride Potato Company. This 
court has previously affirmed an order holding it was a 
fifty-fifty partnership and ordered a dissolution thereof. 
See Baum v. McBride, 143 Neb. 629, 10 N. W. 2d 477. 
Harold G. McBride, defendant, has cross-appealed. 

On November 7, 1942, O. P. Burrows was appointed 
referee to take charge of and liquidate the assets of 
the partnership. This he did by sale held on October 
23, 1943. According to his reports he received the sum 
of $16,100.55 for the assets of the partnership that came 
into his possession. After the mandate of this court 
came down in Baum v. McBride, supra, Auburn H. 
Atkins was appointed referee to try the issues affecting 
the rights of the parties thereto and did so, making his 
report thereof to the court. This report, as amended, 
was approved by the court and judgment entered ac- 
cordingly. It is from the entry thereof, after both parties 
had filed and had motions for new trial overruled, that 
this appeal and cross-appeal were taken. 

Appellant will herein be referred to as Baum and 
appellee as McBride. 
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This action, being in its nature equitable, comes under 
the provisions of section 25-1925, R. R. S. 1943, and is here 
for review de novo. 

As stated in Callahan v. Prewitt, on rehearing, 143 
Neb. 793, 13 N. W. 2d 660: ‘It is a fundamental prin- 
ciple of jurisprudence that material facts or questions 
which were in issue in a former action, and were there 
admitted or judicially determined, are conclusively set- 
tled by a judgment rendered therein, and that such 
facts or questions become res judicata and may not 
again be litigated in a subsequent action.” This prin- 
ciple is not applicable to the issues before us for the 
trial court, in the original trial, expressly limited the 
issues to the question of whether or not there was a 
partnership and reserved the question of the rights of 
the parties to the proceeds, and we so limited our opinion. 
See Baum v. McBride, supra. 

The evidence establishes that the partnership began 
about September 1, 1939. Baum testified: “He (Mc- 
Bride) said that we would put everything we had to- 
gether and start in the potato deal.” Baum had no 
property to put in the partnership but was to secure 
sufficient financial backing to enable it to carry on its 
business. This he did through his father. 

The record contains no evidence that any agreement 
was ever made or understanding had between these 
parties, at the time they entered into this partnership, 
of how the capital furnished by each of the partners 
should be distributed in case of a dissolution of the part- 
nership. Under this factual situation we find the fol- 
lowing principles applicable to the capital furnished to 
the partnership by McBride at the time of the formation 
thereof: 

“It is a general rule that capital furnished by any 
partner, in the absence of agreement to the contrary, 
is a debt owing by‘the firm to the contributing partner, 
and necessarily is to be repaid him, if the firm assets 
are sufficient after paying the firm liabilities to out- 
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siders.” In re Chapin v. Long, 205 Mo. App. 414, 224 
S. W. 1012. 

“But where, as is usual in an ordinary mercantile 
partnership, a partnership is created not merely in 
profits and losses, but in the property itself, the prop- 
erty is transferred from the original owners to the part- 
nership, and becomes the joint property of the latter; 
a corresponding obligation arises on the part of the 
partnership to pay the value thereof to the individuals 
who originally contributed it; such payment cannot in- 
deed be demanded during the continuance of the part- 
nership, nor are the contributors, in the absence of 
agreement or usage, entitled to interest; * * *.” Whit- 
comb v. Converse, 119 Mass. 38, 20 Am. R. 311. 

As stated in Adams v. Hubbard, 221 Pa. 511, 70 A. 
835, in quoting from 22 Am. & Eng. Ency. of Law (2d 
ed.), pp. 86 and 87, as follows: ‘“ ‘Where a partnership 
is dissolved and its affairs are wound up, there must be 
a return of the firm capital to the partners contributing | 
it, in order that there may be a distribution of the profits. 
Each partner’s contribution is regarded as a firm debt 
to such partner, which must be repaid before there are 
any profits to be divided. Where one partner has ad- 
vanced capital in excess of another, the amount ad- 
vanced is a preferred claim upon the property of the 
firm. The distribution of capital upon dissolution is 
in the same proportion in which such capital was 
furnished.’ ” 

As stated in Newman v. Newman, 145 Tex. 433, 198 
S. W. 2d 91: “Neither her pleadings nor those of the 
defendants alleged a special agreement taking the part- 
nership arrangement out of the general rule that upon 
dissolution, where one has contributed capital and an- 
other services, the one contributing the capital is en- 
titled to withdraw its value.” 

See, also, 40 Am. Jur., Partnership, § 348, p. 373; 47 
C. J., Partnership, § 861, p. 1172; and Neudecker v. 
Kohlberg, 3 Daly (N. Y.) 407. 
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In this respect we will not consider the assets and 
liabilities of the potato spraying partnership of McBride 
and Baum, which assets and liabilities were taken over 
and absorbed by the partnership here involved, for the 
reason that McBride and Baum were the only partners 
therein and on a fifty-fifty basis, the same as here. Like- 
wise, we will not consider the individual cars of the part- 
ners as any part of the partnership. While these cars 
were used by the partners in the business and the opera- 
tion and upkeep thereof, while so used, were paid for out 
of partnership funds, nevertheless, the ownership was in- 
dividual and the payments thereon, when made by the 
partners from partnership funds, were and herein will 
be charged to each of the partners as funds received 
from the partnership. 

The evidence establishes that on September 1, 1939, 
when the partnership began, it took over and operated 
under the name of “McBride Potato Company,” which 
trade name had previously been used by McBride in 
connection with his business. When the partnership 
started operating it took over that account in the bank. 
McBride then had on deposit therein the sum of $86.60. 
The partnership also took over and used certain per- 
sonal property of McBride which he had been using while 
individually operating the business of buying and sell- 
ing potatoes prior to September 1, 1939. The personal 
property so taken over consisted of two potato graders 
worth $250 each and office and warehouse equipment, 
which included several sets of scales, two typewriters, 
two desks, chairs, filing cabinets, etc., reasonably worth 
$250. The partnership also took over from McBride 
21 bales of printed bags worth $62.35 per thousand and 
50 pounds of twine worth 30 cents per pound. The evi- 
dence does not show the number of bags in each bale 
but apparently they held 1,000 bags each as it was com- 
puted on that basis and Baum takes no exception to the 
computation. These bags were worth $1,309.35 and the 
twine $15. 
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Prior to September 1, 1939, McBride had entered into 
contracts for the future delivery of potato bags in the 
total of 249,000. These contracts had been entered into 
as follows: December 1937, 14,000; October 1938, 75,000; 
February 1939, 80,000; and July 1939, 80,000. The price 
of bags contracted for future delivery is determined at 
the time the contract is entered into. The contract price 
of these bags was between $64 and $68 per thousand. 
They are paid for when delivered. These contracts were 
turned over to the partnership. At that time the market 
value had gone up and there is evidence that at the time 
they were turned over to the partnership the bags had 
increased an average of $24 per thousand. The bags so 
contracted for were subsequently delivered to the part- 
nership and paid for out of partnership funds but at 
the original contract price. The increase in the market 
value of these bags at the time the contracts therefor 
were turned over to the partnership belonged to Mc- 
Bride and he is entitled to the same as capital invested 
in the partnership. This amount we find.to be in the 
sum of $5,976. 

The evidence establishes that McBride invested 
$8,136.95 of capital in the partnership at the time of its 
organization and that he is entitled to a credit for that 
sum. 

When the partnership started operating McBride had 
charge of the business and took over the managment 
thereof. It was agreed by the partners that McBride’s 
wife should keep the books, which she did. The arrange- 
ment continued until about April 13, 1942, when Baum 
was ousted and McBride took over the control of all the 
partnership assets and claimed to be the owner thereof. 

It is ordinarily true, as stated in Sweatt v. Johnson, 
97 Vt. 177, 122 A. 501: “* * * where a partner sues his 
co-partner for an accounting the burden of producing 
evidence on which the full account of the partnership 
can be stated is primarily upon the plaintiff, and if he 
cannot furnish sufficient evidence to enable the court 
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to state the account his suit necessarily fails. Ashley v. 
Williams, 17 Or. 441, 21 Pac. 556; Maupin v. Daniel, 3 
Tenn. Ch. 223; Hall v. Clagett, 48 Md. 223; Slater v. 
Arnett, 81 Va. 432; Davidson v. Wilson, 3 Del. Ch. 307; 
Simpson v. Gernandt, 98 Neb. 330, 152 N. W. 549; Oglesby 
v. Thompson, 59 Ohio St. 60, 51 N. E. 878; Gay v. House- 
holder, 71 W. Va. 277, Ann. Cas. 1914 C, 297; Slaughter v. 
Danner, 102 Va. 270, 46 S. E. 289.” However, where as 
here, one partner is in control of the books and has 
managed the business, he is in the position of a trustee 
and must make a proper accounting accordingly. See 
Sweatt v. Johnson, supra. As stated in Riley v. Riley, 
150 Neb. 176, 33 N. W. 2d 525: “It is the duty of a partner 
to account to the partnership for any benefit, and hold as 
trustee for it, any profits derived by him without the 
consent of the other partners from any transaction con- 
nected with the formation, conduct, or liquidation of the 
partnership or from any use of its property.” 

Applying these principles to the record before us, we 
find that from the time the partnership started doing 
business until about April 13, 1942, when Baum was 
ousted therefrom, Baum received $7,252.58 therefrom 
and McBride $14,852.60. However, McBride should be 
given credit for $416.14 because his money in that amount 
was deposited to the partnership account during the 
summer of 1941 and also for $136.04 because he paid bills 
of the partnership in that amount during this same 
period. This leaves McBride charged with having re- 
ceived a net of $14,300.42 from the partnership during 
this period. Baum also contends that McBride sold a 
contract for the purchase of 15,000 potato bags, which 
contract was property of the partnership, and failed to 
account for the $375 he received from the sale thereof. 
The record shows this money was received by the part- 
nership and deposited to its account on June 13, 1941. 

When McBride ousted Baum and took over the part- 
nership assets he caused to be removed from the Mitchell 
warehouse some 61,962 potato bags of various sizes. 
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These potato bags were mostly new. The evidence estab- 
lishes they were reasonably worth $7,968.98, with which 
amount McBride should be charged. McBride thereafter 
used $431.01 of the funds of the partnership. He also 
stayed in possession of the warehouses of the partnership 
located at Mitchell and Gering and operated them during 
the potato season of 1942-1943, using the equipment 
therein and all the personal property of the partnership 
during the time he was in possession thereof. We find 
the reasonable value of the use of this property for the 
period McBride so used it to be $4,500. In determining 
the amount of this charge we have taken into considera- 
tion the ordinary wear and tear thereon caused by its 
use, also, the damage and breakage of which Baum com- 
plains and such items as he contends are missing, and 
have made the charge accordingly. We have also made 
no charge against Baum for the few small items of which 
he was in possession but have considered that fact in 
making the total charge against McBride. The evidence 
also establishes that after April 13, 1942, there not being 
sufficient funds of the partnership available, McBride 
paid $1,045.52 of partnership obligations. 

There is reference to possible claims for damages aris- 
ing out of the 1941-1942 business of the partnership for 
which McBride never accounted. While there is evidence 
to the effect that claims usually exist at the end of the 
season, however, there is no evidence here that any did 
exist, the amount thereof, or that any amount was ever 
collected therefrom. In the absence of more specific 
proof nothing is allowable for this item. 

A summation of these items shows that McBride has 
received sufficient of the assets of the partnership to 
return to him the capital he invested therein and an 
amount in the sum of $10,765.36 in excess of that received 
from the partnership by Baum. Baum, in order to adjust 
this excess received by McBride, is entitled to half of 
that amount from McBride. 

The question arises as to whether or not interest should 
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be charged McBride on the excess amount of partnership 
funds of which he has had the use. As stated in the anno- 
tations to 66 A. L. R. at page 23: ‘“‘* * * ordinarily in the 
settlement of partnership accounts, interest should not 
be allowed until after a balance is struck on a settlement 
between the partners, unless there is a different agree- 
ment between them, or unless, under the peculiar facts 
and circumstances, the equities demand that interest be 
charged.” As further stated in the annotations to 66 A. 
L. R. at pages 41 and 48: “If there is an unreasonable 
delay in settling the partnership affairs after dissolution 
or termination of the partnership, or an unjustifiable 
refusal to account, a partner who is in possession of 
the funds of the firm and is responsible for the delay or 
refusal may, on equitable grounds, be charged with 
interest on such funds from the time when he should 
have accounted. * * * Especially where a partner who, on 
dissolution of the partnership, holds the assets of the 
property of the firm and is intrusted with the duty of 
winding up its affairs, not only unreasonably neglects to 
settle the account, but uses the firm property in his 
private business, he is chargeable with interest, as 
between himself and his copartner.” See 47 C. J., Part- 
nership, § 978, p. 1255; Porter v. Long, 136 Mich. 150, 98 
-N. W. 990; and Johnson v. Hartshorne, 52 N. Y. 173. 

Here McBride has, by his conduct, sought to deprive 
Baum of his rights in and to the partnership assets and 
for that purpose took possession thereof and refused and 
failed to account therefor. Under these circumstances 
we find that he should pay interest on the amount which 
he received and held in excess of his share at the rate of 
six percent from April 13, 1942, and that judgment for 
such amount should be entered against him and in favor 
of Baum. 

The trial court is directed to divide the $16,100.55 
received by the referee from the sale of the partnership 
assets equally between Baum and McBride and to order 
the payment to Baum of his share thereof. The trial 
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court is further directed to order sufficient of McBride’s 
share thereof to be used to satisfy the sum of $5,382.68 
with interest at six percent from April 13, 1942, which 
amount is owing by McBride to Baum, in order to settle 
their partnership account. 

This litigation has all been necessary because of Mc- 
Bride’s denial that a partnership existed and his refusal 
and failure to make a proper accounting of the partner- 
ship assets which had been under his management and 
of which he took complete charge. Under these circum- 
stances all costs of this proceeding, including those in- 
curred by the two referees and the fees allowed them for 
their services, are taxed to McBride. In this respect we 
have not overlooked Baum’s request for an attorney’s 
fee. As stated in County of Sarpy v. Gasper, 149 Neb. 
51, 30 N. W. 2d 67: “Only when provided for by statute 
can an attorney’s fee be allowed and taxed as costs.” 
No statute has been cited authorizing such allowance and 
consequently the request must be denied. 

In view of the foregoing the decree of the trial court 
is reversed with directions to enter decree in accordance 
herewith. 

REVERSED WITH DIRECTIONS. 


Tom SANDBERG ET AL., APPELLEES, V. THE HEIRS, DEVISEES, 
LEGATEES, ETC., OF G. E. CHAMPLIN ET AL., APPELLEES, 


IMPLEADED WITH ARLYN SANDBERG, APPELLANT. 
40 N. W. 2d 411 


Filed January 6, 1950. No. 32716. 


1. Property: Estates. The rule in Shelley’s case has application 
as a rule of property where a testator’s death occurred prior to 
the effective date of the Uniform Property Act, now Chapter 
76, article 1, R. S. 1943. 

2. Wills. In such cases, where a testator by his will has devised 
a life estate in real property to a person, and at his death to his 
heirs at law, the word heirs is to be taken as a word of limita- 
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tion as distinguished from purchase, and such person becomes 
vested with a fee simple title to the property devised. 

3. Estates. Where an estate in fee simple is devised, any attempt 
by the testator to prevent encumbrance or alienation is ineffec- 
tive and void for the reason that it is repugnant to the estate 
devised. 

4. Wills. Language of a will, addressed to and concerning only 

* a beneficiary therein, expressing testator’s wish, request, -desire, 
or the like, as distinguished from a command, will not ordinarily 
be construed as mandatory but precatory only, unless from a 
construction of the entire will it appears that the language used 
was intended to be and was in fact lawfully testamentary and 
dispositive of the property to another. 


AppEAL from the district court for Cedar County: 
Srwney T. Frum, Jupce. Affirmed. 


Clarence E. Haley, for appellant. 
C. J. Mingus, for appellees. 


Heard before Simmons, C. J., CaRTER, MEsSsmMorE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CHAPPELL, J. 

This action was brought to obtain a decree constru- 
ing the will of August Sandberg, deceased, and adju- 
dicating that plaintiff Tom Sandberg was the owner in 
fee simple of lands devised therein, subject only to the 
life estate of plaintiff Albina Sandberg. Tom Sandberg 
and Marie Sandberg are husband and wife, and Albina 
Sandberg, widow of August Sandberg, deceased, is the 
mother of Tom Sandberg. Defendant Arlyn Sandberg 
is a minor daughter and only child of Tom Sandberg. 
Her duly appointed guardian ad litem filed answer 
denying that Tom Sandberg was the owner in fee simple 
of the property, alleging that she was by virtue of the 
will the owner of an interest therein, the right to pos- 
session and enjoyment of which was contingent upon 
the life estates of Albina Sandberg and Tom Sandberg. 

Upon trial to the court, a decree was entered, award- 
ing plaintiff the relief sought, upon the premise that 
decision was controlled by the rule in Shelley’s case, 
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which was effective as a rule of property at the time of 
the death of August Sandberg on February 22, 1941. It 
was also held that the purported general limitations 
upon encumbrance or alienation by Albina Sandberg 
and Tom Sandberg were respectively precatory only, or 
ineffective and void. From that decree, the guardian 
ad litem appealed, assigning that the decree was con-: 
trary to law. We conclude that the assignment should 
not be sustained. 

Concededly, August Sandberg’s death occurred before 
the Uniform Property Act, now Chapter 76, article 1, 
R. S. 1943, came into full force and effect in this state. 
Without dispute, also, at the time of his death, August 
Sandberg was the fee simple title owner of the property 
described in plaintiff’s petition. 

The will, insofar as important here, provided: “All 
of my real property of whatever nature and wherever 
located shall be placed in the custody of my wife, Albina 
Sandberg for her to enjoy the rents and profits there- 
from so long as she shall live. It is my expressed wish. 
however that no mortgage, lien, or other incumbrance 
be placed upon this land or that it be sold or disposed 
of in any manner. -At her death possession shall pass 
to my son, Tom Sandberg, and he likewise shall enjoy 
the rents and profits therefrom but with the same re- 
strictions as above outlined, namely, that he shall not 
place any mortgage, lien or other incumbrance upon 
this land or that it shall not be sold or disposed of in 
any manner. At his death it is my expressed wish that 
this real estate be distributed to his heirs.” 

That Albina Sandberg had a life estate there can be 
no doubt. It is obvious also that testator attempted 
by the foregoing provision to devise only a life estate to 
Tom Sandberg after the death of Albina Sandberg, with 
remainder to his heirs at law. Under the circumstances, 
however, such provision comes within the rule promul- 
gated in Myers v. Myers, 109 Neb. 230, 190 N. W. 491, 
approved and followed in O’Shea v. Zessin, 138 Neb. 
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380, 293 N. W. 240, to the effect that where a testator by 
his will has devised a life estate in real property to a 
person, and at his death to his heirs at law, the word 
heirs is to be taken as a word of limitation as distin- 
guished from purchase, and such person becomes vested 
with a fee simple title to the property devised. That 
rule was a rule of property at the time of August Sand- 
berg’s death, (Sutphen v. Joslyn, 111 Neb. 777, 198 N. 
W. 164), which rule does not yield to the expression of 
testator’s intention, and is controlling in the case at bar. 

Viewed in that light, Tom Sandberg, upon the death 
. of August Sandberg, became vested under the will with 
an absolute remainder in fee simple, subject only to 
Albina Sandberg’s life estate, in which event the pro- 
vision in the will attempting without limitation to pre- 
vent any encumbrance or alienation by him, being re- 
pugnant to the estate devised, was ineffective and void. 
State Bank of Jensen v. Thiessen, 137 Neb. 426, 289 
N. W. 791. ; , 

With regard to the purported restraint against en- 
cumbrance or alienation by Albina Sandberg, owner of 
the life estate, it will be observed that the language used 
was precatory, not mandatory. That is, the language 
was advisory only in character, and not a command as 
appeared in Drury v. Hickinbotham, 129 Neb. 499, 262 
N. W. 37. The life estate was devised to her absolutely, 
without qualifying the interest so devised, without limi- 
tation over or provision for forfeiture or reversion for 
breach of any condition, and also without retaining any 
interest in the property, as appeared in Majerus v. Santo, 
143 Neb. 774, 10 N. W. 2d 608. Also, the relevant lan- 
guage used was directed to and concerned only the owner 
of the life estate, and did not relate to testator’s ultimate 
intended disposition of the estate to another so as to 
indicate a trust intent, as appeared in Tucker v. Heirs of 
Myers, 151 Neb. 359, 37 N. W. 2d 585. 

The relevant language in the will must be construed 
in the light of testator’s intention, and applicable rules 
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of law. In that regard, the language of a will, addressed 
to and concerning only a beneficiary therein, express- 
ing testator’s wish, request, desire, or the like, as dis- 
tinguished from a command, will not ordinarily be con- 
strued as mandatory but precatory only, unless from a 
construction of the entire will it appears that the lan- 
guage used was intended to be and was in fact lawfully 
testamentary and dispositive of the property to another. 
69 C. J., Wills, § 1132, p. 78, § 1133, p. 79; 57 Am. Jur., 
Wills, § 1180, p. 771. We therefore conclude that the 
attempt of the testator to prevent encumbrance or aliena- 
tion by the owner of the life estate was not mandatory 
but precatory only. 

For the reasons heretofore stated, we conclude that the 
judgment should be and hereby is affirmed. 

AFFIRMED. 


In RE ESTATE OF GEORGE W. MYERS, DECEASED. 
LuLu HUNT, CLAIMANT, APPELLANT, V. JOHN M. NEFF, 
ADMINISTRATOR OF THE ESTATE OF GEORGE W. MYERS, 


DECEASED, APPELLEE, 
40 N. W. 2d 536 


Filed January 6, 1950. No. 32730. 


j. Appeal and Error. When a claimant appeals from a judgment 
of a county court disallowing his claim against an estate, he is 
the plaintiff within the meaning of the statutory provisions pro- 
viding for an appeal, and he is required to file a petition in the 
district court within 50 days from the rendition of the judgment. 

2. Courts: Appeal and Error. The furnishing of a bond, its ap- 
proval by a county court, and the filing of a transcript in the 
district court in the manner and within the time provided by 
law, vests jurisdiction of the case in that court on an appeal 
from the county court. The failure of appellant to timely file a 
petition in the district court does not affect or defeat jurisdiction. 

38. Appeal and Error. A discretionary duty is imposed upon a 
district court to determine whether or not good cause has been 
shown for the failure of a party to plead within the time re- 
quired, and after the court has heard the reasons of the party in 
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default for his failure to timely plead, and in the exercise of a 
legal discretion has decided that no sufficient cause has been 
shown, this court will not ordinarily disturb the decision of the 
district court. 


ApPEAL from the district court for Dawson County: 
Isaac J. NISLEY, Jupce. Affirmed. 


Frank M. Johnson and James H. Stuart, for appellant. 
W. A. Stewart, Jr., for appellee. 


Heard before Simmons, C. J., CaRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, Ju. 


BosLauau, J. 

Appellant filed a claim against the estate of George W. 
Myers, deceased, in the county court of Dawson County; 
appellee interposed objections thereto; and hearing was 
had and the claim disallowed. Appellant appealed to the 
district court; failed to file a petition therein within the 
time required; and on motion of appellee the appeal 
was dismissed. This appeal is from the judgment of 
dismissal. 

When a claimant appeals from a judgment of a county 
court disallowing his claim against an estate, he is the 
plaintiff within the meaning of the statutory provisions 
providing for an appeal, and it is his duty to file a peti- 
tion in the district court within 50 days from the rendi- 
tion of the judgment in the county court. § 27-1306, R. R. 
S. 1943; In re Estate of Kothe, 131 Neb. 780, 270 N. W. 117; 
Weideman v. Estate of Peterson, 129 Neb. 74, 261 N. W. 
150; In re Estate of Lindekugel, 148 Neb. 271, 27 N. W. 
2d 169. 

The claim of appellant was disallowed by the county 
court on the-3d day of June 1949, and the time within 
which she was required to file, and could have of right 
filed, a petition in the district court on appeal from the 
disallowance of her claim, expired with the 23d day of 
July 1949. She did not file a petition as required, and 
4 days thereafter appellee moved for a non-suit because 
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of her default. On August 3, 1949, the 61st day after 
the claim was denied, appellant by motion requested 
leave to file a petition in the district court. 

The showing in support of the motion for leave to file 
the petition after July 23, 1949, was: That the office of 
counsel for appellant was without stenographic assistance 
during the month of June 1949, and the counsel were 
“only able to take care of those things that required 
immediate attention”; that they did have stenographic 
assistance commencing on July 1 and through July 23; 
that one of the counsel was disabled by sickness from 
July 2 to July 11, and thereby prevented from perform- 
ing any professional duties during that period; that the 
other attorney for appellant was, during the month of 
June and the early part of July, chairman of a committee 
to secure funds for the purchase, to purchase, select loca- 
tions for the erection of, and to have installed street 
markers of the streets of the city of Lexington; that the 
work of the committee engaged much of his time during 
that period; that he was a reserve officer in the Army, 
and to continue his status was required to have two 
weeks’ service in each two-year period; and that he gave 
notice the latter part of March of his desire to have two 
weeks’ active duty, received orders on July 6 to leave 
Lexington not later than July 8 for active duty, and he 
left on that date and was absent until July 24, 1949. 

The manner of the appeal was regular and the.tran- 
script filed in the district court vested jurisdiction of the 
case. The failure of appellant to timely file a petition 
did not affect or defeat jurisdiction. Mandatory in the 
solution of the problem presented to the district court 
was the exercise of a legal discretion. In re Estate of 
Grblny, 147 Neb. 117, 22 N. W. 2d 488. Appellant con- 
cedes this and contends for a determination by this court 
of abuse of discretion by the district court. The reasons 
given by appellant for her default in pleading were not 
satisfactory and are far short of being so conclusive as to 
compel the district court to but one conclusion—that in 
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favor of appellant. The ruling of the court was based 
upon a consideration of evidence, and there. is no indi- 
cation that it acted arbitrarily or capriciously. A discre- 
tionary duty is imposed upon a district court to determine 
whether or not good cause has been shown for the failure 
of a party to plead within the time required. After the 
court has heard the excuses and reasons of a party in 
default for his failure, and in the exercise of a legal 
discretion has decided that no sufficient cause has been 
shown, this court will not ordinarily disturb the decision. 

The judgment of the district court should be and 
hereby is affirmed. 

AFFIRMED. 

CHAPPELL, J., dissenting. 

I respectfully dissent, believing that the trial court 
abused its judicial discretion. In Pettegrew v. Pettegrew, 
128 Neb. 783, 260 N. W. 287, this court said: ‘What is 
meant by judicial ‘discretion’ is indicated by the following 
excerpt from an opinion by the supreme court of the 
United States: 

“ ‘The term “discretion” denotes the absence of a hard 
and fast rule. The Styria v. Morgan, 186 U.S. 1, 9. 
When invoked as a guide to judicial action it means a 
sound discretion, that is to say, a discretion exercised not 
arbitrarily or wilfully, but with regard to what is right 
and equitable under the circumstances and the law, and 
directed by the reason and conscience of the judge to a 
just result.’ Langnes v. Green, 282 U. S. 531, 541.” 

In First Trust Co. v. Thompson, 147 Neb. 366, 23 N. W. 
2d 339, this court again approved the foregoing statement 
as a foundation for the holding that: ‘The court, in the 
exercise of a sound discretion, must, when fully advised, 
decide according to the very right.” 

Good cause, as used in section 27-1307, R. R. S. 1943, 
means a just and reasonable cause under the particular 
circumstances presented. The word “good” is a compar- 
ative adjective, which does not import or require abso- 
lute perfection, else there would be no need for judicial 
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discretion. Good modifies cause, which is synonymous 
with reason, motive, excuse, or justification, as distin- 
guished from technical legal cause. 

In the exercise of a judicial discretion, the trial court 
should protect and preserve the rights of litigants when 
that can be done without prejudice to any rights of the 
other party, as could and should have been done in the 
case at bar. In other words, judicial discretion should 
be exercised to administer justice and not to deny it. 

The record here discloses that on December 13, 1948, 
a petition for the administration of the estate of George 
W. Myers, who died intestate on December 9, 1948, was 
filed in the county court by his daughter, as sole heir at 
law, who resided in Atlanta, Georgia, with her mother, 
long since divorced from her father. Letters of adminis- 
tration issued, and John M. Neff was appointed adminis- 
trator on January 10, 1949. On that date an inventory 
was filed by him, listing cash on hand and in banks, 
aggregating $12,717.56. 

On April 27, 1949, Lulu Hunt, a sister of deceased, 
filed a claim against the estate for board, room, washing, 
mending, and sickness care of deceased from May 1, 1943, 
to December 1, 1948, a total of 67 months, at $60 a month,. 
or $4,020, less $296.55 paid thereon, leaving a balance of 
$3,723.45 due and unpaid. Objections to the claim were 
filed by the administrator on May 2, 1949. 

After hearing, the county court on June 3, 1949, dis- 
allowed the claim, solely upon the ground that the rela- 
tionship. of brother and sister between deceased and 
claimant “raised a strong presumption that the services 
rendered as set forth in said claim was in fact gratiitous 
(gratuitous) and that the evidence is insufficient to 
establish a contract, express or implied, between the 
claimant and said deceased to overcome said 
presumption.” 

Notice of appeal therefrom, with request for transcript, 
was filed by claimant on June 9, 1949. An appeal bond 
was fixed, filed, and approved on the same date. Tran- 
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script was prepared on June 20, 1949, and filed in the 
district court on June 22, 1949. 

Time for filing claimant’s petition on appeal expired 
with July 23, 1949. In the meantime, however, counsel 
for the estate knew that such a petition would be filed, 
and called counsel for claimant, requesting a copy there- 
of. Nevertheless, on July 27, 1949, counsel for the estate 
filed a motion to dismiss the appeal upon the ground that 
claimant had not filed a petition in the action, although 
“the time for filing a petition has long since passed.” 

True, claimant’s proposed petition and her application 
to file the same were not filed until August 3, 1949, but 
admittedly the cause could not have been heard by the 
district court in any event until the opening of the next 
term thereof on September 26, 1949. 

When the motion to dismiss was heard by the trial 
court on August 23, 1949, there was then before it 
claimant’s original claim, with objections thereto, the 
county court’s decree of disallowance in effect holding 
that the services had been rendered as alleged by the 
claimant but nevertheless she could not recover thereon, 
and claimant’s proposed petition and application to file 
the same, supported by undisputed evidence. 

In claimant’s petition, she alleged substantially that in 
the spring of 1943 George W. Myers, then 80 years of 
age, living alone and in failing health, sold his farm 
in Iowa and sought a place to spend his remaining years. 
On or about May 1, 1943, he came to Lexington where 
claimant lived alone in her home, and employed her to 
furnish board, room, and care, promising to pay her 
therefor. That from May 1, 19438, continuously until 
December 8, 1948, when he was removed to the hospital, 
seized with his last illness, claimant furnished George 
W. Myers a room in her home, three meals a day, washed, 
ironed, and mended his clothes, cared for him in health 
and nursed him in illness, for which she was paid, over a 
period of 5 years 7 months and 8 days, only the sum of 
$296.55. 
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In that situation, after hearing, the district court found 
that claimant’s petition was not filed within 50 days, as 
provided by law, and that no good cause having been 
shown by claimant, as provided by section 27-1307, R. R. 
S. 1943, her appeal “was not perfected within the time as 
provided by law.; this Court did not acquire jurisdiction 
and that said appeal should be dismissed.” 

As a matter of course, it was not claimant’s petition 
but the filing of the transcript from the county court in 
the district court which gave it jurisdiction to hear the 
case wherein, except as otherwise specifically provided, 
“the parties shall proceed, in all respects, in the same 
manner as though the action had been originally insti- 
tuted in such court.” § 27-1305, R. R. S. 1943. 

It appears to me that, as a result of the trial court’s 
abuse of judicial discretion, claimant has been arbitrarily, 
unreasonably, and unjustly deprived of her right to have 
a remedy by due course of law and have justice admin- 
istered without denial or delay, as guaranteed by Article 
I, section 13, Constitution of Nebraska. 

Stmmons, C. J., concurs in this dissent. 


Eric H. REHN, APPELLEE, v. ARTHUR BINGAMAN, - 
ADMINISTRATOR OF THE ESTATE OF ALVIN A. BINGA- 
MAN, DECEASED, APPELLANT, IMPLEADED WITH JOHN P. 
MAINELLI, DOING BUSINESS UNDER THE NAME AND 
’ STYLE OF MAINELLI CONSTRUCTION COMPANY, 


APPELLEE. 
40 N. W. 2d 673 


Filed January 18, 1950. No. 32592. 


at: Appeal and Error. This court is without power to recall a 
mandate which has been issued and filed in the district court, 
and upon which some action has been taken in that court. 

The entry of a judgment on the mandate constitutes 
such action taken on the mandate as to bar its recall. 

3. Costs. An award of costs to one party, or against another, 
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is a part of the judgment. It can be set aside or modified only 
in the manner provided generally for the vacation, modification, 
or reversal of judgments. 


4, A claim that an award of costs was improperly made 
raises an issue that can be appropriately presented on motion 
for a rehearing in the same manner as any other justiciable 
issue that is claimed to have been erroneously decided. 

5. A motion to retax costs erroneously or illegally com- 


puted by the clerk of the Supreme Court may properly be made 
at any time, even after the district court has taken action on 
the mandate. 


AppPEAL from the district court for Douglas County: 
FRANK M. DINEEN, JuDGE. Motion to recall mandate and 
motions to retax costs overruled. 


Cranny & Moore, for appellant. 


Emmet L. Murphy, E. Melvin Kennedy, Edward K. 
McDermott, and G. H. Seig, for appellees. 


Heard before Simmons, C. J., CarTer, MEssMorE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 

The question here involved arises on a motion to 
recall the mandate of this court for the purpose of 
securing a modification of the judgment awarding costs, 
and on two motions to retax the costs incurred in this 
court. 

The record shows that plaintiff obtained a money 
judgment against the defendant Arthur Bingaman, ad- 
ministrator of the estate of Alvin A. Bingaman, deceased, 
in the district court for Douglas County. John P. 
Mainelli was made a party defendant in that action for 
the sole purpose of protecting his subrogation rights 
under section 48-118, R. S. 1943. The administrator 
appealed. This court reversed the judgment and dis- 
missed the cause of action. Rehn v. Bingaman, 151 Neb. 
196, 36 N. W. 2d 856. Thereafter, on November 21, 1949, 
the mandate of this court declaring “that the judgment 
rendered by you be reversed at the costs of said appellees 
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taxed at $430.10 and the cause dismissed,” was filed in 
the office of the clerk of the district court for Douglas 
County. On November 23, 1949, pursuant to notice to 
all parties interested, the trial court, in compliance with 
the mandate, dismissed the action and taxed the costs, 
including the costs in the district court, in the amount 
of $722.10 to plaintiff and John P. Mainelli. Motions to 
retax the costs were filed in this court by plaintiff and 
defendant Mainelli on November 30, 1949, and November 
28, 1949, respectively. A motion and showing for a 
recall of the mandate were filed by defendant Mainelli 
on November 28, 1949. Objections were filed by the 
administrator. It is upon the issues thus joined that the 
questions now before us arise. 

In this state costs are allowed of course: to the 
plaintiff, upon a judgment in his favor, in actions for 
the recovery of money only, except where otherwise 
specifically provided. § 25-1708, R. R. S. 1943. Costs are 
likewise allowed to any defendant upon a judgment in 
his favor. § 25-1710, R. R. S. 1943. When a judgment is 
reversed on appeal the Supreme Court may render 
judgment for all the costs against the appellee, direct 
that each party pay his own costs, apportion the costs 
among the parties, or direct that judgment. for costs 
abide the event. of a new trial, as, in its discretion, the 
equities of the case require. § 25-1933, R. R.S. 1943. The 
case here presented being one for the recovery of money 
only, costs would be ordinarily, and were in the instant 
case, awarded to the defendant-appellant Bingaman, the 
real defendant in the action. 

The award of costs is as much a part of the judgment _ 
as the dismissal of the action, and the power of the 
court to change an award of costs is coextensive with the 
power of the court to modify the judgment of dismissal. 
In Smith v. Bartlett, 78 Neb. 359, 110 N. W. 991, we said: 
“An award of costs to the successful party is as much a 
part of the judgment entered as the damages allowed, 
and the court cannot, after the term, change this award 
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except for some statutory cause allowing the court to 
set aside or modify its judgments at a subsequent term.” 
The same rule applies in the Supreme Court; an award 
of costs is a part of the judgment and cannot be modified 
or changed in any manner other than that provided by 
the statutes and rules applying to the setting aside or 
modification of judgments. 

It might be argued that such a rule leaves the parties 
against whom costs are taxed without a remedy. In 
this respect we desire to point out that the judgment of 
the Supreme Court is entered as of the date of the 
release of its opinion. It is a public record from which 
the parties can immediately determine the court’s judg- 
ment as regards the awarding of costs. In the present 
case the opinion of this court was released and the 
judgment entered as of April 14, 1949. Such judgment 
provided in part: “It is, therefore, considered, ordered 
and adjudged that said judgment of the district court 
be, and hereby is, reversed and the cause is dismissed; 
that appellant recover of and from appellees his costs 
herein expended, taxed at $425.10; for all of which 
execution is hereby awarded, and that a mandate issue 
accordingly.” The parties are bound legally to know 
the terms of the judgment entered. If dissatisfied with 
the portion awarding costs, it is appropriate to present 
the matter on motion for a rehearing in the same man- 
ner as any other justiciable issue that is claimed to have 
‘been erroneously decided. It affords an adequate oppor- 
tunity to point out to the Supreme Court such claim 
of error. 

In the case before us the mandate of this court was 
filed in the district court for Douglas County on No- 
vember 21, 1949. The Supreme Court therefore lost 
jurisdiction to change or modify its judgment awarding 
costs unless the mandate was recalled in accordance 
with the rule announced in State Bank of Beaver Cross- 
.ing v. Mackley, 118 Neb. 734, 226 N. W. 318. 

The defendant Mainelli filed the motion to recall the 
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mandate. The defendant filed-objections thereto assert- 
ing that the mandate had been acted upon in the district 
court and that it was beyond recall. The record shows 
that the only action taken was that of the district court 
in entering a judgment in accordance with the mandate. 
Such action by the district court was, however, sufficient 
to divest this court of jurisdiction and to reinvest the 
district court with exclusive jurisdiction under the hold- 
ing of the State Bank of Beaver Crossing case. The 
mandate was not, therefore, subject to recall. 

While this court has no jurisdiction to determine the 
issues here raised on the merits, there is a question of 
costs involved which we will determine as a guide to 
future cases, using the facts of this case as an illustrative 
application of the rule. 

The plaintiff and defendant Mainelli contend that the 
awarding of all the costs against them was improper for 
the reason that the appeal involved many issues, all of 
which were decided favorable to them except the 
question of jurisdiction. The record shows that the 
action was commenced in the district court when the 
original jurisdiction was in the county court. Rehn v. 
Bingaman, supra. The litigation was therefore fruitless: 
and the costs incurred as a direct result of the plaintiff 
commencing the action in the wrong court. Under such 
circumstances the defendant-appellant is not properly 
chargeable with costs. 

The defendant Mainelli contends that he should not 
be charged with any portion of the costs for the reason 
that he merely asserted his right of subrogation under 
section 48-118, R. S. 1943, to any amount recovered by 
the plaintiff, to the extent of the compensation benefits 
paid by him under the Workmen’s Compensation Act. 
The record discloses, however, that Mainelli actively 
participated in the trial. His attorney participated in the 
trial by making an opening statement to the jury; by 
examining and cross-examining witnesses; by demand- 
ing the right to argue in both the opening and closing 
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arguments to the jury for the reason that he was in the 
same position as the plaintiff; by making an argument-in- 
chief to the jury; and, on appeal, by filing a brief on the 
merits of the case and orally arguing the propositions 
therein raised to this court. It is evident that the defend- 
ant Mainelli adopted the position of the plaintiff for his 
own benefit, his own recovery being dependent upon the 
success of the plaintiff. The rule is: Parties, who come in 
and adopt plaintiff's petition and seek to participate in 
its benefits, stand in a similar position as the plaintiff in 
regard to costs; and where an intervener reiterates the 
- allegations of the petition, he is liable jointly with plain- 
tiff for costs in the event of an adverse result. 20 C. J. 
S., Costs, § 118, p. 359. In McKinley v. National Citizens 
Bank, 127 Minn. 212, 149 N. W. 295, it was said: “We 
hold that intervener, having become practically a co- 
plaintiff, so that defendant was required to defend 
against both it and plaintiff in order to escape liability 
to either, there is joint liability for costs.” See, also, 
First Nat. Bank of Atlanta v. Southern Cotton oe Co., 

86 F. 2d 33. 

One who is made a party defendant for the eis pur- 
pose of protecting a statutory right of subrogation ‘is 
ordinarily not liable for costs other than his own; but 
where, as here, he adopts the position of the plaintiff 
and for all practicable purposes is a plaintiff, his liability 
for costs is the same as the plaintiff. Such party is in 
the same position as an intervener, cross-petitioner, or 
other party to the litigation who enters it for the ad- 
vancement of his own interests. 

We hold, therefore, that the costs were properly 
assessed against the plaintiff and defendant Mainelli. 
This being true, no reason exists for recalling the man- 
date, even if it was subject to recall, and the motion to 
so do is denied. 

The plaintiff also moves to retax the costs for the 
reason that the amount taxed as costs of appellant’s 
brief is excessive. After a judgment awarding costs, the 
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taxing of the costs by the clerk of the court involves a 
purely ministerial function. Errors in calculation can 
be corrected at: any time, unless the delay becomes un- 
reasonable. In Barkley v. Pool, 105 Neb. 203, 180 N. W. 
77, we said: ‘We have also held that, where the costs 
have been erroneously taxed by the clerk, a motion to 
retax the same may be made at a subsequent term of 
court. Smith v. Bartlett, 78 Neb. 359. In this case it 
is said that the court by making such an order does not 
change the judgment awarding costs, but uses its power 
to see that the award of costs is not improperly or ille- 
gally taxed, and that a mistake made by the clerk in 
taxing the fees in favor of or against a party may be 
corrected by the court on motion at any time. * * * If 
after the cost bills are presented to the clerk, he refuses 
or fails to tax any particular item, or taxes the costs 
improperly; a motion may be made to retax. Since no 
statute prohibits this, it can be done within a reasonable 
time, and before the payment of the judgment.” See, 
also, Allen v. Tallon, 120 Neb. 611, 234 N. W. 411. 

It follows that the Supreme Court may correct errors 
by the clerk in the computation of the costs in this court 
at any time, unless an unreasonable delay in so doing 
prevents. Such items of costs in this court may therefore 
be corrected after the issuance of the mandate and with- 
out its recall. This is so for the reason that it involves 
‘only a ministerial function of the clerk and in no way 
involves a reconsideration of the judicial determinations 
made. In Smith v. Bartlett, supra, we said: “This rule 
does not apply to a motion made by either party to have 
the costs retaxed and to have mistakes in taxing the same 
corrected or costs illegally charged up against a party 
eliminated. If the clerk erroneously or illegally taxes up 
any item of costs in favor of a party, the other party 
may, by motion made at any time, call the attention of 
the court to such items and insist that only proper and 
legal costs be assessed against him. The court, by mak- 
ing such an order, does not change the judgment award- 
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ing costs, but uses its power to see that the award of 
costs is not improperly or illegally taxed. As said in the 
case above cited: ‘Any mistake made by the clerk in 
taxing fees in favor of or against a party may be cor- 
rected by the court on motion at any time.’ ” 

We do not concur with the contention that defendant 
Bingaman cannot secure a correction in the amount 
charged as the cost of plaintiff’s brief without first se- 
curing a recall of the mandate. Such a retaxing of costs 
can be obtained, if meritorious, without such action being 
taken. The record shows, however, that the cost of the 
briefs was correctly computed, a fact which counsel for 
plaintiff conceded in oral argument on the motion. The 
motion of Rehn to retax the cost of briefs is therefore 
overruled for the reason that they were correctly 
computed. 

‘The motions of plaintiff and the defendant Mainelli 
to retax the costs are overruled. The motion of defend- 
ant to recall the mandate is also overruled. 

MOTION TO RECALL MANDATE AND MOTIONS 
TO RETAX COSTS OVERRULED. 


ANN NEMETZ, APPELLANT, V. FRANK NEMETZ, APPELLEE. 
40 N W. 2d 685 


Filed January 13, 1950. No. 32652. 


1. New Trial. While in a proper case an action in equity to vacate 
a judgment and obtain a new trial will lie, such relief will not 
be granted when there is an adequate remedy at law. 

To be entitled to equitable relief in such a case, the 

litigant must show that, without fault or laches on his part, he 

was prevented from proceeding under section 25-2001, R. R. S. 

1943. 

3. Judgments. Statute enumerating grounds under which a judg- 
ment may be vacated after expiration of term at which judgment 
was rendered does not provide exclusive remedy, but such grounds 
are concurrent with independent equity jurisdiction. 
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AppEAL from the district court for Douglas County: 
JAMES T. ENGLISH, JUDGE. Reversed and remanded with 
directions. 


William F. Dalton, and Hotz & Hotz, for appellant. 
Paul J. Garrotto and Oscar T. Doerr, for appellee. 


Heard before Srimmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


Simmons, C. J. 

This is the second appeal in this case. In the original 

action the trial court decreed that plaintiff and defend- 
ant were owners of the real estate involved as joint 
tenants with right of survivorship. We affirmed the 
judgment in Nemetz v. Nemetz, 147 Neb. 187, 22 N. W. 
2d 619. The mandate of this court was filed in the 
district court on June 18, 1946, during the May 1946 
term. : 
Thereafter on August 22, 1946, plaintiff filed a motion 
to tax costs and for judgment against the defendant 
and surety for use and occupancy of the premises. The 
matter was heard and taken under advisement on Au- 
gust 29, 1946, during the May 1946 term. 

During the February 1947 term and on March 6, 1947, 
the court, reciting that it had heard the evidence of 
plaintiff and defendant and that each was represented 
by counsel, entered its order and judgment finding that 
plaintiff was entitled to $25 a month from August 5, 
1944, to March 5, 1947, which, with interest, amounted 
to $808.93. The court further found that plaintiff was 
entitled to recover her costs taxed at $37.20, or a total 
of $846.13. Judgment for that amount, to bear 6% in- 
terest, was entered against defendant. Execution was 
authorized against defendant and in the event it was 
not satisfied, then against the surety. The judgment 
was approved as to form by the attorney then repre- 
senting defendant. 

On March 31, 1947, praecipe for execution was filed, 
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and execution was issued and later returned unsatis- 
fied. On April 1, 1947, summons in garnishment was 
issued. 

On April 1, 1947, a motion for a new trial was filed 
directed against the judgment of March 6, 1947, and 
setting up substantially the grounds authorized by sec- 
tion 25-1142, R. R. S. 1943. 

On April 2, 1947, motion was filed to recall the execu- 
tion and garnishment. , 

On April 3, 1947, return was made on the summons 
in garnishment showing service on April 1, 1947. 

On April 11, 1947, a motion was filed to vacate the 
order of March 6, 1947, granting plaintiff judgment for 
$808.93, and interest. The motion stated that when the 
judgment was rendered the court failed to take into con- 
sideration the fact that the defendant had expended for 
repairs, improvements, taxes, and insurance on the 
property the amount of $2,820.36; that all of said amount 
was expended during the time plaintiff was in possession 
of the real estate; and that plaintiff was liable for one- 
half thereof. The motion further set out that the rea- 
sonable rental value of the one-half interest in the prop- 
erty was $17.50 a month; that in furtherance of justice 
the order of March 6, 1947, should be vacated for the 
purpose of allowing the defendant to present additional 
evidence as to the above matters; and that equitable 
relief be granted. 

On April 12, 1947, the order in garnishment was dis-. 
solved and the garnishee discharged. 

On May 3, 1947, all causes, matters, and motions pend- 
ing were continued until the next term and the term 
adjourned sine die. 

Thereafter on February 20, 1948, plaintiff filed a mo- 
tion to strike material parts of defendant’s motion of 
April 11, 1947, as to the items of repairs, taxes, and in- 
surance, for two reasons: (1) The matters were res 
adjudicata as a result of the hearing of August 22, 1946, 
because at that time defendant had full knowledge of 
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the matters therein set out and the defense and failed 
to raise “said defense,” and (2) the statute of limita- 
tions had run against the items of repair. 

Afterward at the October 1948 term of court and on 
January 8, 1949, the court considered defendant’s motion 
for a new trial, his motion to vacate, for leave to offer 
additional evidence, and for equitable relief, and plain- 
tiff’s motion to strike. The court. overruled plaintiff's 
motion to strike and defendant’s motion for a new trial, 
sustained the motion to vacate and to offer additional 
evidence, and modified its judgment of March 6, 1947. 
The court found that there was due the plaintiff from 
the defendant the amount of $1,362.20 for rent (based 
on $25 a month), and costs, without interest; that from 
June 11, 1942, to August 5, 1944 (the date plaintiff was 
given notice to vacate the premises), the defendant had 
made improvements and repairs and paid taxes and in- 
surance in the amount of $2,720.15; that plaintiff was 
indebted to defendant for one-half thereof or the amount 
of $1,360.07, without interest; and that this latter sum 
was a proper set-off against the amount of rent and 
costs. The court set the one off against the other, en- 
tered judgment for plaintiff for $2.13 with interest, and 
attached that amount as a lien on the property. The 
court further ordered defendant to pay plaintiff rent 
in the amount of $25 a month, beginning December 5, 
1948, and ordered plaintiff to pay one-half of the insur- 
ance and taxes from and after December 5, 1948. 

On January 13, 1949, plaintiff filed a motion for a 
new trial and rehearing on the grounds that the order 
of January 8, 1949, was not sustained by evidence or 
was contrary to law; that it was contrary to law in 
that the court (1) was without jurisdiction to modify 
its order of March 6, 1947; (2) was without jurisdiction 
to grant defendant leave to offer additional evidence; 
(3) erred in receiving evidence as to money expended 
for repairs for the reason that the order of March 6, 
1947, was a judgment which barred defenses raised and 
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which might have been raised; (4) erred in receiving 
evidence of expenditures for repairs when there was 
no evidence that plaintiff expressly or impliedly con- 
sented to said repairs; and (5) deprived plaintiff of the 
defense of the statute of limitations and other defenses. 
It further was set out that the court erred in its calcu- 
lations of the amount expended by defendant. 

Thereafter during the February 1949 term of court 
and on February 23, 1949, the court considered the mo- 
tion for a new trial and entered an order amending its 
findings, which resulted in a judgment for plaintiff in 
the amount of $90.42, and then overruled the motion 
for a new trial. Plaintiff appeals. 

Plaintiff’s first assignment of error is that the court 
erred in entering its orders of January 8, 1949, and Feb- 
ruary 23, 1949, because it had lost jurisdiction to make 
the changes. Plaintiff relies on the rule stated in Lyman 
v. Dunn, 125 Neb. 770, 252 N. W. 197, as follows: ‘After 
the final adjournment of the term of court at which a 
judgment has been rendered, the court has no authority 
or power to vacate the judgment except for the reasons 
stated and within the time limited in chapter 20, art. 20, 
Comp. St. 1929.” (Now chapter 25, art. 20, R. R. S. 1943.) 
Plaintiff also relies on the cases of Cronkleton v. Lane, 
130 Neb. 17, 263 N. W. 388, and Shipley v. McNeel, 149 
Neb. 793, 32 N. W. 2d 636. 

Defendant concedes the above rule as a statement of 
law but contends that it has no application here and 
asserts that at no time did the court disturb its judgment 
for rent in plaintiff’s favor. Defendant states that he 
does not contend that this judgment should be modified 
but rather asserts that all the court did was exercise 
equitable powers and make an accounting of the amounts 
expended by defendant, and that it had a right to do so. 

The record does not sustain defendant’s contention as 
to what the court did. Defendant by his motion of April 
11, 1947, undertook not only to present the items ex- 
pended by him but also to have the monthly rental rate 
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reduced. Defendant moved that the judgment of March 
6, 1947, be vacated, set aside, and held for naught. The 
trial court sustained that motion, modified its previous 
' judgment, made a new finding as to the reasonable 
rental value, determined a new amount due for rental 
value during the extended period, finding and using 
the same monthly rate as a base, and entered a new 
judgment which it later again modified. 

As to the right to equitable relief, we have held that 
“While in a proper case an action in equity to vacate 
a judgment and obtain a new trial will lie, such relief 
will not be granted when there is an adequate remedy 
at law. * * * To be entitled to equitable relief in such 
a case, the litigant must show that, without fault or 
laches on his part, he was prevented from proceeding 
under section 25-2001, R. S. Supp., 1947.” Shipley v. 
McNeel, supra. See, also, Lindstrom v. Nilsson, 133 Neb. 
184, 274 N. W. 485. 

Defendant concedes that he has not come within the 
provisions of the statute or the above holdings. De- 
fendant argues that the established rule that applies is 
as follows: “A court of equity which has obtained jur- 
isdiction for any purpose will retain jurisdiction for 
the purpose of administering complete relief with respect 
to the subject-matter.” Parsons Construction Co. v. 
Gifford, 129 Neb. 617, 262 N. W. 508. 

The rule also is: “Statute enumerating grounds under 
which a judgment may be vacated after expiration of 
term at which judgment was rendered does not provide 
exclusive remedy, but such grounds are concurrent with 
independent equity jurisdiction.” Shinn v. Shinn, 148 
Neb. 832, 29 N. W. 2d 629. 

It is patent that defendant undertook on April 11, 
1947, to inject a cause of action against the plaintiff 
which up to that time had not been presented by plead- 
ings or evidence. It appears that the facts to sustain 
this contention were known to the defendant at all 
times during the pendency of this litigation, and that 
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he had receipts in his possession to sustain his claim of 
payments made. He sought no relief on the basis here 
claimed when the case was tried, submitted, and de- 
cided on the issues made. He permitted the case to go 
to final decision on his contention that he was the ex- 
clusive owner of the property. 

Defendant has established no grounds for the exercise 
of equitable relief. 

It follows that the trial court’s judgments of January 
8, 1949, and February 23, 1949, were rendered without 
jurisdiction and were and are null and void. It follows 
also that the court’s judgment of March 6, 1947, remains 
in full force and effect. 

This renders unnecessary any determination of other 
assignments of error. 

The judgment of the trial court is reversed and the 
cause remanded with directions to enter judgment in 
accord with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


AucGusta MEIER ET AL., APPELLANTS, V. CLEO L. TROSPER, 


APPELLEE. 
40 N. W. 2d 811 


Filed January 18, 1950. No. 32666. 


1. Trusts. Where property has been acquired by fraud, equity, 
at the suit of the injured parties, will impress a constructive 
trust upon such property in their favor and, in the event of a 
prior transfer by the wrongdoer, will trace the property, if 
possible, through whatever mutations and impress a trust there- 
on in the hands of a third person, unless he be a bona fide pur- 
chaser for value and without notice. 

An antecedent debt is not such consideration as to have 

the effect of cutting off the trust against funds applied to the 

satisfaction thereof even though the creditor acts in good faith 
and without notice where he has not changed his position in 
relation to the person from whom the fund was received. 


AppEAL from the district court for Douglas County: 
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JACKSON B. CHASE, JUDGE. Reversed with directions. 
Cranny & Moore, for appellants. 
Burbridge & Burbridge, for appellee. 


Heard before Stmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGy, JJ. 


WENKE, J. 

Plaintiffs, Augusta Meier and Beulah Meier, brought 
this action in the district court for Douglas County 
asking that the defendant, Cleo L. Trosper, be adjudged 
to be trustee for the benefit of the plaintiffs of certain 
funds received by her and that she be required to ac- 
count therefor. Decree was entered in favor of the 
defendant and plaintiffs’ action dismissed. Their mo- 
tion for new trial having been overruled, plaintiffs . 
appeal. 

The parties will be referred to as they appeared in the 
district court. 

The record discloses the following: John H. Owens, 
also known as J. H. Owens and Jack Owens, induced 
the plaintiffs to make a $12,000 loan. Plaintiffs under- 
stood this loan was being made for the benefit of James 
T. Maxwell and was to be secured by his mortgage on 
160 acres of land which he owned in Dodge County, Ne- 
braska. On July 18, 1945, the plaintiffs delivered to 
John H. Owens the sum of $12,000 consisting of cash 
items in the sum of $11,888.37 and an interest coupon in 
the sum of $111.63 due on a Carl A. Swanson loan. In 
consideration thereof Owens delivered to the plaintiffs 
what purported to be a mortgage note of James T. Max- 
well in the sum of $12,000, together with interest cou- 
pons thereto attached, and a rea] estate mortgage secur- 
ing the same on a quarter section of land in Dodge 
County. This mortgage had been recorded and Owens 
delivered to plaintiffs an abstract of title to this property 
showing the mortgage to be a first lien on the premises. 

However, the signatures on all of these instruments 
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were not the signatures of James T. Maxwell nor were 
they made with his authorization or approval. In fact, 
they are forgeries. Maxwell had never authorized 
Owens to secure the loan for him nor did he receive 
any part of the proceeds thereof. 

On July 18, 1945, Owens deposited in his account in 
The Omaha National Bank the $11,888.37 in cash items 
which he had received from the plaintiffs on the Max- 
well loan. Immediately before this deposit was made 
his account showed a balance of only $275.84. 

On August 6, 1945, Owens made his account in The 
Omaha National Bank into one of joint survivorship 
of himself and A. C. Owens, his wife, also referred to 
as Nan C. Owens. Thereafter Owens died. He died 
on August 8, 1945. On September 1, 1945, A. C. Owens 
drew a check on this account in the sum of $500 payable 
to Cleo L. Trosper. Cleo L. Trosper endorsed it. It was 
then presented to The United States National Bank of 
Omaha and through the Omaha Clearing House pre- 
sented to The Omaha National Bank for payment. It 
was paid by The Omaha National Bank on September 
11, 1945, and on the same day charged to the Owens ac- 
count in that bank. At the time it was charged to the 
account there was a balance therein of $1,308.76 and 
this withdrawal left a balance of $808.76. 

After the deposit of $11,888.37 on July 18, 1945, in 
Owens’ account there were three additional deposits 
made therein before this check was drawn on and 
charged thereto. They were as follows: July 19, 1945, 
$500; July 21, 1945, $3,250; and July 23, 1945, $200. 
However, the account, after July 18, 1945, when the 
deposit of $11,888.37 was made, and up until September 
11, 1945, when the $500 check payable to defendant was 
charged thereto, never had a balance below $1,308.76. 
That was the balance on September 11, 1945, immediate- 
ly before the check payable to and endorsed by defend- 
ant was charged thereto. 

The check had endorsed thereon: “Full refund on 
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Contract of 12/18/44.” Apparently defendant had pre- 
viously paid that amount to Owens and, at the time 
of his death, it had not been repaid. 

Plaintiffs first discovered the fact that Owens had 
died sometime in September 1945. Shortly thereafter 
they also learned that the signatures of Maxwell to 
the note and mortgage were unauthorized and forgeries. 
The $12,000 has never been repaid except for the sum 
of $742.51 as shown in the opinion in Meier v. Geldis, 
148 Neb. 561, 28 N. W. 2d 140, and the sum of $3,200 
recovered by virtue of that litigation. It is the amount 
which defendant received by virtue of the check which 
plaintiffs here seek to recover. 

“Where property, as here, has been acquired by fraud, 
equity, at the suit of the injured parties, will impress a 
constructive trust upon such property in their favor 
and, in the event of a prior transfer by the wrongdoer, 
will trace the property, if possible, through whatever 
mutations and impress a trust thereon in the hands of 
a third person, unless he be a bona fide purchaser for 
value and without notice. Cady v. South Omaha Nat. 
Bank, 46 Neb. 756, 65 N. W. 906; Allen Dudley & Co. 
v. First Nat. Bank, 122 Neb. 443, 240 N. W. 522.” Meier 
v. Geldis, 148 Neb. 561, 28 N. W. 2d 140. See Meier v. 
Geldis, 148 Neb. 304, 27 N. W. 2d 215. By his conduct 
in obtaining these funds Owens became a trustee thereof 
ex maleficio. 

The question then arises whether the antecedent in- 
debtedness to the defendant is such a consideration as 
to make her a bona fide purchaser for value. The record 
- shows she had no notice either as to the source or nature 
of the funds with which she was paid. 

“An antecedent debt is not such consideration as to 
have the effect of cutting off the trust against funds 
applied to the satisfaction thereof even though the 
creditor acts in good faith and without notice where he 
has not changed his position in relation to the person 
from whom the fund was received.” Meier v. Geldis, 
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148 Neb. 561, 28 N. W. 2d 140. See Meier v. Geldis, 148 
Neb. 304, 27 N. W. 2d 215. 

The record does not show that the defendant in any 
way changed her situation so as to give rise to any 
equitable defense against the claim of the plaintiffs. 
If such change of position actually occurred it should 
have been pleaded and proved. Cady v. South Omaha 
Nat. Bank, 46 Neb. 756, 65 N. W. 906; Meier v. Geldis, 
148 Neb. 304, 27 N. W. 2d 215; Meier v. Geldis, 148 Neb. 
561, 28 N. W. 2d 140. 

Nor, under the circumstances here, does the fact that 
other deposits were made in this account subsequent 
to July 18, 1945, change the situation, for, as stated in 
Logan v. Aabel, 90 Neb. 754, 134 N. W. 523, by quoting 
from Windstanley v. Second Nat. Bank, 13 Ind. App. 
544, 41 N. E. 956: “‘‘* * * In the case of trust moneys 
commingled by the trustee with his own moneys, it 
was held that money has no earmarks, and when so 
commingled the whole became an indistinguishable mass 
and the means of ascertainment failed. But equity, 
adapting itself to the exigencies of such conditions, 
finally determined that the whole mass of money with 
which the trust funds were commingled should be 
treated as a trust.’” See, also, State ex rel. Sorensen 
v. Farmers State Bank, 121 Neb. 532, 237 N. W. 857, 82 
A. L. R. 7, wherein we approved the foregoing principle. 

For the reasons herein stated the judgment of dis- 
missal entered by the trial court is in error and is re- 
versed with directions to enter judgment for the plain- 
tiffs as prayed. 

REVERSED WITH DIRECTIONS. 
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LILLIAN BuSH, ADMINISTRATRIX OF THE ESTATE OF JAMES 
F. BuSH, DECEASED, APPELLANT, V. VANTINE A. JAMES, 
ADMINISTRATOR OF THE ESTATE OF THOMAS BLANKENSHIP, 


DECEASED, ET AL., APPELLEES. 
40 N. W. 2d 667 


Filed January 13, 1950. No. 32670. 


1. Trial. Instructions should be considered together in order that 
they may be properly understood, and when, as an entire charge, 
they properly submit the issues to the jury, the verdict will not 
be set aside for harmless error in one of them. ‘ 

Where evidence improperly received is afterwards 
stricken out and expressly withdrawn from the consideration of 
the jury, the error involved in its reception is ordinarily cured. 

3. Negligence: Evidence. The instinct of self-preservation and the 
disposition of men to avoid personal harm may, in the absence 
of evidence, raise the presumption that a-person killed or injured 
was in the exercise of ordinary care. . 

: If a person is killed through the negligence of 
another, and there is no evidence as to negligence or due care on 
the part of the deceased, the law presumes that the deceased 
was exercising reasonable and ordinary care at the time of his 
injury with a view to his safety. But this presumption: obtains 
only when there is no substantial evidence as to care or want of 
care on the part of the deceased. When there is such evidence, 
the presumption has no place in the case. 

5. Negligence. In order to recover under the doctrine of last clear 
chance there must be sufficient evidence to sustain a finding that 
the party invoking the doctrine was by his own negligence im- 
mediately before the accident in a position of peril from which 
he could not escape by the exercise of ordinary care; that the 
party against whom it is asserted knew or ought to have known 
of the other’s peril; that the party against whom the doctrine 
is invoked had the present ability with the means at hand to 
avoid the accident without injury to himself or others; that the 
failure to avoid the accident was due to a want of ordinary care 
on the part of the person against whom the doctrine is invoked 
and that such want of ordinary care was the proximate cause of 
the accident; and that the negligence of the party imperiled is 
neither active nor a contributing factor in the accident. 

A person who is himself negligent may not recover 

under the doctrine of the last clear chance where his negligence 

is active and continuing to the very time of the accident. Such 

a situation involves questions of comparative negligence and not 

those of the last clear chance doctrine. 
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. In the absence of proof of opportunity to avoid injuring 
such person after his danger was discovered, or ought to have 
been discovered, there is no reason for the application of the 
last clear chance doctrine. 


AppeEAL from the district court for Otoe County: 
THomas E. Dunpar, JupcGE. Affirmed. 


Spencer & Neumeister, for appellant. 
' Tyler & Frerichs, for appellees. 


Heard before Stmmons, C. J., Carrer, MEssmore, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

Lillian Bush, as administratrix of the estate of James 
F. Bush, deceased, brought this suit in the district court 
for Otoe County against Thomas Blankenship and Alvin 
Abbott. After suit had been commenced the defendant 
Thomas Blankenship died and the action was revived 
against Vantine A. James, as administrator of his estate. 
The purpose of this action is to recover damages for the 
benefit of the widow and next of kin of James F. Bush, 
deceased, which it is claimed they sustained by reason of 
his wrongful death. The basis of the action is the alleged 
negligence of the defendant Alvin Abbott while operat- 
ing a truck belonging to Thomas Blankenship, by whom 
he was employed, which negligence plaintiff claims was 
the proximate cause of the accident which resulted in 
the death of plaintiff’s decedent. The jury’s verdict was 
for the defendants. From a judgment on the verdict, her 
motion for new trial having been overruled, plaintiff 
appeals. : 

The appellant’s decedent, James F. Bush, was killed 
in an automobile accident which occurred on the 16th 
of April 1948, in the intersection of Third Avenue and 
Sixteenth Street in the city of Nebraska City, Nebraska. 
The accident happened about 10:45 a.m. At the time of 
the accident the weather was fair, the sun was shining, 
and driving conditions were good. 
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This intersection is in the residential part of the city. 
Third Avenue runs east and west and Sixteenth Street 
runs north and south. Both are paved with 24-foot 
driving surfaces. As it approaches the intersection from 
the west Third Avenue slopes down toward the east at 
about a 61% percent grade and Sixteenth Street, as it 
approaches the intersection from the south, slopes down 
toward the north at about a 3% percent grade. There 
are no directional stop signs on any of the approaches to 
the intersection. The view across the corner to the 
southwest of the intersection, while somewhat obstructed 
by a four to five foot grade, is sufficiently open so that 
if either driver had looked he could have observed the 
other vehicle approaching. 

Just before the accident the decedent was approaching 
the intersection from the west. He was driving his 1946 
Plymouth sedan. At the same time appellee Abbott, 
an employee of the deceased Thomas Blankenship, was 
approaching the intersection from the south. Abbott was 
driving a 1946 two-ton Chevrolet truck owned by the 
deceased Blankenship. Riding in the cab of the truck 
with Abbott was Bert Eblen, another employee of the 
deceased Blankenship. These two vehicles came to- 
gether at a point just north and east of the center of the 
intersection. The right rear of the car, at a point just 
in front of its right rear fender, came in contact with the 
left front of the truck. . The rear of the car then skidded 
to its left or north. It hit the curb located in the north- 
east part of the intersection. The car then rolled and 
skidded toward the east until it came to rest on its left 
side some 65 feet from the point of impact. The car, 
when it stopped, was headed south. The rear end was 
on and over the curb. Bush was out of the car but it was 
lying on him. As a result of the injuries he received 
Bush died shortly thereafter. 

There is evidence in the record from which the jury 
could have found that appellee Abbott, the driver of 
the truck, did not maintain a proper lookout as he 
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approached and entered the intersection of Sixteenth 
Street and Third Avenue for vehicles approaching the 
intersection from the west. There is also evidence in the 
record from which the jury could have found that appel- 
lant’s decedent, James F. Bush, approached and entered 
the intersection at a high and excessive rate of speed, to 
wit, 55 to 60 miles an hour; that as he approached and 
entered the intersection he failed to maintain a proper 
lookout for vehicles approaching from the south; and 
that the truck entered the intersection first, had the 
directional right-of-way, and that appellant’s decedent 
failed to respect the same. The case was therefore one 
for the jury as to the issues of negligence and contribu- 
tory negligence. 

Appellant contends that since an action to recover for 
the wrongful death of a person must be brought in the 
name of the personal representative of such deceased 
person for the exclusive benefit of the widow or widower 
and next of kin that the trial court erred when, in in- 
struction No. 1, it did not make a clear distinction 
between the appellant as the personal representative of 
the estate of the deceased James F. Bush, and as Lillian 
Bush, the widow of the deceased. 

The statute authorizing such suits requires that they 
be brought by the personal representatives of deceased 
persons for the exclusive benefit of the widow or wid- 
ower and next of kin. See sections 30-809 and 30-810, 
R. R. S. 1943, and Swift v. Sarpy County, 102 Neb. 378, 
167 N. W. 458. 

It is true that parts of instruction No. 1 are subject to 
the foregoing criticism and it could have been drafted 
in more suitable language. However, the instructions 
as a whole, particularly Nos. 3, 4, and 24, clearly set 
forth who the plaintiff is and in behalf of whom the 
action was brought. We think this contention is with- 
out merit as the situation here clearly falls within the 
rule as announced in Blanchard v. Lawson, 148 Neb. 
299, 27 N. W. 2d 217. Therein we said: “Instructions 
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should be considered together in order that they may be 
properly understood, and when, as an entire charge, they 
properly submit the issues to the jury, the verdict will 
not be set aside for harmless error in one of them.” 

Appellant further contends that error was committed 
by the court in its manner of handling certain evidence 
of the witness Arnold Murphy, a taxi driver, who took 
Mrs. James F. Bush and another lady from the Bush 
store to the scene of the accident very shortly after it 
happened. He testified as to statements made by Mrs. 
Bush during the trip to the place of the accident while 
she was conversing with the other lady. Over objection 
this witness was permitted to testify as follows: ‘Q Was 
there a discussion between Mrs. Bush and this lady in 
which Mrs. Bush said something about the accident? 
A There was. Q What did she say about it? * * * A She 
said Mr. Bush was in an awful hurry, and they were 
planning on going to Omaha in the afternoon. Q Did 
she state anything further as to why they were going to 
Omaha in the afternoon? * * * A They were going to the 
hospital in Omaha.” Motion to strike the testimony of 
this witness was overruled. Later in the trial the court 
struck out of this testimony the language “was in an 
awful hurry,” and admonished the jury to disregard that 
testimony of the witness. Assuming, for the sake of the 
contention here made, that this evidence was not admis- 
sible and should not have been admitted, can it be said 
that the court did not properly withdraw it from consid- 
eration of the jury? 

While a direction by the trial court to a jury, either 
oral or written, not to consider improperly admitted 
evidence may not always remove its prejudicial effect, 
depending upon its nature and the circumstances under. 
which received, however, we have said: ‘Where evi- 
dence improperly received is afterwards stricken out 
and expressly withdrawn from the ‘consideration of the 
jury, the error involved in its reception is ordinarily 
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cured.” Chicago, R. I. & P. Ry. Co. v. O’Neill, 58 Neb. 
239, 78 N. W. 521. 

Here there is ample competent evidence relating to the 
speed Bush was driving immediately before and at the 
moment of the impact. Under these circumstances we 
find no prejudicial error in the manner in which this 
was handled by the trial court. 

The appellant also contends that, because the car 
driven by decedent Bush was almost out of the inter- 
section when struck on the right rear, this gives rise to 
the doctrine of res ipsa loquitur and the presumption of 
negligence on the part of the appellees. We do not think 
this doctrine has any application to the factual situation 
here presented. 

Appellant further contends that the court should have 
instructed the jury on the principle that negligence is 
not to be presumed but rather that it is presumed that 
a person killed was in the exercise of ordinary care. It 
is true that negligence is never presumed solely from the 
fact that an accident occurred. 

As stated in Grimm v. Omaha Electric Light & Power 
Co., on rehearing, 79 Neb. 395, 114 N. W. 769: “The 
instinct of self-preservation and the disposition of man to 
avoid personal harm may, in the absence of evidence, 
raise the presumption that a person killed or injured was 
in the exercise of ordinary care.” 

However, as stated in Sorensen v. Selden-Breck Con- 
struction Co., 98 Neb. 689, 154 N. W. 222: “ ‘If a person 
is killed through the negligence of another, and there is 
no evidence as to negligence or due care on the part of 
the deceased, the law presumes that the deceased was 
exercising reasonable and ordinary care at the time of 
his injury with a view to his safety.’ Albrecht v. Morris, 
91 Neb. 442. But this presumption obtains only when 
there is no substantial evidence as to care or want of care 
on the part of the deceased. When there is such evi- 
dence, the presumpfion has no place in the case.” 

The record contains substantial evidence as to want of 
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care on the part of Bush, consequently the presumption 
had no place in the case. 

Appellant pleaded, requested .an instruction on, and 
now contends that prejudicial error was committed by 
the trial court in not submitting to the jury the doctrine 
of the last clear chance. 

We said, in Carter v. Zdan, 151 Neb. 185, 36 N. W. 2d 
781: “In order to recover under the doctrine of last clear 
chance there must be sufficient evidence to sustain a 
finding that the party invoking the doctrine was by his 
own negligence immediately before the. accident in a 
position of peril from which he could not escape by the 
exercise of ordinary care; that the party against whom it 
is asserted knew or ought to have known of the other’s 
peril; that the party against whom the doctrine is in- 
voked had the present ability with the means at hand to 
avoid the accident without injury to himself or others; 
that the failure to avoid the accident was due to a want 
of ordinary care on the part of the person against whom 
the doctrine is invoked and that such want of ordinary 
care was the proximate cause of the accident; and that 
the negligence of the party imperiled is neither active 
nor a contributing factor in the accident. * * * The doc- 
trine has no application unless the person claiming its 
benefit puts himself in the position of admitting that 
immediately before the accident he found himself in a 
place of peril through his own negligence from which he 
could not escape by the exercise of ordinary care.” See, 
also, Whitehouse v. Thompson, 150 Neb. 370, 34 N. W. 
2d 385. 

In order to submit this doctrine to the jury there must 
be competent evidence to sustain each of the foregoing 
elements. 

There are two reasons shown by the evidence why this 
doctrine should not have been submitted to the jury: 

First. While there was competent evidence in the 
record from which the jury could have found that ap- 
pellant’s decedent was, immediately preceding the acci- 
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dent, guilty of negligence which placed him in a position 
of peril, to wit, failing to keep a proper lookout, ap- 
proaching and entering the intersection at a high and 
excessive rate of speed, and entering the intersection 
after the truck had the directional right-of-way; how- 
ever, there is nothing in the record from which the 
jury could have found that these acts had ceased at 
any time prior to the accident. 

As stated in Trumbley v. Moore, 151 Neb. 780, 39 
N. W. 2d 613: 

“Tt is urged, however, that the doctrine of the last 
clear chance is applicable. We think not. The negli- 
gence of the plaintiff was continuous and active to the 
very time of the accident. The last clear chance doctrine 
has no application under such circumstances. White- 
house v. Thompson, 150 Neb. 370, 34 N. W. 2d 385; 
Carter v. Zdan, ante p. 185, 36 N. W. 2d 781.” 

“A person who is himself negligent may not recover 
under the doctrine of the last clear chance where his 
negligence is active and continuing to the very time of 
the accident. Such a situation involves questions of 
comparative negligence and not those of the last clear 
chance doctrine.” 

For other cases holding to the same effect, see Kubo 
v. Fish, ante p. 74, 40 N. W. 2d 270; Whitehouse v. Thomp- 
son, supra; Ellis v. Union P. R. R. Co., 146 Neb. 397, 19 
N. W. 2d 641; Hughes v. Omaha & C. B. St. Ry. Co., 
143 Neb. 47, 8 N. W. 2d 509; Donald v. Heller, 143 Neb. 
600, 10 N. W. 2d 447. 

Second. There is not sufficient evidence in the record 
from which the jury could have found, as a matter of 
fact, that appellee Abbott had a clear chance to avoid 
the accident. 

As stated in 38 Am. Jur., Negligence, § 219, p. 905: 
“The doctrine is not applicable where the emergency is 
so sudden that there is no time to avert the accident. 
Succinctly stated, the last clear chance must be a clear 
one.” 
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We have said in Ellis v. Union P. R. R. Co., supra: 
“Before the doctrine of last clear chance can apply, 
the defendant must have had a chance to have avoided 
the collision, for the doctrine presupposes time for 
action.” Diehm v. Dargaczewski, 135 Neb. 251, 280 N. 
W. 898; Moses v. Mitchell, 139 Neb. 606, 298 N. W. 338.” 

“In the absence of proof of opportunity to avoid in- 
juring such person after his danger was discovered, or 
ought to have been discovered, there is no reason for 
the application of the “last clear chance” doctrine.’ 
Johnston v. Delano, 100 Neb. 192, 158 N. W. 1034.” 
Nielsen v. Yellow Cab & Baggage Co., 130 Neb. 457, 
265 N. W. 420. See, also, Moses v. Mitchell, 139 Neb. 
606, 298 N. W. 338. . 

For the reasons stated we find all of the appellant’s 
contentions to be without merit. The court’s judgment 
entered on the verdict of the jury is therefore affirmed. 

AFFIRMED. 


ANDREW C. NELSON, APPELLANT, V. ORPHA CROSS ET AL., 
APPELLEES. 
40 N. W. 2d 6638 


Filed January 13, 1950. No. 32681. 


Contracts. An abandonment of a contract may be effected by acts 
of one of the parties thereto, which are inconsistent with its 
existence and acquiesced in by the other party. 


AppEAL from the district court for Banner County: 
Isaac J. NisteEy, Jupce. Affirmed. 


Torgeson & Halcomb, and Bernard F. O’Brien, for 
appellant. 


Ivan Van Steenberg and W. H. Kirwin, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 
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Simmons, C, J. 

This is an action for specific performance of a contract 
to convey real estate. The defendants are Orpha Cross 
and John Cross, wife and husband, and Frank P. Jessup, 
executor of the estate of William A: Scoville, deceased. 
The trial court held the contract for naught, dismissed 
plaintiff’s petition, and quieted title in defendant Orpha 
Cross. Plaintiff appeals. We affirm the judgment of 
the trial court. 

The cause is here for trial de novo under the provisions 
of section 25-1925, R. R. S. 1943. 

The record establishes the following factual situation. 

The land involved is an 80-acre tract of farm land in 
Banner County, and was owned by Mr. Scoville. On 
September 1, 1943, Mr. Scoville made his last will and 
testament. In it he devised the land here involved, to- 
gether with other land, to his daughter, the defendant 
Orpha Cross. He also set up a trust fund for the benefit 
of his wife. On November 2, 1944, he made a codicil to 
this will in which he ratified the above provisions. 

The plaintiff was a son-in-law of Mr. Scoville. On 
September 24, 1943, plaintiff and Mr. Scoville appeared 
at the office of one of the attorneys now representing 
defendants and discussed the drafting of a contract of 
sale of this land. The attorney did not draw the con- 
tract. Thereafter they went to the office of another 
attorney in Kimball who prepared the contract involved 
here. Mrs. Scoville was not then present. A question 
was raised at that time as to the competency of Mrs. 
Scoville to execute the contract. 

The contract was drafted reciting that Mr. and Mrs. 
Scoville, as parties of the first part, agreed to convey 
the property to the plaintiff, as party of the second part. 
It recited a consideration of $1,600, $500 of which was 
acknowledged as in hand paid, and the balance was to 
be paid “* * * so soon as good and sufficient Abstract of 
Title shall be furnished showing party of the first part 
in a position to convey his interest and proper pro- 
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ceedings shall have been brought to make possible the 
conveyance of the interest of Emma Grace Scoville in- 
competent wife of the party of the first part. Party of 
the second part pay the costs incurred in connection 
with the latter proceedings in the event good and suffi- 
cient title is conveyed pursuant to the terms of this con- 
tract otherwise party of the first part shall pay said costs 
Emma Grace Scoville joins as a party of the first part 
in this contract.” The contract also provided that “It 
is expressly agreed that the party of the second part 
shall have immediate possession of said real estate and 
shall be entitled to begin necessary proceedings for the 
performance of this contract is recognized that John R. 
Cross has planted winter wheat on said real estate and 
is entitled to harvest the same during 1944 party of the 
second part to receive landlord’s one-third share.” 

Time was made an essential element of the contract. 
The contract provided for no interest on the deferred 
payment. It required the plaintiff to pay all taxes sub- 
sequent to 1943, and if plaintiff failed to perform any of 
the covenants on his part, the contract could be forfeited 
and determined at the option of the Scovilles. 

The attorney required the presence of Mrs. Scoville 
and someone to identify her. The plaintiff and Scoville 
later came to the office with Mrs. Scoville and a sister, 
known to the attorney. The contract was read to the 
parties. Mrs. Scoville undertook to sign the contract 
and made a “writing” or “marks” where her signature 
would ordinarily appear. Plaintiff and Scoville signed 
the contract. Mrs. Scoville took no part in the conver- 
sation. When asked if she acknowledged the contract to 
be her voluntary act and deed, she replied “Yes.” The 
attorney executed the usual notary’s certificate of ac- 
knowledgment. 

The attorney wrote out a check for $500, payable to 
Scoville, which plaintiff signed. The attorney testified 
that the check and a copy of the contract then were 
handed to Scoville and returned to him with instructions 
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to hold until the transaction was completed. The con- 
tract was filed for record on September 25, 1943. 

On the day following the signing of the contract a 
petition was prepared, and filed on September 28, 1943, 
in which it was recited that Mrs. Scoville was mentally 
incompetent and in which Mr. Scoville petitioned for the 
appointment of himself as the guardian of the estate of 
Mrs. Scoville. The attorney who drafted the contract 
appeared as Scoville’s attorney. Thereafter on October 
14, 1943, the defendant Orpha Cross objected to the 
appointment of Scoville as guardian and suggested the 
name of a third person. It does not appear that any 
further action was taken in the proceedings although we 
are advised by briefs that a third person not suggested by 
Mrs. Cross was named as guardian. The attorney testi- 
fied that he did not represent plaintiff in these proceed- 
ings and that plaintiff did not pay the costs. 

Apparently immediately after September 24, 1943, 
plaintiff contacted an auctioneer, sent him to Scoville, 
and the personal property of Scoville on the farm was 
sold October 4, 1943. The sale bill contained the words 
“Having sold my farm.” The auctioneer testified that 
he did not get that information from plaintiff but did 
from Scoville. , 

On October 15, 1943, Mr. Scoville’s attorney wrote 
the attorney who drafted the contract and who held the 
papers that he (Scoville) had decided not to go through 
with the sale as, it was the attorney’s understanding, 
Scoville had the right of cancellation. This letter does 
not appear to have been answered. Apparently it was 
sent as a result of a letter from Scoville to his attorney 
in which he stated that the proposed sale was causing 
dissension in his family, and that Mr. Nelson had agreed 
to let him call the matter off. He requested that notice 
be given to Mr. Nelson and also requested a statement 
of court costs so that he (Scoville) could pay them. 

On May 31, 1944, Mr. Scoville wrote the attorney 
holding the papers that he was advised “today” that the 
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attorney was still holding the plaintiff’s check in con- 
nection with the offer of purchase, and that he (Scoville) 
had notified plaintiff “last October” that he would not 
sell, and authorized a return of the check. This letter 
does not appear to have been answered until January 
31, 1945, when Mr. Scoville was advised that the plain- 
tiff had refused a tender of the check and referred to 
it as “deposited here in escrow.” 

On July 29, 1945, Mr. Scoville died. His will was 
offered for probate. The will was contested and the 
cause reached here where the issues presented were 
determined in an opinion filed March 12, 1948. In re 
Estate of Scoville, 149 Neb. 415, 31 N. W. 2d 284. Our 
mandate was filed May 4, 1948. 

It appears affirmatively from the record that at no 
time during the period here involved, and not until this 
action was instituted, did plaintiff ever demand posses- 
sion or payment of the rents from the tenant or from 
Orpha Cross, the devisee and present titleholder, or 
from the special administrator and executor. It does not 
appear that the plaintiff made any representations to 
the executor of the existence of the check as an asset of 
the estate. There is evidence that the land was worth 
considerably more than the price named in the contract 
and had since that time greatly increased in value. It 
does not appear who, if anyone, paid the taxes. 

According to the transcript, petition was filed herein 
and summons issued September 22, 1948. By registered 
letter dated September 23, 1948, plaintiff sent a check to 
Orpha Cross for $1,600, “representing the full amount 
due under my contract with Mr. Scoville” for the pur- 
chase of the 80 acres. The check was returned. 

Plaintiff alleged the execution of the contract, the 
payment of $500, the performance of all conditions on 
his part, his willingness to complete performance, the 
death of Scoville, the contest of the will, the vesting of 
title in Orpha Cross, the tender to Orpha Cross of $1,600, 
and the request and refusal to convey. Plaintiff further 


202 NEBRASKA REPORTS [Vou. 152 


Nelson v. Cross 


alleged that as a result of the trust provision in the will 
the widow had no interest in the land. He prayed for spe- 
cific performance and an accounting for rents and profits. 

Defendant Orpha Cross answered pleading false repre- 
sentations to Scoville as to the value of the property; an 
agreement of plaintiff with Scoville to relinquish the 
contract if Scoville was dissatisfied, and the deposit of 
the check for $500. She further alleged that the check 
was never accepted; that Scoville considered the contract 
terminated; that plaintiff never entered into possession 
and never attempted to collect the rents; that plaintiff 
never demanded the institution of legal proceedings to 
secure authority to make a conveyance for Mrs. Scoville; 
that Mrs. Scoville was incompetent on September 24, 
1943; that plaintiff had abandoned the contract; that 
Scoville and the executor had collected the rents; that 
plaintiff was estopped; that the value of the land had 
greatly increased; and that plaintiff was guilty of laches. 
She prayed for dismissal of plaintiff’s petition, and that 
title be quieted in her as against the plaintiff. 

We do not deem it necessary to set out the separate 
answers of John Cross, the tenant, or Mr. Jessup, the 
executor. Both prayed for dismissal of plaintifi’s 
petition. 

The matter was tried to the court. The court found 
generally for the defendants and against the plaintiff 
and “The court further finds that a much better trial 
of this case could have been had if the plaintiff had 
brought his action during the lifetime of W. A. Scoville; 
that the delay in bringing this action has been to the 
detriment of the devisees of the land involved in this ac- 
tion and to the personal representative of the said W. 
A. Scoville; that the change in conditions because of the 
lapse of time and the death of W. A. Scoville, which 
transpired during the delay, the form of the execution 
of the alleged contract involved in. the action, are all 
elements which this court has taken into consideration 
in denying the prayer of the plaintiff.” 
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Plaintiffs first assignment of error is that the trial 
court erred in refusing to decree specific performance of 
the contract. 

One of the issues presented by the defendant Orpha 
Cross is that the contract was abandoned. 

The applicable rule has been stated as follows: ‘An 
abandonment of a contract may be effected by acts of 
one of the parties thereto, which are inconsistent with 
its existence and acquiesced in by-the other party.” Hall 
v. Eccles, 46 Neb. 880, 65 N. W. 1058. See, also, Herpol- 
sheimer v. Christopher, 76 Neb. 352, 107 N. W. 382, on 
rehearing, 76 Neb. 355, 111 N. W. 359,9 L. R. A.N.S. 
1127; Baker v. School District, 120 Neb. 513, 233 N. W. 
897; Reichert v. Mulder, 121 Neb. 11, 235 N. W. 680; 
Hahn v. General American Life Ins. Co., 132 Neb. 509, 
272 N. W. 321. ; 

We have heretofore set out provisions of the contract. 
We think it apparent from the terms of the contract that 
it was not to be performed save and unless proceedings 
were instituted and authority had to convey the interest 
of the incompetent Mrs. Scoville. Plaintiff produced 
evidence that the provision that plaintiff was to pay costs 
if the proceedings were successful, and otherwise Mr. 
Scoville was to pay them, was inserted because the court 
might refuse authority to convey and plaintiff was not 
to be obligated for costs in that event. Those proceedings 
were immediately brought by Mr. Scoville, resulting in 
objections to the appointment of Mr. Scoville, filed imme- 

.diately by Orpha Cross. Mr. Scoville then abandoned 
those proceedings and about that same time gave his 
first notice that he would not perform. Plaintiff took 
no action to secure authority for the conveyance of Mrs. 
Scoville’s interest, although the contract specifically 
gave plaintiff the right “to begin necessary proceedings 
for the performance of this contract.” Clearly he ac- 
quiesced in the abandonment of the proceedings 
which the contract itself recognized asa condition to 
performance. 
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The contract does not expressly fix a date for per- 
formance, yet we think its terms indicate an intent to 
perform within a reasonable time after its execution. 
The contract provides for performance “so soon as” the 
party of the first part was in a position to convey and 
proceedings had been brought to make possible the con- 
veyance of the interest of Mrs. Scoville. The provisions 
that plaintiff was not to pay interest on the deferred 
payment, was to pay all taxes subsequent to the year 
1943, was to have immediate possession of the land, and 
was to receive the landlord’s share of the wheat then 
planted on the land all indicate an intent to perform 
without unreasonable delay. Plaintiff here accepts the 
advantage of no payment of interest on the purchase 
price. After he obviously knew of Scoville’s determina- 
tion not to perform, plaintiff acquiesced in that decision 
by not demanding possession or rents during the almost 
five-year period that elapsed between the signing of the 
contract and the institution of this action. Clearly if the 
contract was in force, plaintiff was entitled to possession 
and rents from the land during Mr. Scoville’s life and 
thereafter—and yet it affirmatively appears that he took 
no action to collect and did not even claim these rights 
during that period. The retaining of rents and possession 
by Mr. Scoville and later by the executor of his estate 
was clearly inconsistent with material provisions of the 
contract, and just as clearly plaintiff acquiesced in those 
acts. 

The only thing we find that plaintiff is shown to have 
done with reference to this contract is to have refused 
the return of the check for $500 at some time early in 
the period after the notice that Mr. Scoville would not 
perform and during Mr. Scoville’s lifetime. He is also 
shown at one time to have looked at the contract in the 
county records. . 

There is evidence that the $500 check was delivered 
to Mr. Scoville and by him left with the attorney and 
tendered back to plaintiff who refused it. It is also in 
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evidence that the attorney at least thereafter considered 
it as held in escrow. While plaintiff here contends that 
it was a payment, yet his position in this litigation 
negatives that contention for he pleaded a tender of 
$1,600 to Orpha Cross on September 23, 1948, and by 
letter tendered that sum as “the full amount due.” 

Although the record shows that plaintiff was present 
in court during the trial of this case, he was not called 
as a witness. He left the matter for the trial court to 
determine from the evidence of others. He suggests here 
that -his delay in bringing the action for specific per- 
formance was due to the litigation over the will and 
the necessity for a determination in that proceeding as 
to Mr. Scoville’s competency. This contention over- 
looks two things. There was approximately a two-year 
period between the date of the contract and the death 
of Mr. Scoville. As has been pointed out, during that 
period plaintiff took no action to secure authority to 
have Mrs. Scoville’s interest conveyed. He made no 
demand for performance. He took no steps to recover 
rent or possession. In fact, early in that period he had 
acquiesced in the refusal of Mr. Scoville to perform and 
had abandoned his rights under the contract. During 
that two-year period it is not shown that anyone ques- 
tioned Mr. Scoville’s competency to enter into the con- 
tract, unless the plaintiff himself questioned it in his 
own mind. It is in evidence in this case that he ap- 
peared as a witness for the contestants in the will case 
and there expressed grave doubts as to the competency 
of Mr. Scoville at the time he entered into this contract. 
Of course, whatever rights plaintiff had came into ex- 
istence prior to Mr. Scoville’s death and the courts were 
open to him during all of the five-year period. We do 
not decide that by the delay he is barred of a remedy 
but we do consider it as a circumstance in determining 
the question of abandonment. Edmiston v. Hupp, 98 
Neb. 84, 152 N. W. 296. 

We think it clear and without material dispute that 


206 NEBRASKA REPORTS [Vou. 152 


Trowbridge v. Donner 


this contract was abandoned by the parties in the early 
months after its execution, and that accordingly the 
trial court did not err in denying specific performance. 
We deny it here. 

This determination renders unnecessary a decision of 
other assignments of error. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


BESSIE TROWBRIDGE, APPELLEE, V. JENNIE DONNER ET AL., 


APPELLANTS. 
40 N. W. 2d 655 


Filed January 19, 1950. No. 32678. 


1. Landlord and Tenant. A lease by one tenant in common of an 
entire estate is void as to the interests of his cotenants, if such 
lease was executed without their knowledge, consent, authority, 
or ratification. 

While such a lease may be upheld under certain condi- 

tions in a contest between the lessor and lessee, yet it is gen- 

erally the rule that such a lease may be avoided by any of the 
tenants in common who did not execute it or subsequently ratify 
its execution. 

Where a lease of the entire estate is executed by one 

tenant in common and such lease is repudiated by cotenants, the 

lessee therein is held not to be a trespasser but a tenant by 
sufferance of the estate occupied under such lease. 

In other words, the lessee of one tenant in common 
stands in the shoes of his lessor, and has no other or greater 
rights in the common property than that attaching to his lessor. 

5. Partition. The object of a partition suit is to assign property, 
the fee simple title to which is held by two or more persons as 
joint tenants, or tenants in common, to them in severalty. 

In partition cases, section 25-2182, R. R. S. 1943, gives a 

trial court the power to direct the referee to allot particular 

portions of the land to particular individuals, and unless so 
allotted, the shares may be drawn by lot, as provided by section 

25-21,102, R. R. S. 1943. | 

As between a partition in kind or sale of land for divi- 

sion, courts will favor partition in kind, since it does not disturb 
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10. 


11. 


12. 


13. 


14. 


15. 


the existing form of inheritance or compel a person to sell his 
property against his will. 

Generally, the burden is on ‘those who seek a sale of 
the property in lieu of partition in kind, to establish by a pre- 
ponderance of the evidence the existence of a statutory ground 
for such sale. ! 

A sale in partition cannot be decreed merely to advance 
the interests of one of the owners, but before ordering a sale, 
the court must judicially ascertain that the interests of all will 
be promoted thereby. 

The generally accepted test of whether a saretion in 
kind would result in great prejudice to the owners is whether 
the value of the share of each in case of such a partition would 
be materially less than his share of the money equivalent that 
could probably be obtained for the whole. 

. The effect of section 25-2181, R. R. S. 1948, and section 
25-2183, R. S. Supp., 1949, is to make uncertain whether the 
property should be partitioned in kind or sold and the proceeds 
distributed, until a judicial determination of that issue is made 
by the court. 

It is the statutory duty of the referee in the first 
instance to report to the court whether or not it appears that 
partition in kind can be made without great prejudice to the 
owners, but when such report is filed it becomes the duty of the 
trial court to hear and judicially determine that issue. 
Generally, an adjudication by the trial court that the 
conditions are such as to require a sale should not be treated 
lightly, yet if it appears that the property has been decreed to 
be sold without sufficient cause, it is the duty of this court pen 
appeal therefrom to reverse such judgment. 

Appeal and Error. Section 25-1925, R. R. S. 1943, requires this 
court in equity cases to retry the issue or issues of fact involved 
in the finding or findings of fact complained of upon the evidence 
preserved in the bill of exceptions, and upon trial de novo of 
such question or questions of fact, reach an independent con- 
clusion as to what finding or findings are required under the 
pleadings and all the evidence, without reference to the con- 
clusion reached in the district court or the fact that there may 
be some evidence in support thereof. 

This court, in reaching its own conclusions in such 
cases, will consider the fact, where the evidence is in irreconcil- 
able conflict on material issues of fact, that the trial court saw 
the witnesses and had opportunity to observe their manner of 
testifying, but nevertheless, it is the duty: of this court, if the 
party upon whom the burden is imposed has failed to establish 
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his case by a preponderance of the evidence, to so find, and 
reverse the judgment. 


APPEAL from the district court for Antelope County: 
LyLe E. Jackson, Jupce. Reversed and remanded with 
directions. 


Elven A. Butterfield and Russell Bartels, for appellants. 
Ralph M. Kryger and Ralph S. Kryger, for appellee. 


Heard before Srmmons, C. J., CARTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.taucu, JJ. 


CHAPPELL, J. 

This action was brought to partition a 120-acre tract 
of unimproved farm land. Admittedly, plaintiff and 
her sister, defendant Jennie Donner, each owned an 
undivided one-half interest therein, as tenants in com- 
mon. Defendants Forrest Trowbridge and Ernest Don- 
ner, who both defaulted, were their respective husbands 
and interested only as such. Defendants Robert L. 
Edwards and John Donner, a son of defendant Jennie 
Donner, answered, claiming an interest as tenants of 
the entire tract under an oral lease expiring March 1, 
1949, and a written lease from March 1, 1949, to March 
1, 1950. 

The right to partition was not questioned, but the 
method was the primary issue presented to the trial 
court. In that regard, plaintiff alleged substantially in 
her petition that it was impossible to partition in kind 
without great prejudice to the owners, and she prayed 
for partition in kind or sale of the property with divi- 
sion of the proceeds. On the other hand, defendant 
Jennie Donner answered, alleging substantially that the 
property could and should be partitioned in kind with- 
out great prejudice to the owners, proposed two alter- 
nate methods of doing so in equal 60-acre tracts, and 
offered to give plaintiff her choice thereof as so‘divided. 
She prayed for partition in kind and denial of sale. 
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After hearing, a judgment was entered, confirming 
the shares and interests of plaintiff and defendant Jen- 
nie Donner, together with the respective contingent in- 
terests of their husbands. That decree then ordered 
partition, appointed a referee, directed him to report 
to the court, and continued the issues involving the 
alleged leasehold interests. * 

The referee qualified, and thereafter, without per- 
sonal inspection of the premises and without making 
any independent investigation with regard to whether or 
not there were variable elements of evaluation as be- 
tween division and sale, reported substantially that the 
property could not be partitioned in kind without great 
prejudice to the owners, and recommended sale as one 
tract, with division of the proceeds. 

A hearing was then had upon the referee’s report, 
plaintiff’s oral motion to confirm the same, and defend- 
ants’ oral objections thereto, whereat evidence was ad- 
duced at length by all the parties. Thereafter, a decree 
was entered, finding that partition in kind could not 
be made without great prejudice to the owners, finding 
that the alleged leasehold agreements were made with 
defendant Jennie Donner only, without the knowledge, 
consent, or authority of plaintiff, and thus in no man- 
ner affected plaintiff’s interest but only the interest of 
Jennie Donner. The order confirmed the referee’s re- 
port and ordered the property sold, free from any en- 
cumbrance, thus requiring defendants John Donner and 
Robert L. Edwards to look to defendant Jennie Donner 
for any damages that may have been sustained by 
reason of the alleged leasehold agreements. The referee 
was directed to sell the property to the highest bidder 
for cash as one tract, or in two separate alternate 60- 
acre tracts, or in any other manner that prospective 
buyers might desire. Referee’s bond was fixed, ap- 
proved, and filed. Thereafter, defendants’ motion for 
new trial was overruled, and supersedeas properly de- 
nied, upon the ground that the decree ordering partition 
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and sale was not appealable as a final order until par- 
tition was effected and confirmed. Peterson v. Damoude, 
95 Neb. 469, 145 N. W. 847. . 

Thereafter, notice of sale was published, and sale was 
had, whereat the property was sold to plaintiff as one 
tract for $14,000, and report of such sale was filed by 
the referee, recommending confirmation. Objections 
thereto were filed by defendants upon the grounds that: 
(1) The property was not sold to the highest bidder; 
(2) the sale was not fairly conducted; (3) the premises 
were not sold subject to the 1949. lease; and (4) the 
property should have been partitioned in kind. 

Hearing was thereafter had upon the referee’s report 
of sale, plaintiffs oral motion to confirm, and defend- 
ants’ objections, at which time further evidence was 
adduced. Thereupon, the trial court entered an order in 
effect overruling defendants’ objections, confirming the 
sale, and ordering the referee to convey the property 
to plaintiff upon compliance with her bid. 

Defendants filed a comprehensive motion for new 
trial, which was overruled, and they appealed, assign- 
ing substantially that the findings, orders, and judg- 
ments of the trial court were not sustained by the evi- 
dence and were contrary to law, the effect of which was 
to particularly contend that the trial court erred in 
finding and adjudging, under the facts and circumstances 
presented, that the property could not be partitioned in 
kind without great prejudice to the owners, and erred 
in disposing of the alleged leasehold interests. We con- 
clude that the property should have been partitioned in 
kind, and that the alleged leasehold interests were of 
no force and effect upon plaintiff’s interest. 

With regard to the leasehold interests, admittedly 
John Donner was originally a tenant of the entire es- 
tate under an oral lease for one year, made with de- 
fendant Jennie Donner and subsequently ratified by 
plaintiff. By holding over, he became a tenant from 
year to year, which tenancy expired March 1, 1949. 
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Admittedly, also, by timely notice and the bringing of 
this action, that tenancy was terminated as of March 1, 
1949. 

The record discloses that if John Donner and Robert 
L. Edwards were partners, as claimed by them, plaintiff 
had no notice or knowledge thereof, or that Robert L. 
Edwards ever claimed to be a tenant until in August 
1948, at or about the time this action was filed. As 
will be hereinafter observed, if Jennie Donner ever 
entered into an oral lease of the entire property with 
Robert L. Edwards as lessee, it was done without plain- 
tiff’s knowledge, consent, authority, or subsequent ratifi- 
cation, and was of no force and effect as to plaintiff’s 
interest if she so elected, as was done by the bringing 
of this action. 

In that connection, the written lease of the entire 
property from March 1, 1949, to March 1, 1950, entered 
into by Jennie Donner with John Donner and Robert 
L. Edwards on July 23, 1948, was admittedly executed 
without plaintiff's knowledge, consent, authority, or 
subsequent ratification. Therefore, it could have no 
force and effect upon plaintiff’s interest. Also, a written 
lease of Jennie Donner’s undivided one-half interest in 
the property from March 1, 1948, to March 1, 1968, pur- 
portedly entered into by her with John Donner on March 
5, 1948, which appeared in the record only as an evi- 
dentiary matter as distinguished from an issue, would 
fall within the same category and would be in no man- 
ner binding upon plaintiff’s interest. 

In other words, the aforesaid leases and all of them 
were either terminated or of no legal force and effect 
upon plaintiff’s interest in any event, but were binding, 
if at all, only upon the interest of defendant Jennie 
Donner. Therefore, upon partition in kind, plaintiff’s 
property should be declared in every respect free 
and clear of such leases, or alleged rights accruing 
thereunder. 

In that connection, it is well established that a lease 
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by one tenant in common of an entire estate is void 
as to the interests of his cotenants, if such lease was 
executed without their knowledge, consent, authority, 
or subsequent ratification. Jackson v. O’Rorke, 71 Neb. 
418, 98 N. W. 1068. In that-opinion, it was said: ‘While 
such a lease as this may be upheld under certain condi- 
tions in a contest between the lessor and the lessee, yet, 
it is universally held that such a lease may be avoided 
by any of the tenants in common who did not execute 
it or subsequently ratify its execution. And, where a 
lease is executed by one tenant in common of the entire 
estate for a term of years, and such lease is repudiated 
by the cotenants, the lessee in the lease is held to be 
not a trespasser but a tenant by sufferance of the estate 
occupied under such lease. Rising v. Stannard, 17 Mass. 
282; Tainter v. Cole, 120 Mass. 162; Gear, Landlord and 
Tenant, sec. 49. In other words, the lessee of one tenant 
in common stands in the shoes of his lessor, and has 
no other or greater rights in the common property than 
that attaching to his lessor. It would be paradoxical 
to say that a tenant in common in possession of the es- 
tate might contract with himself to occupy the estate 
for a period of years, and defeat the right of partition 
of the estate by his cotenants by such an act.” See, also, 
62 C. J., Tenancy in Common, § 214, p. 536, § 217, p. 
538; 14 Am. Jur., Cotenancy, § 87, p. 153. 

At common law, cotenants were entitled to partition 
in kind, if so demanded, by appropriate proceedings, 
regardless of the hardships or difficulties arising there- 
from. Therefore, statutes were almost uniformly en- 
acted, giving parties entitled to partition the right to 
sale of the property and proportionate division of the 
proceeds in those cases where partition in kind could 
not be made without great prejudice to the owners. 
47 C. J., Partition, § 437, p. 443; 40 Am. Jur., Partition, 
§ 83, p. 72. This state has enacted such statutes, pre- 
scribing the procedure to be followed and the method 
and manner of partition, dependent upon the facts and 
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circumstances of each particular case presented. Sec- 
tions 25-2170 to 25-21,111, R. R. S. 1943. 

In Phillips v. Dorris, 56 Neb. 293, 76 N. W. 555, this 
court said: “The object of a partition suit is to assign 
property, the fee simple title to which is held by two 
or more persons as joint tenants, or tenants in common, 
to them in severalty.” See, also, 47 C. J., Partition, § 
47, p. 287; 40 Am. Jur., Partition, § 2, p. 4. Also, in such 
cases section 25-2182, R. R. S. 1943, gives a trial court 
the power to direct the referee to allot particular por- 
tions of the land to particular individuals. McClave v. 
McClave, 60 Neb. 464, 83 N. W. 668. On the other hand, 
unless so allotted, the shares may be drawn by lot, as 
provided by section 25-21,102, R. R. S. 1943. 

It is generally the rule that: ‘“‘As between a partition 
in kind or sale of land for division, the courts will favor 
a partition in kind, since this does not disturb the ex- 
isting form of inheritance or compel a person to sell his 
property against his will, which, it has been said, should 
not be done except in cases of imperious necessity.” 
47 C. J., Partition, § 436, p. 442. Viewed in that light, 
it is generally held that until the contrary is made to 
appear, the presumption prevails that partition in kind 
is feasible and should be made, and that the burden is 
on those who seek a sale of the property in lieu of par- 
tition in kind, to show the existence of a statutory 
ground for such sale. On the other hand, however, the 
character and location of the property, or the amount 
of the interest sought to be assigned, or both, may be 
such that it will be presumed that partition in kind can-_ 
not be made. 47 C. J., Partition, § 472, p. 457; 40 Am. 
Jur., Partition, § 83, p. 72. The latter sentence has no 
application, however, in the case at bar. 

It is pertinent, also, that a sale in partition cannot be 
decreed merely to advance the interests of one of the 
owners, but that before ordering a sale the court must 
judicially ascertain that the interests of all will be 
promoted, thereby bearing in mind that the “generally 
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accepted test of whether a partition in kind would re- 
sult in great prejudice to the owners is whether the 
value of the share of each in case of a partition would 
be materially less than his share of the money equiva- 
lent that could probably be obtained for the whole.” 
40 Am. Jur., Partition, § 83, p. 74. 

In Heiser v. Brehm, 117 Neb. 472, 221 N. W. 97, this 
court concluded that the effect of section 25-2181, R. R. S. 
1943, and section 25-2183, R. S. Supp., 1949, was to make 
uncertain whether the property should be partitioned 
in kind or sold and the proceeds distributed until a ju- 
dicial determination of that issue was made by the court. 

The statutory procedure in partition was briefly out- 
lined and discussed in Burke v. Cunningham, 42 Neb. 
645, 60 N. W. 903. In doing so, the court concluded, in 
effect, among other things, that it was the statutory 
duty of the referee in the first instance to report to the 
court whether or not it appeared that partition in kind 
could be made without great prejudice to the owners, 
but that when such report was filed it became the duty 
of the trial court to hear and judicially determine that 
issue. 

That procedure was followed in the case at bar, and 
evidence was adduced at length by both parties upon 
the question of whether the referee’s report should be 
approved and sale ordered as claimed by plaintiff, or 
whether the referee should be ordered to partition in 
kind, as claimed by defendant Jennie Donner. In that 
connection, it is generally the rule that an adjudication 
by the trial court that the conditions are such as to re- 
quire a sale, should not be treated lightly, yet if it ap- 
pears that the property has been decreed to be sold with- 
out sufficient cause, it is the duty of the appellate court 
to reverse the order or judgment. 40 Am. Jur., Parti- 
tion, § 83, p. 74. 

Plaintiff, relying upon Smith v. Palmer, 91 Neb. 796, 
137 N. W. 843, argued that the allegations in her peti- 
tion that the property could not be partitioned in kind 
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without great prejudice to the owners, and defendants’ 
allegations in the answer that it could be partitioned in 
kind without great prejudice to the owners, raised no 
controverted issue of fact for determination by the 
court. That case, however, is distinguishable not only 
upon the facts but also the law. Therein no exception 
was ever taken to the report of the referee, and the court 
approved such report without further hearing. Therein, 
sale was ordered, held, and confirmed, and the proceeds 
were ordered distributed after payment of costs, includ- 
ing an attorney’s fee for plaintiff's attorney. In that 
situation, defendants never filed a motion for new trial 
or appealed from the judgment. They did move to retax 
costs and modify the judgment by charging the attor- 
ney’s fee to plaintiff, upon the ground that the proceed- 
ings were adversary. The trial court sustained that mo- 
tion and entered an order retaxing costs accordingly. 
This court, upon appeal therefrom, reversed that judg- 
ment upon the ground that under the particular circum- 
stances presented therein, the matter in dispute was not 
‘a controverted issue, but related only to procedure 
regulated by statute, and did not “make the proceedings 
adversary within the meaning of the rule that the trial 
court may allow plaintiff’s attorney a reasonable fee to 
be paid out of the common fund, where the proceedings 
are amicable.” : 

In the case at bar, there was a further lengthy hear- 
ing upon the referee’s report, plaintiff’s oral motion to 
confirm, and defendants’ oral objections thereto. True, 
defendants did not file written objections, but the stat- 
ute does not so require, and the hearing was had upon 
the issues timely raised as aforesaid for the first time, 
and an order was entered without objection by plaintiff, 
in the same manner as if defendant had filed written - 
objections. Further, defendants filed motion for new 
trial, preserving the issue, and when that was overruled, 
appealed to this court from the orders and judgment of 
the trial court. Contrary to plaintiff’s contentions, we 
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conclude that it was a controverted issue for determina- 
tion by the trial court and by this court on appeal. 
Burke v. Cunningham, supra; Heiser v. Brehm, supra. 

Section 25-1925, R. R. S. 1943, requires this court in 
equity cases to “retry the issue or issues of fact involved 
in the finding or findings of fact complained of upon the 
evidence preserved in the bill of exceptions, and upon 
trial de novo of such question or questions of fact, reach 
an independent conclusion as to what finding or findings 
are required under the pleadings and all the evidence, 
without reference to the conclusion reached in the dis- 
trict court or the fact that there may be some evidence 
in support thereof.” 

This court has held that, in reaching its own conclu- 
sions in such cases, this court will consider the fact, 
where the evidence is in irreconcilable conflict on 
material issues of fact, that the trial court saw the wit- 
nesses and had an opportunity to observe their manner 
of testifying. O’Brien v. Fricke, 148 Neb. 369, 27 N. W. 
2d 403. Notwithstanding the foregoing rule, however, it 
is the duty of this court, if the party upon whom the 
burden is imposed has failed to establish his case by a 
preponderance of the evidence, to so find and reverse 
the judgment. Coe v. Talcott, 130 Neb. 32, 263 N. W. 
596; Ericson v. Nebraska-Ilowa Farm Investment Co., 134 
Neb. 391, 278 N. W. 841; Goodwin v. Freadrich, 135 Neb. 
203, 280 N. W. 917. 

In the light of the foregoing rules, we have examined 
the record. Concededly, the property was 120 acres of 
good farm land, sloping slightly to the south and east, 
117.1 acres of which was under cultivation, with 2.9 
acres classified as waste land, taken up by roads, fences, 
or buildings, of which there was only a removable corn 
- erib on the northeast 40, belonging to defendant Jennie 
Donner. However, it could not be classified as lasting 
and permanent improvements, as in Carson v. Broady, 
56 Neb. 648, 77 N. W. 80, 71 Am. S. R. 691. The tract was 
shaped like an inverted “L”, with a road running one- 
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half mile both along the north and west sides. Its tech- 
nical description appears in the petition, but will not be 
repeated here. For clarity, it will be described as three 
40-acre tracts, to wit: The northeast 40, the northwest. 
40, and the southwest 40. 

The northeast 40 and the southwest 40 are almost 
identical in soil, contour, and value, although there is 
some evidence that the northeast 40 is a slightly better 
tract. The northwest 40 is higher in contour, particu- 
larly the northwest corner, and its soil is best along the 
east and south sides, although not generally as good as 
the other two tracts. However, the difference in crops 
raised in a normal year upon any one of the three has 
not been substantial. 

Plaintiff adduced some competent evidence, but not a 
preponderance thereof, that the property could not be 
partitioned in kind without material loss to the owners, 
because if sold as an entirety, it would be more valuable 
and return more money to the owners than it would if 
divided into two 60-acre tracts by partition in kind. 

On the other hand, however, the record contains 
almost overwhelming competent evidence that the prop- 
erty could be partitioned in kind without any prejudice, 
much less great prejudice, to the owners, by dividing the 
property equally in either one of two ways. Thus, the 
property could be partitioned in kind by placing the 
northeast 40 plus the east half of the northwest 40 in 
one tract, and placing the southwest 40 plus the west 
half of the northwest 40 in another, or, in the alternative, 
by placing the northeast 40 plus the north half of the 
northwest 40 in one tract, and the southwest 40 plus the 
south half of the northwest 40 in another. The latter 
division, as disclosed by the evidence, would make the 
tracts entirely equal in value, and just to both owners. 

In that regard, also, the record discloses that the prop- 
erty was sold to plaintiff as one entire tract for $14,000, 
although when offered for sale by the referee in two 
equal 60-acre tracts, defendant Jennie Donner bid $7,050 
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for the southwest 40 plus the south half of the northwest 
40, and another person bid $6,950 for the northeast 40 
plus the north half of the northwest 40, which two sums 
totalled exactly $14,000, plaintiff’s bid for the whole tract. 
The referee’s report of sale, and evidence adduced by 
plaintiff in support of its confirmation, both reflect the 
foregoing evidence, which the trial court should have 
considered, and this court has considered in making its 
final decision. 

We conclude that the trial court should have parti- 
tioned the property in kind, by dividing it into two 
separate 60-acre tracts, to wit: The northeast 40 plus the 
north half of the northwest 40, described as the northeast 
quarter northwest quarter and north half northwest 
quarter northwest quarter of Section 34, Township 24, 
Range 7, and the southwest 40 plus the south half of the 
northwest 40, described as southwest quarter northwest 
quarter and south half northwest quarter northwest 
quarter of Section 34, Township 24, Range 7. It will be 
remembered that Jennie Donner both pleaded in her 
answer and testified during the trial that plaintiff could 
have her choice thereof. 

Therefore, the judgment is reversed and remanded, 
with directions that the trial court set aside the order of 
sale and sale, order partition in kind in the manner just 
heretofore described, direct the referee to convey to 
plaintiff her choice of either of the two aforesaid 60-acre 
tracts, free and clear of all interests or encumbrances, 
with the right to possession thereof, and to convey to 
defendant the other 60-acre tract, subject to the lease- 

hold rights, if any, of defendants John Donner and 
Robert L. Edwards, or either of them. Thereafter, the 
referee’s report thereof should be approved and title of 
such respective owners should be separately quieted in 
them as aforesaid. . 

REVERSED AND REMANDED WITH DIRECTIONS. 
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HICKMAN-WILLIAMS AGENCY, APPELLANT, V. E. L. Haney, 


APPELLEE. 
40 N. W. 2d 813. 


Filed January 19, 1950. No. 32679. 


1. Replevin. Where the plaintiff in an action of replevin claims 
a special interest only in the property in controversy by virtue 
of a mortgage or other lien, his measure of damage, in case the 
property cannot be returned, is the amount of his lien with 
interest and costs, within the value of the property. 


2. Damages: Trial. Where the law provides a definite measure 
of damages the court should instruct the jury specifically how 
the damages should be assessed, and an instruction stating a 
general principle in the admeasurement of damages, broader 
than is applicable to the particular case presented, and not 
qualified by other instructions, is erroneous. 


8. Replevin. In an action of replevin, damages for the detention 
of the property are recoverable only in case of a return. If the 
property is not returned, the measure of damages is the value of 
the property as proved together with lawful interest thereon 
from the date of the unlawful taking. 


4. New Trial. Where an instruction is so worded as necessarily 
to leave the jury to uncertain conjecture as to the meaning, and 
therefore liable to lead the jury astray in their consideration of 
the case, it is good ground for new trial. 


5. Trial. It is reversible error for the trial court to fail to instruct 
the jury respecting the law that is applicable to the material 
issues that are raised by the pleadings and are supported by the 
evidence. 


6. New Trial. Primarily the office of a motion for a new trial is 
to afford the court an opportunity to correct errors in its own 
proceedings without subjecting parties to the expense iss incon- 
venience of appeal or petition in error. 


The power of judicial discretion authorizes and requires 
the court to determine the question as to whether or not a legal 
reason exists for the granting of a new trial. If a legal reason 
exists and the complaining party makes his application in. writ- 

. ing within the time fixed by statute, the court has no discretion 
in the matter and the motion must be sustained. 


8. Appeal and Error. A cross-appeal based on the contention that 
a verdict should have been directed in favor of the party cross- 
appealing must be denied when the evidence is in conflict on the 
essential issues pleaded and tried. 
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APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


Herman & Van Steenberg, and Richard Van Steen- 
berg, for appellant. 


Frank J. Reed, for appellee. 


Heard before Srmmons, C. J., CARTER, MrESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucuH, JJ. 


MESSMORE, J. 

This is an action in replevin brought by the plaintiff 
to recover possession of a 1940 Oldsmobile sedan from E. 
L. Haney, defendant, who claims the right of possession 
by virtue of an artisan’s lien as provided for in section 
52-201, R. S. 1943. Possession of the automobile in 
question was not obtained by the plaintiff under its writ 
of replevin, and the action proceeded as one for damages 
under section 25-10,106, R. R. S. 1943, which provides in 
part as follows: ‘When the property claimed has not 
been taken, * * * the action may proceed as one for 
damages only, and the plaintiff shall be entitled to such 
damages as are right and proper; * * *.” 

The record shows without dispute that Ardith Gibson 
and her husband Dave Gibson executed and delivered to 
the plaintiff partnership a chattel mortgage on November 
15, 1946, in the principal amount of $992.54, and interest 
as provided therein, the mortgage covering the automo- 
bile in question and other chattels owned by the mort- 
gagors, payments to be made in installments the last 
payment due November 15, 1947. On the same day they 
executed and delivered to the plaintiff their negotiable 
note in the same amount. 

The principal issue tried in the district court was 
whether the plaintiff, claiming under a prior recorded 
chattel mortgage, had waived or subordinated its lien as 
against the artisan’s lien holder in possession of the 
automobile. The jury returned a verdict finding for the 
plaintiff; that on June 29, 1948, the date the replevin 
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action was filed in justice court, plaintiff was entitled to 
the possession of the automobile; fixed the value of the 
same at that date in the sum of $400; and assessed 
damages in favor of the plaintiff and against the defend- 
ant in the sum of onecent. The defendant filed a motion 
for new trial, setting forth the grounds for the same as 
provided for by section 25-1142, R. R. S. 1943. Upon hear- 
ing of the defendant’s motion for new trial, the trial 
court sustained the motion. From this ruling the plain- 
tiff appealed to this court. 

We summarize the defendant’s evidence first. The 
defendant testified as follows: In the latter part of 
April 1947, Dave Gibson brought the automobile in 
question to the defendant’s garage at Morrill, Nebraska, 
requested the defendant to completely overhaul it, and 
stated that he could take all summer to complete the job. 
In about two weeks the defendant commenced work on 
the automobile. He found that the motor was completely 
‘burned up, and a major overhaul was required. He re- 
' ceived word that there was a mortgage on the car, and he 
confronted Gibson with this fact. Gibson told him the 
plaintiff held a chattel mortgage on the car. The defend- 
ant immediately called Mr. Hickman of the plaintiff 
partnership. Hickman came to the defendant’s garage 
the next day and they looked over the car. The defend- 
ant showed Hickman the car with the head and pan 
removed, and they talked about the repairs needed. 
Hickman inquired of the defendant what arrangements 
had been made for payment, and the defendant told him 
that Gibson was to pay for it, but that in the event he did 
not, the plaintiff should pay for it. The motor repair was 
discussed and the job figured $225 to $250. Hickman 
stated that the car was not worth anything in its present 
‘condition and might as well be repaired so that they 
could get what they could out of it. He further stated 
that the plaintiff held additional security on the Gibson 
mortgage which would help to get the money for the 
repairs and pay the mortgage. 
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In the latter part of July or the first part of August 
the defendant pulled the motor, checked it, and found the 
“hydramatic” transmission in bad condition. He called 
Hickman, informed him of the condition of the car and 
of the lack of equipment that he had to repair the trans- 
mission, and stated that it would have to be taken to a 
garage where such work was done. He also informed 
Gibson of the condition of the transmission. The car was 
taken to a garage in Torrington, Wyoming, and returned 
with the transmission repaired. The cost amounted to 
approximately $90. The defendant talked to Hickman 
about the cost of the transmission. This was in the fore 
part of September 1947, and the work was done at 
Hickman’s request. 

There was other work necessary to place the automo- 
bile in proper,repair and in a salable condition, all done, 
according to the defendant’s testimony, by Hickman’s 
instruction. The repairs and equipment, when the car 
was finished on February 15, 1948, amounted to $609.13, 
and this bill was submitted to Hickman. Hickman sug- 
gested that the defendant file an artisan’s lien and pro- 
ceed to foreclose it, stating that the plaintiff did not 
desire to foreclose its mortgage against Gibson because 
it was a blanket mortgage. 

The day before the sale of the car was to be had, the 
defendant notified Hickman that the car would be sold 
June 11, 1948. Hickman, together with his partner 
Williams and a Mr. Ware, came to the sale. There were 
other bidders present. Bidding was had, and the car 
was bought by Ware. Hickman requested Ware to make 
a check for $900 to the defendant and give it to him, 
then the parties left. The defendant’s wife presented the 
check for payment and it was turned down. The defend- 
ant presented the check and it was turned down. He 
went to Hickman’s office and Hickman told him that the 
check was to be made to the plaintiff, and the plaintiff 
in turn would give the defendant its personal check for 
the deal so the car could be properly financed by the 
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plaintiff in favor of Ware. They then proceeded to an 
attorney’s office to complete the transaction, and Hick- 
man refused to go through with it and write the check 
as he agreed to do. 

At no time did Hickman tell the defendant that the car 
was mortgaged, and at the sale neither Hickman nor 
Williams, his partner, asserted to the bidders that they 
held a chattel mortgage on the car, but permitted Ware, 
a man they brought with them, to bid in the car under 
the circumstances as heretofore appears. The defendant 
was to take his money out of the check and give the 
balance to the plaintiff. The defendant then replevined 
the car from Ware who had possession of it. 

After the check was turned down Hickman told the 
defendant that their mortgage preceded his artisan’s lien. 

There is some evidence that the defendant was to carry 
the Gibson account. He desired the money for the parts 
that had been placed in the automobile in the amount of 
$450, as he was acquiring an automobile agency and 
needed the money. The agency did not want an account 
of that nature carried by the defendant. The Gibsons 
were unable to make any payments either for parts or 
labor done on the automobile. 

The defendant’s wife testified with reference to the 
check transaction; that during the sale neither Hickman 
nor Williams ever announced that they held a mortgage 
on the car; and that nothing was received in payment on 
the artisan’s lien. 

The defendant also testified that he offered $250 for 
the car before he started to work on it, and that the value 
of the car after the work had been completed was in the 
amount of $750. There is evidence of the plaintiff that 
before the repairs were made on the car it was appraised 
by a dealer at $500, which he offered to pay for it. 

A witness testified that in November 1947, he saw . 
Hickman in Haney’s garage, and Hickman and Haney 
were discussing the condition of the car. Haney told 
Hickman the car was not worth much in its present 
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condition and needed the front part repaired, and Hick- 
man said that he agreed with him and for him to go 
ahead and fix it. Haney said: “If I find it needs any- 
thing else I will call you.” 

Hickman’s version of the dealings with the defendant 
are in substance as follows: After testifying with refer- 
ence to the Gibson mortgage, he further testified that 
he was told by a party that Gibson had taken the automo- 
bile to the defendant’s garage. Having this information, 
the next day he and Williams went to the defendant’s 
garage, contacted Haney, and told him that they had 
come to notify him that they had a mortgage on the car 
he was working on. They looked the car over. It was 
torn down and the parts were on the floor. They told 
the defendant he would have to do the work subject to 
the plaintiff’s mortgage. The defendant replied that he 
knew the plaintiff had a mortgage on the car; that Gibson 
had made arrangements to pay the bill out of the fall 
crop by borrowing on it, or by sale; and that if the 
amount was not paid the car was worth the amount of 
the plaintiff’s mortgage and his bill. The defendant told 
them the cost to repair the automobile would be $315. 
He originally told Gibson the amount would be $225. 
This was prior to the time he discovered the transmission 
was in bad condition. Hickman denies that he at any 
time authorized the repairs made by the defendant on 
the automobile, or guaranteed payment for the same in 
any manner. 

Williams, on his visits to the defendant’s garage, 
watched the progress of the repairing of the automobile, 
but claimed to have little to do with the transaction. 

The amount due on the chattel mortgage lien as 
evidenced by the note is not computed in the record, but 
under the evidence it would be in the amount of approx- 
imately $900 at the time of trial. 

Williams and Hickman admitted that they made no 
announcement to the bidders at the sale under the arti- 
san’s lien that the plaintiff held a chattel mortgage of 
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record on the automobile which was prior to the artisan’s 
lien. 

‘The plaintiff made demand on the defendant for the 
return of the automobile after the defendant had replev- 
ined it from Ware. 

The plaintiff assigns as error that the trial court erred 
in sustaining the defendant’s motion for new trial and 
the judgment entered thereon for the reason that there 
was no tenable ground therefor, and the trial court 
abused his discretion in such respect. In determining 
this assignment of error we refer to certain sections of 
the statute and the instructions given by the trial court. 

Section 25-1094, R. R. S. 1943, requires among other 
matters that the affidavit in replevin, in subdivision (2) 
of said section, must show that the plaintiff is the owner 
of the property, or has a special ownership or interest 
. therein, stating the facts in relation thereto, and that he 
is entitled to the immediate possession of the same; and 
in subdivision (3) of said section that the property is 
wrongfully detained by the defendant. 

Section 52-201, R. S. 1943, provides for a retaining 
lien in substance as follows: Any person who repairs or 
in any way enhances the value of any automobile at the 
request of or with the consent of the owner, or owners 
thereof, shall have a lien on such automobile while in his 
possession, for his reasonable or agreed charges for the 
work done or material furnished, and shall have the 
right to retain such property until such charges are paid. 

In the instant case the plaintiff claims a special in- 
terest in the automobile in question by virtue of its 
chattel mortgage duly recorded. The defendant claims 
a special interest in the automobile in question by virtue 
of his artisan’s lien, under section 52-201, R. S. 1943. 
The owner of the property is not a party to this action. 

Section 25-10,106, R. R. S. 1943, insofar as we appeal is 
concerned, is heretofore set out. 

The trial court instructed the jury in instruction No. 
9, that the action was commenced by the plaintiff as a 
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replevin action to obtain possession of the motor vehicle 
involved herein, the motor vehicle was not obtained, 
and the action proceeded upon the plaintiff’s petition to 
enforce the collection of the value of the plaintiffs in- 
terest in the motor vehicle, and that under the issues 
of the case the right of the plaintiff to collect the value 
of its interest in the motor vehicle depended upon the 
question of whether or not the plaintiff was entitled to 
possession, of the motor vehicle under its mortgage at 
the time of the commencement of the action. 

In-instruction No. 7, the court instructed the jury that 
the burden of proof was on the plaintiff, before it could 
recover on its cause of action, to prove that on June 29, 
1948, it had a special property in and was entitled to 
the immediate possession of the automobile described 
in its ‘petition, and if the plaintiff established the above 
proposition by a preponderance of the evidence, “then 
in your verdict you will find for the plaintiff and assess 
its damages in such sum as you shall determine them to 
be, and further assess its damages in such sum as you 
shall determine for the wrongful detention of the same 
by the defendant unless you find from the preponder- 
ance of the evidence plaintiff has subordinated its lien 
to the artisan’s lien of defendant upon which you are 
hereinafter instructed.” (Emphasis supplied.) 

In instruction No. 8, the court instructed the jury that 
the automobile mentioned in the instructions “is in the 
possession of the defendant. You are further instructed 
that the plaintiff has introduced no evidence on the ques- 
tion of damage for the unlawful detention of said prop- 
erty by the defendant. Therefore, if you find for the 
plaintiff you will assess its damages for the unlawful 
detention of said automobile in the sum of one cent.” 

It will become apparent later in the opinion that in- 
struction No. 7 was erroneous on the measure of dam- 
ages when the person claims a special interest in the 
property only. The measure of damages for unlawful 
detention of property in replevin as given therein is 
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also erroneous, and this portion of the instruction was ap- 
parently based on section 25-10,105, R. R. S. 1943, which 
provides in part that in all cases when the property has 
been delivered to the plaintiff, where the jury shall 
find for the plaintiff, on an issue joined, they shall assess 
adequate damages to the plaintiff for the unlawful de- 
tention of the property. 

Instruction No. 7 on unlawful detention of the prop- 
erty is in direct conflict with section 25-10,106, R. R. S. 
1943, which applies to the instant case, and is in conflict 
with instruction No. 8 on the measure of damages for 
unlawful detention, and these instructions are confus- 
ing. The proper measure of damages applicable to the 
instant case is shown by the following cited authorities. 

In Creighton v. Haythorn, 49 Neb. 526, 68 N. W. 934, 
the court held: “Where the defendant in an action of 
replevin claims a special interest only in the property 
in controversy by virtue of a mortgage or other lien, 
his measure of damage, in case the property cannot be 
returned, is the amount of his lien with interest and 
costs, within the value of the property.” The opinion 
cited Welton v. Beltezore, 17 Neb. 399, 23 N. W. 1; Cruts 
v. Wray, 19 Neb. 581, 27 N. W. 634; Gates v. Parrott, 31 
Neb. 581, 48 N. W. 387, and was followed in Jackson v. 
Arndt-Snyder Motor Co., 122 Neb. 276, 240 N. W. 279. 

The situation would be no different in the instant case 
as to the measure of damages, for the reason that the 
plaintiff claims a special interest in the property which 
was not obtained under its writ of replevin, by virtue 
of its chattel mortgage, and the foregoing cited cases 
constitute the measure of damages that should have been 
given by the trial court under the pleadings and factual 
situation in the instant case. 

In the case of Omaha Coal, Coke & Lime Co. v. Fay, 
37 Neb. 68, 55 N. W. 211, it was held: ‘Where the 
law provides a definite measure of damages the court 
should instruct the jury specifically how the damages 
should be assessed, and an instruction stating a general 
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principle in the admeasurement of damages, broader 
than is applicable to the particular case presented, and 
not qualified by other instructions, is erroneous.” 

It is obvious from a review of the instructions on the 
measure of damages in the instant case that the ad- 
measurement of damages in instruction No. 7 is broader 
than is applicable to the particular case presented, and 
the proper measure of damages cannot be ascertained 
or qualified by the other instructions given by the trial 
court from a review thereof. 

In replevin, damages for the detention of the property 
are recoverable only in case of a return. If the prop- 
erty is not returned the measure of damages is the value 
of the property as proved, together with lawful interest 
thereon from the date of the unlawful taking. See Oak 
Creek Valley Bank v. Hudkins, 115 Neb. 628, 214 N. 
W. 68. 

“It is the duty of the trial court correctly to instruct 
the jury as to the proper method of determining the 
amount of recovery, and this it should do of its own 
motion and without request.” 64 C. J., Trial, § 557, p. 
624. 

As stated in Kimball v. Lanning, 102 Neb. 63, 165 N. 
W. 890: “It is reversible error for the trial court to 
fail to instruct the jury respecting the law that is appli- 
cable to the material issues that are raised by the plead- 
ings and that are supported by the proof.” See, also, 
Citizens Nat. Bank v. Sporn, 115 Neb. 875, 215 N. W. 
120; Ellis v. Union P. R. R. Co., 148 Neb. 515, 27 N. W. 
2d 921. 

“Where an instruction is so worded as necessarily to 
leave the jury to uncertain conjecture as to the meaning, 
and therefore liable to lead the jury astray in their con- 
sideration of the case, it is good ground for a new trial.” 
City of Crete v. Childs, 11 Neb. 252, 9 N. W. 55. 

“Primarily the office of a motion for a new trial is to 
afford the court an opportunity to correct errors in its 
own proceedings without subjecting parties to the ex- 
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pense and inconvenience of appeal or petition in error.” 
Weber v. Kirkendall, 44 Neb. 766, 63 N. W. 35. 

“The power of judicial discretion authorizes and re- 
quires the court to determine the question as to whether 
or not a legal reason exists for the granting of a new 
trial. If a legal reason exists and the complaining party 
makes his application in writing within the time fixed 
by statute, the court has no discretion in the matter and 
the motion must be sustained. * * *” Greenberg v. 
Fireman’s Fund Ins. Co., 150 Neb. 695, 35 N. W. 2d 772. 

It is evident from a review of the instructions given by 
the trial court as hereinbefore mentioned, that the same 
are conflicting and furnish no proper guide to the jury 
on the measure of damages. Under the authorities a 
legal reason existed for granting a new trial, and the 
trial court did not err in so doing. 

The plaintiff contends that under the verdict its re- 
covery was within the value of the property and much 
less than the value of plaintiff’s interest in such property 
by reason of its chattel mortgage and the defendant was 
not prejudiced thereby, also that on the question of un- 
lawful detention, the verdict in the amount of one cent 
was not prejudicial to the defendant for the reason that 
the plaintiff would be entitled to more than that amount 
under the law, and the court could grant a remittitur 
in the amount of the damage so found for unlawful 
detention. 

The foregoing cited authorities adequately dispose of 
the plaintiff’s contention in such respect, as hereinbe- 
fore explained. 

The defendant cross-appealed, contending a verdict 
should have been directed for him. In view of this con- 
tention we have set out the evidence in detail, and it is 
in conflict on the issues presented. The cross-appeal 
must be denied. The question was one of fact for the 
jury to determine as to whether or not the plaintiff sub- 
ordinated its chattel mortgage lien to the artisan’s lien 
of the defendant. 
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For the reasons given in this opinion the judgment 
of the trial court sustaining the defendant’s motion for 
new trial is affirmed. 


AFFIRMED. 


Henry S. CLOUSE, APPELLEE, Vv. SAINT PAUL FIRE AND 


MaRINE INSURANCE COMPANY, A CORPORATION, APPELLANT. 
40 N. W. 2d 820 


Filed January 19, 1950. No. 32698. 


1. Trial. In a jury case where different minds may draw different 
conclusions or inferences from the adduced evidence, or if there 
is a conflict in the evidence, the matter at issue must be sub- 
mitted to the jury, but where the evidence is undisputed, or but 
one reasonable inference or conclusion can be drawn from the 
evidence, the question is of law for the court. 

In testing the sufficiency of evidence to support a 
verdict it must be considered in the light most favorable to the 
successful party, that is, every controverted fact must be 
resolved in his favor and he should have the benefit of every 
inference that can reasonably be deduced therefrom. 

3. Insurance. A policy against loss or damage caused by lightning 
to the property insured usually covers all known effects of elec- 
tricity coming under the general head of lightning, and includes 
all loss or damage which results as a direct and natural conse- 
quence of the lightning, notwithstanding other incidental agencies 
may be instrumental in adding to the loss or damage. 

4, Words and Phrases. The word “lightning,” in its ordinary and 
popular sense, applies to any sudden and violent discharge of 
electricity occurring in the course of nature, between positively 
and negatively electrified bodies, usually developing in its course 
the phenomena of light, heat, and disruptive force. 

5. Words and Phrases: Insurance. Under the terms of these 
policies appellant was only liable for “direct loss” caused by 
lightning. “Direct,” as so used, means “immediate” or “proxi- 
mate,” as distinguished from “remote” or “incidental.” 

6. Insurance. In determining «the cause of a loss for the purpose 
of fixing insurance liability, when evidence of concurring causes 
of the damage appears, the proximate cause to which the loss 
is to be attributed is the dominant, the efficient one that sets 
the other causes in operation; and causes which are incidental 
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are not proximate, though they may be nearer in time and place 

to the loss. 

When the terms of an insurance policy which contem- 
plate that the damage or loss to a building therein insured 
against lightning is the difference in the actual cash value of 
the building as it stood prior to being damaged as compared with 
the actual cash value thereof after being damaged thereby are 
subject to a provision that the loss or damage shall in no event 
exceed what it would then cost the insured to repair or replace 
the same with material of like kind or quality, such provision 
constitutes merely a limitation upon the amount of the recovery 
and is not a substantive measure of damages which the insured 
can invoke, 

8. Appeal and Error. Where an instruction, though erroneous, 
is not prejudicially so and cannot by any course of logical rea- 
soning be deemed to have resulted in disadvantage to the com- 
plaining party, it should not be allowed to work a reversal. 


AppEAL from the district court for Dawson County: 
Joun H. Kuns, Jupce. Affirmed. 


E, A. Cook, Jr., and Wells, Martin & Lane, for 
appellant. 


W. A. Stewart, for appellee. 


Heard before Srmmowns, C. J., Carrer, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUGH, JJ. 


WENKE, J. 

Henry S. Clouse brought this action in the district 
court for Dawson County against the Saint Paul Fire and 
Marine Insurance Company, a corporation. The purpose 
of the action is to recover for loss suffered by plaintiff to 
his real and personal property which he alleges was 
caused by lightning, a risk covered by two policies of 
insurance that had been issued thereon by defendant. 
Defendant denied that plaintiff suffered any loss from 
causes covered by either of its policies. Verdict was for 
the plaintiff and from a judgment entered thereon, its 
motion for judgment notwithstanding the verdict or for 
a new trial having been overruled, defendant appeals. 

After the appeal was perfected the appellee died. His 
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death being suggested to the court the action was re- 
vived in the name of Mary Clouse, executrix of the 
estate of Henry S. Clouse, deceased, as appellee. 

Admittedly, or by undisputed evidence, the record 
establishes that Henry S. Clouse was the owner of a 
two-story brick building located on Lot 19 in Block 
10 in the town of Sumner, Dawson County, Nebraska; 
that he owned the office furniture, fixtures, counters, 
shelves, showcases, scales, and cash registers located 
therein and used by the tenant thereof, Ear] McFarland, 
in operating a store therein; that appellant had issued 
two policies of insurance, both in effect on June 22, 1947, 
covering the building and the foregoing personal prop- 
erty located therein against direct loss or damage caused 
by lightning; and that in the early morning of June 22, 
1947, somewhere between the hours of 1 a. m. and 2 a. m., 
the older or south portion of this building collapsed and 
seriously damaged the building and also the personal 
property which was located therein. 

Just what caused the building to collapse and do the 
damage that it did is the question in issue. Appellant 
contends that the evidence establishes, without question, 
that the only proximate cause of the west wall of the 
older part of the building collapsing was that water had 
seeped into the ground and saturated the dirt under the 
foundation thereof and so weakened its structural sup- 
port that it settled and this caused the wall to collapse. 
That there is ample evidence in the record to support this 
theory is beyond question and the jury was properly 
advised thereof. However, the jury expressly found, as 
shown by its answer to interrogatory No. 1, and its 
general verdict, that lightning struck the building and 
that it was the proximate or direct cause of the building 
collapsing and doing the damage that it did. Under this 
situation the question arises as to whether or not the 
record contains sufficient evidence to support the jury’s 
’ verdict, for if it does, then the verdict and judgment 
entered thereon must stand. 
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“In a jury case where different minds may draw dif- 
ferent conclusions or inferences from the adduced evi- 
dence, or if there is a conflict in the evidence, the matter 
at issue must be submitted to the jury, but where the 
evidence is undisputed, or but one reasonable inference 
or conclusion can be drawn from the evidence, the 
question is of law for the court.” Hamblen v. Steckley, 
148 Neb. 283, 27 N. W. 2d 178. See, also, Fulcher v. Ike, 
142 Neb. 418, 6 N. W. 2d 610. 

As stated in Fairmont Creamery Co. v. Thompson, 139 
Neb. 677, 298 N. W. 551: “The rule is well stated in 
Farr Co. v. Union P. R. Co., 106 Fed. (2d) 437, as follows: 
‘The rule is that in every case, before the evidence is left 
to the jury, there is a preliminary question for the judge, 
not whether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed to 
find a verdict for the party producing it, upon whom the 
burden of proof is imposed.’” See Sindelar v. Hord 
Grain Co., 116 Neb. 776, 219 N. W. 145. 

However, “In testing the sufficiency of evidence to 
support a verdict it must be considered in the light most 
favorable to the successful party, that is, every contro- 
verted fact must be resolved in his favor and he should 
have the benefit of every inference that can reasonably 
be deduced therefrom.” Remmenga v. Selk, 150 Neb. 
401, 34 N. W. 2d 757. 

“A policy against loss or damage caused by lightning 
to the property insured usually covers all known effects 
of electricity coming under the general head of light- 
ning, and includes all loss or damage which results as a 
direct and natural consequence of the lightning, notwith- 
standing other incidental agencies may be instrumental © 
in adding to the loss or damage.” 37 C. J., Lightning 
Insurance, § 2, p. 661. 

Under the terms of these policies appellant was only 
liable for “direct loss” caused by lightning. “Direct,” as 
so used, means “immediate” or “proximate,” as distin- 
guished from “remote” or “incidental.” See Tracy v. 


234 NEBRASKA REPORTS [Vou. 152 


Clouse v. St. Paul Fire and Marine Ins. Co. 


Palmetto Fire Ins. Co., 207 Iowa 1042, 222 N. W. 447; and 
Trexler Lumber Co. v. Allemannia Fire Ins. Co., 289 Pa. 
13, 136 A. 856. 

In determining the cause of a loss for the purpose of 
fixing insurance liability, when evidence of concurring 
causes of the damage appears, the proximate cause to 
which the loss is to be attributed is the dominant, the 
efficient one that sets the other causes in operation; 
and causes which are incidental are not proximate, 
though they may be nearer in time and place to the loss. 
Parish v. County Fire Ins. Co., 134 Neb. 563, 279 N. W. 
170, 126 A. L. R. 703; Tracy v. Palmetto Fire Ins. Co., 
supra; Trexler Lumber Co. v. Allamannia Fire Ins. Co., 
supra; and 6 Couch, Cyclopedia of Insurance Law, § 
1466, p. 5303. 

The jury was so instructed. 

There is evidence in the record that Henry S. Clouse 
bought Lot 19, which is 2714 feet wide and 130 feet long, 
about 1920; that at that time there was located on the 
south end thereof a two-story brick building 25 feet wide 
and 60 feet long, which had been constructed sometime 
between 1892 and 1894; and that in 1922 he built a two- 
story brick addition thereto which was 2714 feet wide 
and 70 feet long. This made the over-all length of the 
building 130 feet or the entire length of the lot. The 
building faced south but the entire east side thereof also 
fronted on a street. To the west was a vacant lot. 

Between 7 and 8 p. m. on the evening of June 21, 1947, 
an extremely heavy lightning, thunder, and rain storm 
began at Sumner. It resulted in about seven inches of 
rain falling. During the latter part of this storm, some- 
time between 1 and 2 a. m. of June 22, 1947, the south 
or older part of this building collapsed and completely 
demolished it and the contents thereof, and seriously 
damaged the new or north part of the building. 

At the time of its collapse Earl McFarland, the tenant 
occupying the building, had just left it, having checked 
on the conditions in the basement. He testified that 
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shortly after 1 a. m. he was returning from the building, 
having left it at the south door, to a restaurant located 
southwest thereof; that when about 50 or 60 feet from 
the building, and while walking away from it, there was 
a loud crash of lightning and thunder, brighter than the 
others, which lit up the sky; that it chilled him so he 
could not move for a little bit; that he hesitated a moment 

and then turned around; and that as he turned around 
the building was going down. He testified that the build- 
ing started to go down on the west side, the west wall 
falling mostly to the east, the east wall to the east, and 
the south front to the south. 

Kenneth Reier, a farmer living in the southwest corner 
of Sumner and about a quarter of a mile from this 
building, testified that shortly after 1 a. m. on June 22, 
1947, while he was standing in his yard, he noticed a 
particularly heavy bolt of lightning and heard a loud 
crash of thunder. This lightning was toward the north- 
east and he thought it was in the neighborhood of this 
building. 

At the time of its collapse there were three young 
men sitting in a parked car who saw the building fall. 
The car in which they were sitting was parked just 
east of a flagpole located in the intersection southeast 
of the building. They were parked some 50 or 60 feet 
from the building itself, facing north. These men were 
Jack Rodgers, Daniel Houchin, and Robert Burr. 

Jack Rodgers testified that he was sitting in the 
front seat of the car; that just after McFarland left the 
building, which he had seen him enter, there was an 
awful big flash of lightning which seemed to come from 
the northwest; that it was brighter and closer than any 
other lightning that evening; that it lit up the whole 
block; that it had a blinding effect; that there was a 
loud crash; that immediately following the building fell; 
and that dust and debris were in the air. 

Daniel Houchin, who was sitting in the front seat 
with Rodgers, testified that he saw McFarland come out 
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of the building shortly after he had gone in; that im- 
mediately thereafter there was a tremendous flash, just 
kind of a streak of light or something; that it lit up that 
part of the town; that it was real close and a lot brighter 
than any other lightning that evening; that it just kind 
of stunned or blinded him for a second or two; that a 
big crash and rumbling noise followed and the building 
was falling down; and that a lot of dust rose up in the 
air right afterward, sort of a haze. 

Robert Burr, who was sitting in the back seat of this - 
same car, testified that he saw a big flash or streak or 
bolt of lightning; that it kind of dazed or blinded him; 
that it was much stronger than any others that he had 
seen that night; that he then saw the building fall; and 
that a lot of dust and debris was in the air. 

Mr. and Mrs. Carl Wuehler, who were returning to 
their farm home from Kearney, parked their car just 
east of the Scoville filling station in Sumner. They 
parked there between 1 and 2a.m. They stopped for 
the purpose of putting on chains and, in doing so, parked 
their car facing south. This filling station is located a 
little over a block north of the building. 

Carl Wuehler testified that while out of the car and 
standing by a back wheel of his car there was an awful 
flash of lightning toward the southeast; that it was much 
brighter than any he had seen that evening; that it was 
close and just sort of numbed and blinded him for a few 
seconds; that it made a noise just like when lightning 
strikes; that they drove down town and there saw that 
appellee’s building had collapsed; and that there was a 
kind of fog or dust in the air. 

Mrs. Carl Wuehler testified that while sitting in the 
front seat of the car facing south she saw an awful 
flash of lightning; that the minute it hit there was an 
awful noise; that the flash blinded her for a short 
while; that she could see lines of lightning; that when 
they drove down town she saw the building had col- 
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lapsed; and that there was kind of a fog in the air above 
the building. 

What was said in Spensley v. Lancashire Ins. Co., 54 
Wis. 433, 11 N. W. 894, is here applicable. Therein the 
court said: 

“The policy before us is a general insurance against 
lightning, and most certainly covers all known effects of 
electricity coming under the general head of lightning. 
What, then, is to be understood by the word ‘lightning’ 
in its ‘plain, ordinary and popular sense?’ ” 

It was held in the third. paragraph of the syllabus of 
the case last cited: 

“The word ‘lightning,’ in its ordinary and popular 
sense, applies to any sudden and violent discharge of 
electricity, occurring in the course of nature, between 
positively and negatively electrified bodies, usually de- 
veloping in its course the phenomena of light, heat and 
disruptive force.” 

_ Evidence as to what was the proximate cause of the 
building’s collapse and the resulting damage arising 
therefrom is in dispute. As stated.in Cummings v. 
Pennsylvania Fire Ins. Co., 153 Iowa 579, 134 N. W. 79, 
37 L. R. A. N. S. 1169, Ann. Cas. 1913E 235: ‘‘As the 
hail ceased falling, the west wall of the building collapsed, 
and most of the property mentioned was precipitated 
into the water and debris. Whether this was caused by 
a stroke of lightning or water undermining the wall was 
an issue upon which the evidence was in conflict. * * * 
the evidence was in sharp conflict as to whether the 
building was struck by lightning, and we are not in- 
clined to interfere with the verdict of the jury.” And 
in Warmcastle v. Scottish Union & National Ins. Co., 
210 Pa. 362, 59 A. 1105: “In an action on a policy of 
insurance against a direct loss from lightning, but not 
from a windstorm, the case is for the jury where one 
witness testifies that a flash of lightning and the fall of 
a side wall of the building insured were simultaneous, 
and another testifies to the same thing as to the roof 
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with the further fact that the material fell outward 
toward the wind.” See, also, Beakes v. Commercial 
Union Assur. Co., 65 Hun 621, 20 N. Y. S. 37. 

We find that there is sufficient evidence to support 
the jury’s verdict and that it cannot be said that it is 
based on mere surmise, speculation, or conjecture, and 
therefore clearly wrong. 

In this respect we have not overlooked the testimony 
of the appellant’s expert witness, Professor John C. 
Jensen, to the effect that certain conditions exist, such 
as concussion, near the point where a large bolt of 
lightning strikes and that a streak of light would momen- 
tarily remain on the retina of the eye of anyone watch- 
ing a large streak of lightning at close range. It is true 
that apparently appellee’s witnesses either did not ob- 
serve these effects or were not consciously aware thereof 
because they did not testify thereto. However, that fact 
does not completely destroy their testimony but may be 
considered by the jury in determining their credibility 
and the weight to be given their testimony. 

Appellant contends there is a complete lack of evi- 
dence as to cost of repair or replacement, which he 
claims is an essential element of appellee’s case. 

The policies respectively provide as follows: No. OM 
13162—“This Company shall not be liable beyond the 
actual cash value of the property at the time any loss 
or damage occurs, and the loss or damage shall be ascer- 
tained or estimated according to such actual cash value, 
with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost 
the insured to repair or replace the same with material 
of like kind and quality; * * *.” And No. OM 14505— 
“* * * to the extent of the actual cash value of property 
at the time of loss, but not exceeding the amount which 
it would cost to repair or replace the property with 
material of like kind and quality within a reasonable 
time after such loss, * * *.” 

Appellee offered evidence to the effect that the fair 
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market value of the building, before it collapsed on 
June 22, 1947, was $17,000 and after it collapsed it was 
$2,000. Also that the fair market value of the personal 
property covered by the insurance and located in the 
building was, before the building collapsed, in the sum 
of $2,275 and by the building collapsing it was totally 
destroyed and of no value. The appellant offered no 
evidence of what it would cost to repair or replace the 
property damaged with material of like kind or quality. 

We considered a like or comparable provision in the 
case of Voges v. Mechanics Ins. Co., 119 Neb. 553, 230 
N. W. 105. Therein we approved the conclusion reached 
by the Supreme Court of Vermont in construing an 
identical provision in the case of Citizens’ Savings Bank 
& Trust Co. v. Fitchburg Mutual Fire Ins. Co., 86 Vt. 
267, 84 A. 970. Therein the Supreme Court of Vermont 
stated: “The policy makes the cash value of the building 
destroyed the basis of ascertainment, taking into account 
its previous depreciation from all causes; and makes the 
cost of present construction a mere limitation upon the 
extent of the recovery. The cost of a new building may 
limit the recovery, but cannot be made a controlling 
factor in the conduct of the inquiry. The cash value of 
the building destroyed is the fundamental fact to be 
established, and any evidence which has a legitimate 
tendency to prove that fact is admissible. * * * The 
apparent purpose of the provision is to protect the in- 
surer from appreciations of real estate values which are 
not caused by and do not depend upon the cost of con- 
struction. The policy does not make the cost of re- 
placement the invariable test of actual cash value, but 
limits the recovery in cases where an ascertainment 
according to actual cash value would exceed that amount. 
The plaintiff proceeds to make out his case by any evi- 
dence which legitimately tends to show actual cash value. 
The defendant may guard against a possible finding in 
excess of the cost of replacement by introducing evidence 
of what the cost would be. But it cannot .confine. the 
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plaintiff to proof of that character by making the cost of 
construction the basis of ascertainment.” 

As held in Voges v. Mechanics Ins. Co., supra: “* * * 
the provisions of this policy contemplate that the ‘actual 
cash value’ of the building as it stood on the ground 
prior to the fire shall be compared with the ‘actual cash 
value’ of the same building at the conclusion of the fire, 
and that the difference shall be taken as the measure of 
damages, subject, however, to the limitations expressed 
in the terms of the policy.” 

Appellant offered no evidence of what it would have 
cost to repair or replace the property damaged with 
material of like kind or quality. If such cost was less 
than the actual cash value of the damage to the property 
appellant could have protected itself under this limita- 
tion by introducing evidence of what that cost would 
have been. But under this provision it cannot require 
the appellee to prove what it would have cost to repair 
or replace the damaged property with material of like 
kind and quality: We said in Voges v. Mechanics Ins. Co., 
supra: “That the provision, ‘the loss or damage * * * 
shall in no event exceed what it would then cost the 
insured to repair or replace the same with material of 
like kind and quality,’ constitutes merely a limitation 
upon the amount of the recovery, and is not a substantive 
measure of damages which the insured can invoke.” 

Although the court, by its instruction No. 11, placed 
this limitation on appellee’s right to recovery, that is, 
“not exceeding in any event the cost of repair,” when 
appellant had offered no proof thereof, we do not think it 
thereby committed prejudicial error. If anyone can be 
said to have been prejudiced by this instruction, it would 
be appellee for appellant was given the benefit of this 
limitation of its liability without having offered any 
evidence in support thereof. 

As stated in Johnson v. Samuelson, 116 Neb. 297, 216 
N. W. 810: “Where an instruction, though erroneous, 
is not prejudicially so and cannot by any course of 


Vou. 152] JANUARY TERM, 1950 241 


Clouse v. St. Paul Fire and Marine Ins. Co. 


logical reasoning be deemed to have resulted in disad- 
vantage to the complaining party, it should not be 
allowed to work a reversal.” 

On this issue we find the proof made by appellee is 
sufficient to support the jury’s verdict as to the amount 
of loss or damage suffered. It was neither incumbent 
upon nor proper for appellee to offer proof of the cost 
to repair or replace the property damaged with material 
of like kind or quality. That was a limitation available 
to the appellant and, if it was desired to take advantage 
thereof, evidence should have been introduced by it for 
that purpose. 

Appellant also complains of the admission of exhibits 
15 to 20, inclusive, to each of which he made objection 
as being irrelevant, immaterial, and that no proper 
foundation was laid for the admission thereof. 

Exhibits 15 and 16 constitute the charred ends of a 
2 by 12 inch joist or rafter. Exhibits 17 and 18 constitute 
the charred ends of another 2 by 12 inch joist or rafter. 
Exhibits 19 and 20 are each a part of a charred lath. 

The evidence shows that these exhibits were taken 
from the debris of the building sometime after it collapsed 
and were discovered while the debris was being removed. 
These 2 by 12 inch joists or rafters, from which these 
exhibits were cut, were stringers supporting the second 
floor of the building at a point about 10 feet south of 
the north end of the old building. These stringers ran 
east and west and the portion cut off was at the west 
end. The pieces of charred lath were taken from the 
lathed area between these two stringers. There were 
two chimneys built in the west wall of the old building, 
one being about 10 feet south of the north end thereof. 
It was in the nature of a-flue built in the wall. The 
stringers that were charred were in line with this flue. 
There was no evidence of any fire at the time the building 
collapsed. 

After these exhibits were received in evidence the 
appellant introduced evidence that the west ends of the 
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joists, from which these exhibits were taken, were near 
the north flue in the west wall of the old building; and 
that often flues built in walls become defective and 
cause nearby joists and laths to become charred with- 
out actually causing a fire to break out in the building. 

In the absence of any evidence of a fire occurring at 
the time the building collapsed these exhibits were not 
relevant to the issue. What occurred at that time is 
material to the issues here. However, every error is 
not necessarily prejudicial and unless it can be said to 
have resulted in disadvantage to the party complaining 
it'is not legal cause or reason for granting a new trial. 

It is true that fires sometimes occur when lightning 
strikes and that the two are often associated together 
by the public. However, from an examination of the 
entire record, considering the question here involved, we 
do not find that appellant was prejudiced by the admis- 
sion of these exhibits. 

We think the evidence presented a jury question, 
that it was properly submitted, and that there was no 
prejudicial error in the admission of evidence which 
requires a reversal. We therefore affirm the judgment 
of the trial court entered on the verdict of the jury. 

AFFIRMED. 


E.1za KATHERYN PYNE, APPELLEE, Vv. GLADYS PAYNE ET AL., 


APPELLANTS. 
40 N. W. 2d 682 


Filed January 19, 1950. No. 32707. 


1. Wills. In the construction of a will the generally accepted 
literal, natural, and grammatical meaning will be attached to 
the words used. 

The word “casualty” when used in a will means acci- 

dent, or that which comes by chance, or without design, or 

without being a foreseen contingency. 

The word “casualty” when used in a will does not 
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embrace that which may be anticipated, foreseen, or expected 
in the ordinary course of events. 


APPEAL from the district court for Hall County: 
WILLAM F. SPIKES, JupDGE. Reversed. 


Paine & Paine, for appellants. 
Herbert F, Mayer and Arthur C. Mayer, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


YEAGER, J. 

This is an action which was instituted in the district 
court for Hall County, Nebraska, by Eliza Katheryn 
Pyne, plaintiff, against Gladys Payne, John H. Payne, 
Grand Island Trust Company, a corporation, and certain 
other parties, defendants, the purpose of which was to 
have construed a provision of the will of John R. 
Thompson, deceased. The naming herein of the other 
parties is not essential to a determination of the matters 
involved. 

Eliza Katheryn Pyne is the daughter of the said John 
R. Thompson, deceased. Gladys Payne is the daughter 
of Eliza Katheryn Pyne, and John H. Payne is the 
husband of Gladys Payne. The Grand Island Trust 
Company, a corporation, is the successor trustee to the 
trustees named in the will. Gladys Payne is one of the 
named successors to the estate so placed in trust on the. 
death of Eliza Katheryn Pyne. 

The provision of the will which plaintiff sought to 
have interpreted placed in trust certain real estate and 
provided for the payment of income therefrom, in excess 
of what became necessary to be expended for taxes 
and repairs, to plaintiff during her natural life. Pay- 
ments were to be made to her as her necessities should 
require. On her death it was required that the trustee 
should convey the trust property to plaintiff’s children. 
There was provision made for conveyance in case no 
children of plaintiff survived her which is of no impor- 
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tance here. The provision conditionally empowered the 
trustee to dispose of the real estate and expend the res 
of the trust as follows: “* * *; and in the event of sick- 
ness or other casualty occurring to either Eliza Katherine 
Carr or her children requiring for her or their proper 
care a greater expenditure than shall be derived from the 
rents and profits of said property, then, and in that event 
my said exeuctors (executors) shall be the sole judges; 
I authorize them.or the survivor of them to sell first, the 
undivided one-half of Lot Three above descrived (de- 
scribed) to raise money to be expended by them for the 
purpose of relieving the necessities of the said Eliza — 
Katherine Carr or any of her said children, to be paid 
under the same restrictions as hereinbefore provided.” 
Eliza Katherine Carr, named in the will, is the same 
person as the plaintiff herein. 

It is of this quoted portion of the provision that the 
plaintiff has sought construction. By petition filed in 
the district court she contended for an interpretation 
which would empower the successor trustee to pay to 
her such amount of the res as might be necessary for 
her care and support without any other restriction or 
limitation. 

None of the parties appeared in defense of the action 
except the successor trustee, Gladys Payne, and John H. 
Payne. The successor trustee by answer sought no 
particular interpretation and instruction, but took a neu- 
tral position. Gladys Payne and John H. Payne by 
answer asserted in substance that the words “sickness 
or other casualty” contained in the quoted portion of the 
will constituted a limitation beyond a mere necessity for 
general support and that judgment of the successor 
trustee conferred by the will must yield to a proper 
interpretation of this term, and unless “sickness” or 
“other casualty” occurred the successor trustee was not 
empowered to expend any of the res of the trust for the 
care of the plaintiff. 

Following a pre-trial conference and a stipulation of 
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facts entered into between the plaintiff and the defend- 
ants Gladys Payne and John H. Payne, a trial was had 
and the court decreed as follows: 

“IT IS THEREFORE ORDERED, ADJUDGED AND 
DECREED BY THE COURT that the phrase ‘in the 
event of sickness or other casualty occuring (occurring) 
to either Eliza Katherine Carr or her children’, contained 
in Paragraph Sixth (6th) of the Last Will and Testament 
of John R. Thompson, deceased, shall be construed to 
include the authorization to said trustee to encroach 
upon the principal of said trust for the purposes of pro- 
viding support to plaintiff or any of her children, said 
trustee to be the sole judge of the necessity and amount 
thereof.” 

The successor trustee apparently chose to accept the 
interpretation made by the decree since it did not appeal. 
The defendants Gladys Payne and John H. Payne 
have appealed. They will be referred to hereinafter as 
appellants. 

The appeal comes here on a case stated rather than 
on a conventional bill of exceptions. The case stated 
however presents no controverted state of facts. 

By their appeal the appellants present solely and alone 
the question of the meaning to be attached to the phrase 
“in the event of sickness or other casualty” in its relation 
to the rest of the provision and to the entire will. They 
contend that the word “casualty” means accident or 
other similar unforeseen misfortune and that the “neces- 
sities” within the meaning of the quoted provision of 
the will must depend upon the occurrence of accident or 
unforeseen misfortune. 

It reasonably appears that the district court did not 
place any definite interpretation upon the word “‘casual- 
ty.” The effect of the decree is to say that “casualty” in 
the sense employed is sufficient to include ordinary 
necessity for support if in the judgment of the successor 
trustee such necessity exists. The further effect of the 
. decree is to say that the successor trustee is the sole 
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judge of whether or not necessity exists and that its 
judgment in this respect is not a matter which is a 
subject for judicial examination. 

It is true that in the construction of a will the generally 
accepted literal, natural, and grammatical meaning will 
be attached to the words used. Brandeis v. Brandeis, 
150 Neb. 222, 34 N. W. 2d 159. We know, however, of no 
rule of law the effect of which is to bar a judicial exam- 
ination of a discretionary power granted under a will or 
the discretion exercised or to be exercised thereunder. 

We think that the district court was in error in con- 
cluding that ordinary necessity under the terms of the 
provision of the will did or could amount to “casualty.” 
As pointed out the will contemplated that ordinary 
necessity should be taken care of out of income and not 
the res of the trust. It was clearly extraordinary neces- 
sity or necessity flowing from “casualty” which author- 
ized the disposition of the res of the trust. From the 
language employed it is clear that in the mind of the 
testator the casualty was to be regarded as the causative 
agent and that only attendant necessity permitted action. 
In other words casualty was contemplated as a cause and 
necessity an effect. 

This must be true unless it can be said under the terms 
of the will that the testator intended a departure from 
the generally accepted meaning of the term “casualty.” 

“Casualty” has been variously defined. In Webster’s 
New International Dictionary, 2d edition, Unabridged, 
1943, it is defined as “Chance; accident; contingency; 
also, that which comes without design or without being 
foreseen; an accident.” 

In Anthony & Co. v. Karbach, 64 Neb. 509, 90 N. W. 
243, 97 Am. S. R. 662, the term was defined as follows: 
“The word ‘casualty’ means accident; that which comes 
by chance, or without design, or without being a forseen 
(foreseen) contingency.” 

There are many other definitions containing a some- 
what different phrasing, none containing a precise bound, 
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but all’ arriving at a single general conclusion that 
“casualty” does not embrace that which may be antici- 
pated, foreseen, or expected in the ordinary course of 
events. Instead it embraces only those things which are 
a departure from what may be regarded as foreseen or 
foreseeable contingencies. 

Nothing has been found in the will to indicate that the 
testator intended to use the word in any sense other 
than the ordinary one. In truth the context appears to 
indicate that he intended to use it in its ordinary sense. 

If he had intended that the trustee could use the res 
of the trust for ordinary necessities in the light of 
economic changes, there could have been no reasonable 
purpose in causing use to depend upon “sickness or other 
casualty.” 

It is indicated by the will that sickness was intended 
to be considered a casualty. What else was intended by 
the testator to be so regarded does not appear and while 
the doctrine of ejusdem generis, that is, that where parti- 
cular words are followed by general, the general words 
are restricted in meaning to objects of the like kind, 
does not aid in determining his positive intention, it does 
aid in arriving at a conclusion that ordinary necessity 
was not intended. In re Estate of Grainger, 151 Neb. 555, 
38 N. W. 2d 435. 

We conclude therefore that the district court erred in 
decreeing that the phrase “in the event of sickness or 
other casualty occurring to either Eliza Katherine Carr 
or her children” contained in the will in question author- 
ized the successor trustee to encroach upon the principal 
of the trust for the purpose of providing without restric- 
tion or limitation for support of plaintiff or her children. 

The decree of the district court is reversed. 

REVERSED. 
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WILLIAM V. CARR, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
40 N. W. 2d 677 


Filed January 19, 1950. No. 32710. 


1. Pardon, Reprieve, and Amnesty. In a proceeding to vacate a 
parole granted by the district court, the correct practice requires 
a verified information stating specifically the conduct constitut- 
ing a violation of probationary conditions. 

Technical formality and preciseness of charge are not 
a prerequisite to judicial investigation of whether or not 
defendant has observed the conditions of his probation. A 
statement of the facts showing the claimed violation of his 
parole, notice to the defendant of a hearing, and a lawful hearing 
of the charge, are sufficient. 

3. Criminal Law. When an offense is not designated by the statute 
creating it as either a felony or a misdemeanor, the grade of the 
offense is determined by the maximam punishment authorized 
by the statute. 

4. Pardon, Reprieve, and Amnesty. Any probative evidence show- 
ing a violation of probationary conditions by conduct sufficient 
to convince the district court that defendant will not refrain from 
criminal acts in the future without punishment will sustain 
the revocation of a parole. 

5. Criminal Law. Where the punishment of an offense created by 
statute is left to the discretion of the court to be exercised 
within prescribed limits, a sentence imposed within such limits 
will not be disturbed unless there appears to be an abuse of such 
discretion. 


Error to the district court for Douglas County: JAMES 
T. Encuisu, Jupce. Affirmed. 


William E. Lovely, for plaintiff in error. 


James H. Anderson, Attorney General, and Clarence 
A. H. Meyer, for defendant in error. 


Heard before Stmmows, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


BOSLAUGH, J. 

Carl Grube died from injuries inflicted upon him by 

‘an automobile operated by William Carr, plaintiff in 
\ 
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error, referred to herein as defendant, and because there- 
of he was, in the district court for Douglas County, 
accused of the crimes of manslaughter and illegally 
leaving the scene of the accident. When he appeared 
for arraignment, the court, at the request of the repre- 
sentative of the State, dismissed the charge of man- 
slaughter, and the defendant pleaded guilty to the charge 
of improperly leaving the scene of the accident. Further 
proceedings were suspended, the defendant was placed 
on probation for two years under supervision of the 
adult probation officer, as permitted by law (§§ 29-2218 
to 29-2220, R. R. S. 1943) upon the conditions provided 
therein (§ 29-2219, R. R. S. 1943), and his license to 
drive or operate a motor vehicle was suspended for one 
year from the 6th day of May 1949. 

An information filed on the 25th day of June 1949, 
alleged that the defendant violated the terms and con- 
ditions of his probation on the 23d day of June 1949, by 
unlawfully operating a motor vehicle at a high and 
illegal rate of speed while his driver’s license was sus- 
pended; that he pleaded guilty in the municipal court 
of Council Bluffs, Iowa, to a charge of speeding and a 
charge of operating a motor vehicle without a license; 
and was sentenced to 60 days’ imprisonment in the county 
jail on the first charge, and to pay a fine of $50 and 
costs, and in default of payment thereof, 15 days’ im- 
prisonment in the county jail on the second charge. A 
hearing was had and the court found that defendant had 
violated the conditions of his parole, revoked the order 
suspending proceedings and placing him on probation, 
and sentenced the defendant to imprisonment in the Ne- 
braska State Reformatory for not less than one year, or 
more than three years. The motion of the defendant 
for a new trial was denied, and he presents for review 
the legality of the revocation of his parole. 

The sufficiency of the information to charge that de- 
fendant violated conditions of his probation is challenged. 
The information was made by the deputy county attorney 
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on behalf of the State, recites that the defendant was 
charged with a felony, pleaded guilty thereto, was placed 
on probation, and the conditions thereof including the 
suspension of his license to operate a motor vehicle; 
and that the defendant violated the probationary condi- 
tions by his unlawful conduct, had been charged with 
offenses, pleaded guilty thereto, was sentenced therefor, 
satisfied the sentences imposed, and had operated a 
motor vehicle while his license to do so was suspended. 
These things were alleged to have happened within less 
than 60 days after defendant was granted leniency by 
the court, induced by the belief he would refrain from 
any additional unlawful act, and that it was in the in- 
terest of society and favorable to his reformation. The 
information was not the foundation for a trial of the 
defendant for a crime. He was not charged with or 
tried for a new offense, or any offense. When the pro- 
ceedings were suspended after his acknowledged com- 
mission of a felony, he assumed the obligation of strict 
observance of the terms and conditions of his parole, 
of demeaning himself as a good, upright citizen, and 
establishing that he was worthy of judicial clemency. 
Technical formality and preciseness of charge was not 
a prerequisite to judicial investigation of whether or 
not the defendant had performed his obligations. It 
has been considered that a pleading stating that de- 
fendant violated his parole is sufficient if he had notice 
of a hearing, the assistance of counsel, the testimony of 
witnesses, and a lawful hearing. Sellers v. State, 105 
Neb. 748, 181 N. W. 862; Moyer v. State, 144 Neb. 673, 
14 N. W. 2d 220. The defendant had and enjoyed all 
of these essentials. 

The defendant claims invalidity of the statute he was 
originally charged with violating. § 39-762, R. S. Supp., 
1949, § 39-763, R. S. 1943. He says it is “vague, dupli- 
citous and illegal” for the reason that it defines the of- 
fense of leaving the scene of an accident as a felony and 
a misdemeanor. The objection is untenable. When an 
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offense is not designated by the statute creating it as 
either a felony or a misdemeanor, the grade of the of- 
fense is determined by the maximum punishment author- 
ized by the statute. Rains v. State, 142 Neb. 284, 5 N. W. 
2d 887. 

The evidence is that from the time of the parole on 
May 6, 1949, until June 23, 1949, the defendant per- 
formed the conditions thereof; that commencing about 
2 a.m. on the latter date he operated an automobile 
owned by him upon the streets of Omaha from his 
place of business at 2819 Harney Street to the South 
Omaha Missouri River Bridge, across the bridge, and on 
the highways of Iowa to the city of Council Bluffs, upon 
the streets and avenues thereof, until he was taken in 
custody by the police officers of that city. Defendant 
drove his car through zones where the speed was re- 
stricted to 35 miles an hour or less at an admitted speed 
of 60 miles an hour, and the police officers were not 
able to overtake him when they were pursuing him at 
speeds from 73 to 75 miles an hour. He was, during the 
early hours of that day, arrested and detained in Council 
Bluffs because of the speed at which he drove. Later 
the officers learned that his license to operate a motor 
vehicle had been suspended by the court in Omaha, 
and that he was on probation granted by the court after 
his plea of guilty to a felony. He was charged in the 
municipal court with the offense of illegal speeding and 
the offense of operating a motor vehicle without a 
driver’s license, pleaded guilty to each charge, was 
sentenced upon each, and he satisfied the sentences. 
The explanation of the purpose of defendant in driving 
his car in violation of the terms of his parole is not 
convincing. He had the means of immediate communi- 
cation with the officers of the city and county when he 
learned of the larceny of his property. He disregarded 
this fact. If he gave chase to overtake the criminals or 
to secure evidence of or that might result in their identi- 
fication, it overtaxes credulity that when he knew he 
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passed a police car on the highway during his chase 
with the criminals and saw the police car turn and 
travel towards him that he increased his speed in flight 
from the police and attempted to conceal his car and 
himself from them. It would have been natural for the 
defendant to welcome police assistance if he were with 
singleness of motive pursuing criminals in an attempt 
to prevent their escape, but contrary to this, when he 
knew the police were attempting to come to him, he 
increased his speed away from them, turned into and 
followed an infrequently-traveled side street, and there 
attempted to conceal himself until he thought the police 
had given up the chase to overtake him. 

It is inconceivable that the defendant could have be- 
lieved that his attempt to pursue criminals and possibly 
be the cause of bringing them to trial and judgment 
excused him from a violation of the terms of his parole, 
because if he did, he would have told this to the police 
when they asked him to produce and exhibit his driver’s 
license, instead of his futile pretense of an attempt to 
find it among the papers and cards he had with him 
and the statement of the untruth that he had left his 
license in Omaha. However, if the version of the affair 
as told by defendant is accepted with all the implications 
he desires, it is inadequate for it neither justifies nor 
disproves the violation by him of the conditions of his 
probation. He knew these conditions. He knew the 
continuance of his personal liberty depended upon his 
refraining from any illegal act. He knew the operation 
of a motor vehicle by him was an illegal act. He oper- 
ated his automobile in Nebraska in direct violation of 
his obligation not to do so. That he violated the ordi- 
nances and laws of an adjoining city and state is pri- 
marily important as tending to show the disposition of 
defendant not to avoid and refrain from unlawful acts. 

The granting of a parole is the exercise of discretion 
and a matter of grace, and not of right. The statute in 
substance is that in a criminal prosecution when guilt 
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of a defendant has been established and subject to the 
conditions prescribed therein, the court may, in its dis- 
cretion, enter an order without pronouncing sentence, 
suspending further proceedings and placing the accused 
on probation. The court may determine the conditions 
thereof, may exact any reasonable requirement of the 
defendant, and for violation thereof may revoke the 
parole and sentence the defendant as though no leniency 
had been granted. §§ 29-2217 to 29-2219, R. R. S. 1943. 
In Sellers v. State, supra, in reference to the proof re- 
quired to sustain the setting aside of an order granting 
a parole, it is said: “Any probative evidence showing a 
violation of probationary conditions by conduct suffi- 
cient to convince the district court that defendant will 
not refrain from criminal acts in the future without pun- 
ishment will sustain the revocation of a parole. See, also, 
Moyer v. State, supra. The contention of defendant that 
the evidence is insufficient to sustain the action of the 
district court in revoking his parole and imposing sen- 
tence is not sustained by the record. 

The defendant complains that the sentence of not less 
than one year or more than three years is too severe. 
The statute gave the court extensive opportunity for the 
exercise of legal discretion in fixing the punishment. It 
could be imprisonment of not less than 30 days or more 
than five years, or a fine of not less than $100 or more 
than $5,000, or both fine and imprisonment. The circum- 
stances of the case, the degree of blame, or the extent of 
the moral turpitude involved in the act in question, as 
nearly as ascertainable, are the guides of the court in the 
exercise of a legal discretion in determining the sentence 
in any case involving this statute. It was the duty of the 
court in this case to make an investigation of these 
matters, and it is presumed that this obligation was per- 
formed. § 29-2217, R.R.S. 1943. There is no showing in 
this record as to any of the circumstances of the act or 
default of the defendant resulting in the original charge 
against him. The statute was adopted in the exercise of 
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the police power of the state to contribute to the safety 
of its citizens. Its infractions might consist of a mere 
technical violation without criminal intent or purpose, or 
a violation might involve moral turpitude and danger to 
life, hence the Legislature gave the court commensurate 
latitude in the matter of sentence for violation of the 
statute. If the violation is nominal, a penalty may be as 
inconsiderable as $100; if aggravated, it may be as severe 
as five years in the penitentiary, or both fine and impris- 
onment. Bright v. State, 125 Neb. 817, 252 N. W. 386, 
states the applicable rule: ‘Where the punishment of 
an offense created by statute is left to the discretion of 
a court, to be exercised within certain prescribed limits, 
a sentence imposed within such limits will not be dis- 
turbed unless there appears to be an abuse of such dis- 
cretion.” 24C.J.8S., Criminal Law, § 1878, p. 781, § 1983, 
p. 1201. See, also, People v. Riley, 376 Ill. 364, 33 N. E. 
2d 872, 134 A. L. R. 1261; State v. Wilson, 162 S. C. 413, 
161 S. E. 104, 81 A. L. R. 580. There is an absence of 
anything in the record of this case to suggest or support 
a conclusion of abuse of discretion by the court in fixing 
the punishment of defendant. 

The judgment and sentence of the trial court should be, 
and are, affirmed. 

AFFIRMED. 


REGINALD R. KoEHN, APPELLANT, Vv. UNION FIRE INSURANCE 
COMPANY, A CORPORATION, ET AL., APPELLEES. 
40 N. W. 2d 874 


Filed January 27, 1950. No. 32668. 


1. Courts. The general rule is that, while the court will take 
judicial notice of its records, it will not in one case take such 
notice of the records in another case. 

2. Pleading. The objection that there is another action pending 
between the parties for the same cause may be raised by de- 
murrer to a petition only when the pendency of the former action 
is shown on its face. 
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3. In passing on a demurrer to a petition, the general rule 
is that only the allegations of fact well pleaded therein may be 
considered by the court. 

4, The court may not, in passing on a demurrer, assume 


any fact not alleged in the pleading against which the demurrer 
is directed, consider any extrinsic fact, or make any finding 
of fact. 

5. Insurance. A policy of insurance should be considered as any 
other contract to give effect to the intention of the parties at the 
time it was made as expressed therein. The language of it 
should be considered not in accordance with what insurer in- 
tended the words to mean, but what a reasonable person in the 
position of the insured would have understood them to mean. 

When an insurance contract prepared by insurer con- 
tains provisions reasonably subject to different construction, one 
favorable to it and one favorable to insured, the construction 

. favorable to insured will be adopted. 

In giving effect to this rule, it is equally important that 

the contract made by the parties shall be enforced, and that a 

new contract will not be interpolated by construction. 

A policy of insurance will be given effect according to 

the ordinary sense of the terms used, and if they are clear they 

will be applied according to their plain and ordinary meaning. 

Under the automatic insurance provisions, quoted in 

the opinion, of an automobile public liability policy of insurance, 

a two-ton truck, acquired by insured after the effective date of 

the policy, is not within such provisions. 


APPEAL from the district court, for Fillmore County: 
STANLEY Bartos, Jupce. Affirmed. 


. Waring & Waring, and Kirkpatrick & Dougherty, for . 
appellant. 


Davis, Stubbs & Healey, John Mekota, and Thomas 
J. Keenan, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


BosLaucu, J. 

Appellee, Union Fire Insurance Company, for a consid- 
eration, issued and delivered to Reginald R. Koehn, the 
appellant, a contract of liability insurance protecting 
him, within the terms thereof, from loss because of 
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damage done any person or property of others by the 
negligent operation of a motor vehicle by him, and 
obligating the appellee at its expense to defend any suit 
brought against him on any claim of that character. Ap- 
pellant seeks to recover on the contract from appellee 
the amount of a judgment rendered against him in favor 
of Dale Bruntz in a suit for damages alleged to have 
been caused by the negligent operation of a motor vehicle 
by him and the expense of defending the suit, which 
the insurance company refused to do on notice given and 
demand by him. A demurrer of the insurance company 
to the petition of appellant was sustained, he elected 
not to plead further in the case, and it was dismissed. 
Dale Bruntz, appellee, made no appearance. The contest 
in this court is between Reginald R. Koehn and Union 
Fire Insurance Company. 

Appellant by his petition alleged that the insurance 
contract obligated appellee to indemnify him against 
bodily injury or property damage caused to any person 
or property of others by his negligent use of a Chevrolet 
automobile owned by him and described in the contract, 
and if he was sued on a claim that he had negligently 
caused such injury to person or property, the insurance 
company at its expense would defend him in any suit 
on any claim of that character. A copy of the insurance 
contract is made a part of the petition and contains the 
‘ provisions: “IX. AUTOMATIC INSURANCE FOR 
NEWLY ACQUIRED AUTOMOBILES. If the named 
insured who is the owner of the automobile acquires 
ownership of another automobile and so notifies the 
company within thirty days following the date of its 
delivery to him, such insurance as is afforded by this 
policy applies also to such other automobile as of such 
delivery date; (a) if it replaces an automobile described 
in this policy, but only to the extent the insurance is 
applicable to the replaced automobile, or (b) if it is an 
additional automobile and if the company insures all 
automobiles owned by the named insured at such deliv- 
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ery date, but only to the extent the insurance is applica- 
ble to all such previously owned automobiles; provided, 
under coverages D, E, F, G, H, I and J, when a limit of 
liability is expressed in the declarations as actual cash 
value, such limit shall apply to such other automobile, 
and when a limit of liability is so expressed as a stated 
amount, such limit shall be replaced by the actual cash 
value of such other automobile, but any deductible 
amount so expressed shall apply in either case. This 
insuring agreement does not apply: (a) to any loss 
against which the named insured has other valid and 
collectible insurance, or (b) except during the policy 
period, but if such delivery date is prior to the effective 
date of this policy, the insurance applies as of such 
effective date. The named insured shall pay any addi- 
‘tional premium required because of the application of 
the insurance to such other automobile. The insurance 
terminates upon the replaced automobile on such deliv- 
_ ery date.” Appellant further alleged that, after the 
effective date of the insurance contract, he purchased 
an additional automobile, to wit, one 1936 two-ton Dodge 
truck, and all automobiles then owned by him were 
insured by appellee; that on the day of the purchase of 
the truck appellant parked it on U. S. Highway No. 6 so 
that a part of it was on the shoulder and a part on the 
paved portion of the road, and an automobile in which 
Dale Bruntz was riding was driven into the rear of the 
truck and he thereby suffered personal injuries; that he 
brought suit against the appellant for damages on 
account of his injuries and expenses incident thereto on 
the claim that careless operation of the truck by appel- 
lant was the cause of his injuries and damage, and he 
recovered a judgment of $2,500 against him; that he 
gave timely notice to appellee of the filing and pendency 
of the suit of Dale Bruntz and made demand that 
appellee defend it at its expense; that he tendered to 
appellee an additional premium on account of his pur- 
chase of the truck, and gave timely notice of his claim of 
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its automatic insurance under the terms of the insurance 
contract in reference to newly acquired automobiles; 
that appellee returned the amount tendered as additional 
premium, and denied any liability to appellant; and that 
he, at his expense, did all things necessary to defend the 
suit brought against him by Dale Bruntz, and the ex- 
pense thereof was $1,075.20. It is these amounts, with 
interest, costs, and attorneys’ fees which appellant seeks 
to recover in the present action. 

This appeal presents for determination the correctness 
of the ruling of the district court on the demurrer and 
its judgment of dismissal of the case. 

The demurrer is special and general. Its first assign- 
ment is that the court was without jurisdiction of the 
subject matter of the action. This was overruled in the 
district court. There is no complaint made of this ruling, 
and it requires no further consideration. 

The second ground of the demurrer is that another 
action to which the appellant and appellees were parties 
involving the same subject or cause of action was pend- 
ing and undisposed of in the court where this suit was 
commenced. The petition in this case contains no state- 
ment concerning the pendency of any other action. It 
on its face discloses nothing from which it could be 
ascertained or inferred that any other action was pend- 
ing concerning the parties to this case or the subject 
thereof or at all. The rule generally is that a court will 
not in one case take judicial notice of its record in 
another case. Loup County v. Rumbaugh, 151 Neb. 563, 
38 N. W. 2d 745; Johnson v. Marsh, 146 Neb. 257, 19 N. 
W. 2d 366. Appellee is aware of this difficulty and 
weakness and seeks to eliminate it by insisting that the 
district court was justified in taking judicial notice of 
the record in that court of a prior case by the doctrine 
constituting an exception to the general rule and recog- 
nized and applied by this court in former cases to the 
effect that: ‘‘“* * * where cases are interwoven and 
interdependent and the controversy involved has already 
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been considered and determined by the’ court in former 
proceedings involving one of the .parties now before it, 
the court has the right to examine its own records and 
take judicial notice of its own proceedings and judgments 
in the former action.” Witzenburg v. State, 140 Neb. 
171, 299 N. W. 533. See, also, Johnson v. Marsh, supra; 
Loup County v. Rumbaugh, supra. The argument of 
appellee in this regard is neither convincing nor valid. 
The exception to the general rule recognized in those 
cases has no application to the rule which is controlling 
in this case. This is made clear by the reference to Wit- 
zenburg v. State, supra, in In re Estate of McCleneghan, 
145 Neb. 707, 17 N. W. 2d 923, as follows: “The rule in ° 
those cases indicates that this court will take judicial 
notice of final orders of this court made in the same 
case on a former appeal or in other cases which are so 
interdependent as to warrant the application of the rule. 
These are exceptions to the general rule warranted from 
the necessity of giving effect to former holdings which 
finally decide questions of fact and law. The rule estab- 
lished by the Witzenburg case does not and was never 
intended to apply to the situation now before us.” The 
language “situation now before us” used by the court 
in that case referred to the action of the district court in 
looking beyond the pleading in determining whether or 
not an amended petition stated a cause of action. A 
defendant may interpose the objection of another action | 
pending by a demurrer to a petition only when it appears 
on its face that there is another action pending between 
the same parties for the same cause. § 25-806, R. R. S. 
1943. The district court could not know, and this court 
may not consider whether or not another action for the 
same cause between these parties was pending when 
this case was commenced. The petition in this case 
furnishes no information on that subject, and all other 
means of information is excluded in testing the suffi- 
ciency of the petition by demurrer. In passing on a 
demurrer to a petition, only the allegations of fact well 
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pleaded therein may be considered by the court. It must 
assume that the facts are as alleged, cannot consider the 
existence of any fact not stated therein, and cannot 
consider extrinsic facts in determining whether or not a 
petition states a cause of action. The court may not 
look beyond the pleading against which the demurrer is 
directed. Horrigan v. Quinlan, 149 Neb. 538, 31 N. W. 
2d 430; In re Estate of McCleneghan, supra; Robert v. 
Hefner, 81 Neb. 460, 116 N. W. 36; 41 Am. Jur., Pleading, 
§ 208, p. 439, § 246, p. 465; Tomes v. Thompson, 112 Conn. 
190, 151 A. 531, 72 A. L. R. 297; Rembert v. Ellis, 193 Ga. 
60, 17 S. E. 2d 165, 187 A. L. R. 479. This is an inde- 
pendent suit. The record of any other pending action 
was not before the district court in passing on the demur- 
rer. It could not be until some issue of fact or law was 
properly raised requiring or permitting an investigation 
thereof. The district court erred in sustaining the second 
ground of the demurrer. 

The third reason stated for the demurrer, that the 
petition fails to state facts sufficient to constitute a cause 
of action, was sustained by the district court. The cor- 
rectness of this ruling is challenged. A determination 
of this depends upon the meaning of the provisions of 
the insurance contract. An insurance policy should be 
construed as any other contract to give effect to the 
intent of the parties at the time it was made. The lan- 
guage should be considered not in accordance with what 
the insurer intended the words to mean, but what a rea- 
sonable person in the position of insured would have 
understood them to mean. If the contract was prepared 
by the insurer and contains provisions reasonably sub- 
ject to different interpretations, one favorable to the 
insurer and one advantageous to the insured, the one 
favorable to the latter will be adopted. There is, how- 
ever, a difference between a favorable construction and 
a favorable finding for the insured. The former does 
not mean imposing upon the insurer a gratuitous obli- 
gation not justified by the usual meaning of the words 


Vou, 152] JANUARY TERM, 1950 261 


Koehn v. Union Fire Ins. Co. 


employed. In giving effect to this principle of law, it is 
imperative that the contract made by the parties shall 
be respected and that a new contract is not interpolated 
by construction. Construction ought not to be employed 
to make a plain agreement ambiguous for the purpose of 
interpreting it in favor of the insured. The policy should 
be given meaning and effect according to the sense 
of the terms which the parties have used, and if they 
are clear they should be taken in their plain and 
ordinary sense. 44 C. J. S., Insurance, § 289, p. 1136, § 
297, p. 1166; 29 Am. Jur., Insurance, § 156, p. 171, § 157, 
p. 172, § 166, p. 180; Peony Park v. Security Ins. Co., 137 
Neb. 504, 289 N. W. 848; Smith Motors v. New Amster- 
dam Casualty Co., 143 Neb. 815, 11 N. W. 2d 73; Pennsyl- 
vania Casualty Co. v. Suburban Service Bus Co., 
Mo. App. ——, 211 S. W. 2d 524; Aetna Casualty & Sure- 
ty Co. v. Chapman, 240 Ala. 599, 200 So. 425. This is 
precisely and tersely summarized and expressed in Mof- 
fitt v. State Automobile Ins. Assn., 140 Neb. 578, 300 
N. W. 837, as follows: “* * * the court must not indulge 
in scholastic subtleties to make words with certainty 
of meaning ambiguous in order to apply the rule.” The 
responsibility and work of the court is decreased and 
the case is simplified by the failure of either of the 
parties to insist that the insurance contract is ambigu- 
ous. One of them substantially concedes that there is 
no ambiguity in the policy, and the other asserts that 
the contract is plain and unambiguous. 

The pertinent provisions of the contract of insurance 
are found in the parts thereof designated “SCHEDULE 
OF COVERAGE AND DECLARATIONS” and “INSUR- 
ING AGREEMENTS.” The declarations include the 
name of the insured, Reginald R. Koehn, an individual 
whose address is Exeter, Nebraska, and whose occupa- 
tion is farming. The coverage and description of the 
automobile are in usual form, and the specific car is de- 
scribed as: 1941 Chevrolet, Model MD, 6 cylinders, 5 
passenger coupé. “Item 5. The purposes for which 


262 NEBRASKA REPORTS [Vou. 152 


Koehn v. Union Fire Ins. Co. 


the automobile is to be used are BUSINESS AND 
PLEASURE (a) The term ‘pleasure and business’ is 
defined as personal, pleasure, family and business use. 
(b) The term ‘Commercial’ is defined as use principally 
in the business occupation of the named insured * * * 
including occasional use for personal, pleasure, family 
and other business purposes.” The insuring agreements 
include: “IX. AUTOMATIC INSURANCE FOR NEW- 
LY ACQUIRED AUTOMOBILES. If the named insured 
who is the owner of the automobile acquires ownership 
of another automobile and so notifies the company with- 
in thirty days following the date of its delivery to him, 
such insurance as is afforded by this policy applies also 
to such other automobile as of such delivery date; (a) if 
it replaces an automobile described in this policy, but 
only to the extent the insurance is applicable to the re- 
placed automobile, or (b) if it is an additional automo- 
bile and if the company insures all automobiles owned 
by the named insured at such delivery date, but only to 
the extent the insurance is applicable to all such pre- 
viously owned automobiles; * * * The.named insured 
shall pay any additional premium required because of 
the application of the insurance to such other automobile. 
** * X. POLICY PERIOD, TERRITORY, PURPOSES 
OF USE. This policy applies only to accidents which 
occur * * * during the policy period, while the automobile 
is within the United States of America, * * * and is 
owned, maintained and used for the purposes stated as 
applicable thereto in the declarations.” 

Appellant says that he owned one passenger auto- 
mobile and secured a contract of insurance from ap- 
pellee to pay compensation for injuries to any person 
and damage to property of others resulting from the 
negligent operation by him of his automobile; that the 
contract provides for automatic insurance for a newly 
acquired automobile by the insured; that he bought, 
while the contract was in effect, a two-ton truck, gave 
notice thereof as required, and offered to pay an ad- 
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ditional premium; that it is an additional automobile; 
and that because thereof the insurance afforded by the 
policy became and was automatically applicable also 
to the other automobile—the newly acquired truck—as 
of the time of its delivery to appellant. He oversimpli- 
fies the problem. It cannot be solved so simply and 
summarily. The recited facts may be conceded and 
accepted, but not the conclusion. There are other pro- 
visions of the policy not noticed or discussed or reason 
assigned for disregarding them, except a plea for a 
liberal interpretation in favor of the insured. 

The liability of appellee is measured by the policy. 
It covers the liability that was within the intention of 
the parties as expressed therein. The policy was writ-. 
ten for a specific designated automobile, a five pas- 
senger coupé, and did not cover or apply to a two-ton 
truck, unless by operation of the part of the policy 
herein quoted from the insuring agreements, frequently 
referred to as the automatic insurance clause. It is 
stated therein that such automobile coverage is limited 
to “such insurance as is afforded by this policy” and 
applies only “to the extent the insurance is applicable 
to all such previously owned automobiles.” The cover- 
- age provided by the contract of insurance for the Chev- 
rolet automobile described therein must be determined 
from the entire contract. The intention of the parties 
is clearly expressed as to this. The declarations of the 
insured as stated are representations to the insurer as 
to the character or type of risk undertaken and informa- 
tion for determining a rate for the insurance. The de- 
clared purpose of the use of the automobile insured was 
business and pleasure. The policy offered a choice be- 
tween “business and pleasure” and “commercial,” and 
these were immediately and plainly defined, the former 
as personal, pleasure, family and business use, and 
commercial as used principally in the business occupation 
of the insured, including occasional use for personal, 
pleasure, family, and other business purposes. The in- 
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tention to limit the risk in harmony with the use set 
forth in the declarations is again clearly expressed in 
the provision of the insuring agreements that the “policy 
applies only * * * while the automobile * * * is owned, 
maintained and used for the purposes stated as appli- 
cable thereto in the declarations.” (Emphasis supplied.) 

The classification “business and pleasure” in view 
of the provisions of the policy designates use of a pas- 
senger automobile by the insured and his family for 
pleasure and business as such a vehicle is generally 
used. The “commercial” classification designates use 
principally in the business occupation of the insured and 
an occasional use by insured and his family for pleas- 
ure and business as a vehicle such as a truck or bus is 
generally used. The terms of this contract will not per- 
mit a conclusion that a reasonable person would under- 
stand that the automatic insurance clause removes the 
restriction as to use and brings commercial vehicles 
automatically under the protection of a private auto- 
mobile liability policy. If such a classification were 
permissible, if this clause lets in any newly acquired 
motor vehicle, an insurance company could find itself 
on a risk of a newly acquired fleet of semitrailer mov- 
ing vans or a fleet of transcontinental passenger busses 
as a result of the issuance of a policy on one private 
passenger automobile. The additional automobile is in 
this case a two-ton Dodge truck. No reasonable person 
could understand that it was intended to be classified 
with the same purposes of use as a Chevrolet passenger 
coupé. It is common knowledge and experience that 
the use of such a motor vehicle is principally in a busi- 
ness occupation. The policy involved provides cover- 
age whenever the insured acquires ownership of an 
additional automobile and the company insures all his 
automobiles, and if the additional automobile may be 
classified for the purposes of use stated in the policy. 
The situation involved in this case does not meet the 
second requirement. The position taken in this case 
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by appellant wholly disregards the following limiting 
words of the contract: “* * * such insurance as is 
afforded by this policy” and “to the extent the insur- 
ance is applicable to all such previously owned automo- 
biles” and “policy applies only * * * while the automo- 
bile * * * is owned, maintained and used for the pur- 
poses stated as applicable thereto in the declarations.” 
To justify a finding for appellant the clause of the policy 
relative to automatic insurance must be rewritten and 
the words of it now must be ignored. If the clause is 
understood to apply to a newly acquired automobile 
only when it is one intended for use for the purposes 
within the classification applicable to the original auto- 
mobile covered by the insurance in question, a reason- 
able meaning is given to the words of the contract. 

It was proper for the insurer to limit the coverage on 
any newly acquired vehicle to the use stated in the 
declarations in the policy in order that the risk assumed 
on the new vehicle would be the same as that on the 
automobile specifically described in the policy. Mary- 
land Casualty Co. v. Toney, 178 Va. 196, 16S. E. 2d 340. 

This form of policy is relatively new and there are 
few authorities construing the automatic insurance pro- 
vision of the policy in this case and others of like import. 
Home Mutual Ins. Co. v. Rose, 150 F. 2d 201; Mitcham 
v. Travelers Indemnity Co., 127 F. 2d 27; Aetna Casualty 
& Surety Co. v. Chapman, supra. No case has been 
found in which the exact contention made by appellant 
was raised or degided. 

The appellant purchased insurance protecting him 
from liability in the use of his private passenger auto- 
mobile in pleasure and business. He did not choose an 
available commercial coverage. His liability for dam- 
ages arose out of the operation of a commercial type 
automobile, a truck. His present liability as described 
in the petition is without the terms of his insurance con- 
tract. The court properly sustained the demurrer to 
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petition on the ground that it does not allege facts 


sufficient to constitute a cause of action. 
The judgment of the district court should be, and is, 
affirmed. 


AFFIRMED. 


FARMERS UNION COOPERATIVE ELEVATOR FEDERATION, 


APPELLANT, V. K. W. CARTER, APPELLEE. 
40 N. W. 2d 870 


Filed January 27, 1950. No. 32687. 


Pleading. A petition challenged by demurrer charges what by 
reasonable and fair intendment may be implied from the facts 


. stated. 


A general demurrer admits the truth of all facts well 
pleaded as well as the intendments and inferences that may 
reasonably be drawn from the pleaded facts. 

Contracts. The general rule is that, in the absence of anything 
to indicate a-contrary intention, instruments executed at the 
same time by the same parties for the same purposes and in 
course of the same transaction are, in the eye of the law, one 
instrument and will be read and construed together as if they 
were as much one in form as they are in substance. 

Whether a contract is entire or severable is a question 
of intention. In an unambiguous contract it is to be determined 
from the language, the subject matter, and the construction 
placed upon it by the parties in the light of the surrounding 
circumstances. 

Frauds, Statute of: Contracts. The application of the statute 
of frauds in case of the purchase of a number of articles at the 
same transaction may depend upon whether there is one contract 
or more. 


Whether the negotiations for separate articles 
result in one entire contract for the whole, or whether the con- 
tract for each remains separate and distinct may depend on many 
circumstances. | 


It does not necessarily follow that the trans- 
action is not a single transaction constituting but one contract 
because a separate price was agreed upon for each article of 
merchandise or because some of the articles purchased were to 
be delivered at one time and some at another. 
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8. .. In the end the controlling question is that of 


the intent of the parties. ; 


APPEAL from the district court for Boone County: 
Rosert D. Fiory, Jupce. Reversed. 


William Keeshan, and Wear & Boland, for appellant. 
Earl Hasselbalch, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGH, JJ. - 


Simmons, C. J. 

Plaintiff sued for damages for failure of defendant to 
deliver corn pursuant to an oral contract. Defendant 
filed a general demurrer which the trial court sustained 
on the ground that the action was barred by the statute 
of frauds. § 69-404, R. S. 1943. Plaintiff appeals. We 
reverse the judgment of the trial court. 

Plaintiff pleaded that on September 22, 1947, the de- 
fendant orally opened a trading account with the plain- 
tiff for the sale to it of grain commodities for future de- 
livery, and that pursuant to said course of dealing the 
defendant entered into a series of oral transactions with 
the plaintiff. 

As its first cause of action, plaintiff pleaded that on 
September 22, 1947, defendant orally sold to plaintiff 
10,000 bushels of corn at $2.0714 a bushel, to be delivered 
in Omaha in December 1947, “and” a carload of corn 
at an agreed price of $2.22 a bushel, to be delivered 
in Omaha not later than October 2, 1947; that plaintiff 
made written memoranda of said transaction, bound 
itself, signed the memoranda, and sent them to defend- 
ant; and that copies of the memoranda are in the posses- 
sion of defendant. 

Plaintiff attached copies of the memoranda to its peti- 
tion as exhibits. Exhibit A is dated September 22, 1947, 
is directed to defendant and recites that it confirms the 
purchase of 10,000 bushels of corn, and also recites the 
price. It contains the words “SHIPMENT Fen Days 
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December” and “If any feature of this contract is not 
understood and agreed to, wire us immediately, other- 
wise it will be considered accepted.” Exhibit B is 
similar and confirms purchase of one car of corn—“SHIP- 
MENT Ten Days”—and has the same concluding sen- 
tence as exhibit A. 

Plaintiff further alleged that on September 24, 1947, 
defendant acknowledged the transaction and orally re- 
quested correction of the written acknowledgment con- 
cerning the 10,000 bushels of corn from “10 days” to 
“December,” to conform to the agreement of the parties, 
and that plaintiff agreed to change its copy of the memo- 
randum and defendant would change his. 

Plaintiff also alleged that prior to October 2, 1947, 
defendant “partially performed his part of said contract,” 
delivered the carload of corn and plaintiff paid therefor; 
that following December 22, 1947, plaintiff orally de- 
manded the delivery of “the balance of said corn”; that 
the time of delivery was extended; and that the de- 
fendant failed and refused to deliver “said corn” or any 
' part thereof, except the carload. Plaintiff pleaded the 
increased value of the corn, alleged its resulting dam- 
ages, and prayed for recovery. 

As a second cause of action, plaintiff pleaded an oral 
agreement to sell corn entered into on September 23, 
1947. The sustaining of the demurrer to the second 
cause is not questioned here. 

The demurrer is that the petition does not state facts 
sufficient to constitute a cause of action. 

The trial court, in accord with its findings as set 
forth in a memorandum opinion, sustained the demurrer. 

The plaintiff elected to stand on its petition. The trial 
court thereupon dismissed the case. 

Section 69-404, R. S. 1943, here involved, provides: 
“(1) A contract to sell or a sale of any goods or choses 
in action of the value of five hundred dollars or upwards 
shall not be enforceable by action unless the buyer 
shall accept part of the goods or choses in action so con- 
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tracted to be sold or sold, and actually receive the same, 
or give something in earnest to bind the contract or 
in part payment, or unless some note or memorandum in 
writing of the contract or sale be signed by the party to 
be charged or his agent in that behalf. 

“(2) The provisions of this section apply to every 
such contract or sale, notwithstanding that the goods 
may be intended to be delivered at some future time or 
may not at the time of such contract or sale be actually 
made, procured or provided, or fit or ready for delivery, 
or some act may be requisite for the making or com- 
pleting thereof, or rendering the same fit for delivery; 
but if the goods are to be manufactured by the seller 
especially for the buyer, and are not suitable for sale to 
others in the ordinary course of the seller’s business, 
the provisions of this section shall not apply. , 

“(3) There is an acceptance of goods within the mean- 
ing of this section when the buyer, either before or 
after delivery of the goods, expresses by words or con- 
duct his assent to becoming the owner of those specific 
goods.” 

It is plaintiff’s contention here that it pleaded one 
contract and partial performance by the defendant by 
delivery of part of the corn, and acceptance and pay- 
ment sufficient to take the contract out of the operation 
of the statute. 

It is the defendant’s contention that the plaintiff 
pleaded two contracts and that the cause is for failure 
to deliver the 10,000 bushels under a separate contract 
from that which was performed by the delivery of the 
carload. It further is the defendant’s contention that 
even though there be one contract, it is a severable one; 
that there has been no part performance by delivery 
of any portion of the 10,000 bushels; and that according- 
ly the contract as to that divisible part is within the bar 
of the statute. 

The trial court in its memorandum opinion accepted 
these contentions. 
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Defendant contends that in an action upon a contract 
within the statute of frauds the petition must state facts 
taking the contract out of the statute or the pleading will 
be demurrable. He cites Powder River Live Stock Co. 
v. Lamb, 38 Neb. 339, 56 N. W. 1019. (See, however, 
Gill v. Eagleton, 108 Neb. 179, 187 N. W. 871, wherein 
the rule as above stated is criticised as too broad, in that 
it does not limit its application to petitions affirmatively 
showing that the contract is oral.) Plaintiff does not 
challenge that rule but contends that its petition does 
state facts which avoid the application of the statute. 

The rules are: “A petition challenged by demurrer 
charges what by reasonable and fair intendment may 
be implied from the facts stated.” Horrigan v. Quinlan, 
149 Neb. 538, 31 N. W. 2d 430. 

“A general demurrer admits the truth of all facts well 
pleaded as well as the intendments and inferences that 
may reasonably be drawn from the pleaded facts.” 
O’Shea v. Smith, 142 Neb. 231, 5 N. W. 2d 348. 

Under the above rules it is clear that plaintiff pleaded 
one contract, part performance of one contract, and a 
breach thereof because of failure to fully perform. 

But defendant argues that because plaintiff issued 
two memoranda, each complete in itself and each called 
a contract by its terms, plaintiff had in effect pleaded 
two contracts, and contends that delivery under one 
contract does not take the case out of the statute as to 
the other. We find no merit in this contention. 

As to that contention, the rule is: “The general rule 
is that, in the absence of anything to indicate a contrary 
intention, instruments executed at the same time, by 
the same parties, for the same purpose, and in course 
of the same transaction, are, in the eye of the law, one 
instrument, and will be read and construed together as 
if they were as much one in form as they are in sub- 
stance.” Thompson v. Jost, 108 Neb. 778, 189 N. W. 169. 
See, also, Nebraska Wheat Growers Assn. v. Smith, 115 
Neb. 177, 212 N. W. 39; Brock v. Lueth, 141 Neb. 545, 
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4 N. W. 2d 285; Blum v. Poppenhagen, 142 Neb. 5, 5 N. 
W. 2d 99. 

We think it a fair intendment of the plaintiff’s petition 
that it did not plead the memoranda and the amendment 
of the one as separate contracts, but rather as evidence 
going to show that there was an oral contract in fact, 
and in support of its allegations as to the terms of that 
contract. It follows that the trial court erred in sustain- 
ing the demurrer on the ground that the petition al- 
leged two distinct contracts. 

This brings us to the contention that the contract is 
a severable one and that the part performed can be 
separated from the part not performed and hence the 
statute is a bar to recovery on the sale provisions not 
performed. 

Here the trial court and the defendant rely upon the 
rule stated in 27 C. J., Frauds, Statute of, section 404, 
page 318. (See, also, 37 C. J. S., Frauds, ‘Statute of, § 
230, p. 729.) This rule provides that if a parol contract 
is entire and indivisible and a part of it is within the 
statute of frauds, the whole contract is unenforceable, 
but if the contract is divisible, that part of it which is 
not within the statute may be enforced. The rule has 
no application here. Obviously this contract, whether 
divisible or indivisible, was unenforceable when made. 
There was no part of it when made that was not within 
the statute. . 

We have held that “Whether a contract is cage or 
severable is a question of intention as apparent in the 
instrument. In an unambiguous contract it is to be 
determined from the language, the subject-matter and 
the construction placed upon it by the parties in the 
light of the surrounding circumstances.” Reichert v. 
Mulder, 121 Neb. 11, 235 N. W. 680. 

We find nothing in the plaintiff’s petition to indicate 
an intention that the contract is a severable one. The 
petition negatives any such conclusion. 

The application of the statute of frauds in case of the 
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purchase of a number of articles at the same transaction 
may depend upon whether there is one contract or more. 
Whether the negotiations for separate articles result in 
one entire contract for the whole, or whether the con- 
tract for each remains separate and distinct may depend 
on many circumstances. It does not necessarily follow 
that the transaction is not a single transaction constitut- 
ing but one contract because a separate price was agreed 
upon for each article of merchandise or because some 
of the articles purchased were to be delivered at one 
time and some at another. In the end the controlling 
question is that of the intent of the parties. When made 
an issue, that question then may become one of fact. 
Weeks v. Crie, 94 Me. 458, 48 A. 107, 80 Am. S. R. 410; 
Ter Keurst v. First State Bank, 271 Mich. 259, 260 N. 
W. 158; New Richmond Roller Mills Co. v. Arnquist, 
170 Wis. 130, 174 N. W. 557; Blumenthal v. Friedman, 
187 Ind. 591, 119 N. E. 713; Brown v. Snider, 126 Mich. 
198, 85 N. W. 570. 

If this contract is in fact one contract then the part 
performance admitted by the demurrer takes it without 
the statute. Farmer v. Gray, Burt & Kingman, 16 Neb. 
401, 20 N. W. 276; Kenesaw Mill & Elevator Co. v. 
Aufdenkamp, 106 Neb. 246, 183 N. W. 294. If in fact 
there were two contracts, then the part performance 
pleaded becomes full performance as to the one and no 
performance as to the other. It then becomes a ques- 
tion of fact. The only construction that can be placed 
on the petition is that there was one contract. It follows 
then that the trial court erred in sustaining the demurrer. 

The judgment of the trial court is reversed. 

REVERSED. 
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FRED SCHWANK, APPELLEE, V. COUNTY OF PLATTE, 


APPELLANT. 
40 N. W. 2d 863 


Filed January 27, 1950. No. 32703. 


1. Pleading. When the claimed defect appears upon the face of a 
petition, a demurrer thereto is not, by the provisions of our code 
of practice, a proper part of the answer filed in a case, and 
should be disregarded. 

A single paragraph of a statement of a cause of action 
is not subject to demurrer upon the ground that it does not state 
a cause of action if the pleading as a whole states a cause of 
action. 

3. Appeal and Error. Alleged errors of the trial court in an action 
at law which are not referred to in the motion for a new trial will 
not be considered in this court. 

4. Pleading. Sections 25-852 and 25-853, R. R. S. 1948, permit the 
amendment of pleadings either before or after judgment, by con- 
forming them to the facts proved, when the amendment does not 
change substantially the claim or defense, and they direct the 
court at every stage of an action to disregard any error or 
defect in the pleadings or proceedings which does not affect the 
substantial rights of the adverse party, and provide that no 
judgment shall be reversed or affected by reason of such error 
or defect. 


So long as the court can see that the identity of the 
cause of action is preserved, the particular allegations of the 
petition may be changed, and others added, in order to cure 
imperfections and mistakes in the manner of stating the plain- 
tiff’s case. 

6. Trial: Juries. Charges of misconduct by jurors must be sub- 
stantiated by competent evidence on motion for new trial, and 
the misconduct complained of must relate to a matter in dispute 
relevant to the issues in the case, and must have influenced the 
jurors in arriving at a verdict. 


ie A statement by a juror of his personal knowl- 
edge of a fact not in dispute and not material to the issues is 
not ordinarily misconduct requiring a new trial. 

8. Proof of mere indiscretion in the conduct of a 


juror is not sufficient to avoid a verdict unless the proof estab- 
lishes that his conduct was of such character that prejudice may 
be presumed, 

9. New Trial: Appeal and Error. Where a motion for new trial 
presents a question or questions of fact which are in dispute, the 


10. 


11. 


12. 


13. 


14. 


15. 
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trial court becomes the judge of such questions of fact, and his 
decision thereon will not be disturbed on appeal unless clearly 
wrong. ; 

Counties: Bridges. Section 39-809, R. S. 1943, makes counties 
responsible for any special damage occasioned by the accumula- 
tion of water due to the construction or repair of any bridge, 
culvert, or highway, which the county is liable to construct or 
keep in repair, through the fault, neglect, or oversight of the 
board of county commissioners. 

Waters. Water flowing in a well-defined watercourse cannot 
be lawfully diverted and cast upon the lands of another to his 
damage, where it was not wont to run in the course of natural 
drainage. : 
The flood channel must be considered as a part of the 
channel of the stream and no structures or other obstructions can 
be placed in its bed which will have a tendency to dam the water 
back upon the property of upper riparian or adjacent owners. 
The owners or proprietors of lands bordering upon 
either the normal or flood channels of a natural watercourse 
are entitled to have its water, whether within its banks or in 
its flood channel, run as it is wont to run according to natural 
drainage, and no one has the lawful right by diversions or 
obstructions to interfere with its accustomed flow to the damage 
of another. 

It is the duty of those who build structures across. 
natural drainways to provide for the natural passage through. 
such obstructions of all waters which may be reasonably antici- 
pated to drain there, and this is a continuing duty. 

In an action for damages under section 39-809, R. S.. 
1948, if the evidence shows that all the damages claimed were: 
caused by accumulation of wrongfully diverted or obstructed 
floodwaters, without any commingling of damages by waters 
from other sources, then it is sufficient to sustain a verdict, and 
if no error appears in the proceedings, a judgment thereon will. 
be affirmed upon appeal. 


AppPEAL from the district court for Platte County: 


Rosert D. Fiory, Jupce. Affirmed. 


Arthur W. Kummer and Byron W. Reed, for appellant.. 
Wagner & Wagner, for appellee. 


Heard before Simmons, C. J., CARTER, MEsSMoRE,, 


YEAGER, CHAPPELL, WENKE, and BosLauGuy, JJ. 
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CHAPPELL, J. 

Plaintiff, a tenant in possession of described farm 
lands, brought this action to recover damages to his 
property and crops resulting from floodwaters allegedly 
cast thereon by defendant’s faulty and negligent con- 
struction of a graded county highway, which diverted 
and obstructed the natural flow of intercepting water- 
courses. 

Defendant for answer demurred to paragraph 5 of 
plaintiff’s petition, denied generally, and alleged in 
effect that plaintiff's damages, if any, were caused by- 
rainfall so unusual, unprecedented, and extraordinary as 
to constitute an act of God. 

Upon trial to a jury, plaintiff was awarded a verdict 
and judgment thereon for $490.50. Defendant’s motion 
for new trial was overruled, and it appealed, assigning 
substantially that the trial court erred: (1) In overrul- 
ing defendant’s demurrer to paragraph 5 of plaintiff’s 
petition; (2) in giving instruction No. 8, which defined 
and prescribed the application of an act of God; (3) in 
permitting plaintiff to amend his petition just prior to 
the conclusion of his testimony; (4) in refusing to grant 
a new trial for misconduct of jurors; and (5) that the 
verdict and judgment are not sustained by the evidence. 
We conclude that the assignments should not be 
sustained. 

With regard to the first assignment, it has long been 
the rule that when the claimed defect appears upon the 
face of the petition, ‘““A demurrer to the petition is not, 
by the provisions of our code of practice, a-proper part 
of the answer filed in a case, and should be disregarded.” 
Fidelity & Deposit Co. v. Parkinson, 68 Neb. 319, 94 N. 
W. 120; Damicus v. Kelly, 120 Neb. 588, 234 N. W. 416; 
City of Schuyler v. Verba, 120 Neb. 729, 235 N. W. 341; 
Peterson v. Wahlquist, 125 Neb. 247, 249 N. W. 678, 89 
A. L. R. 747; Hadley v. Corey, 137 Neb. 204, 288 N. W. 
826. 

Further, as applicable here, this court only recently 
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held that: “A single paragraph of a statement of a cause 
of action is not subject to demurrer on the ground that 
it does not state a cause of action if the pleading as a 
whole states a cause of action.” Joiner v. Pound, 149 
Neb. 321, 31 N. W. 2d 100. 

The foregoing rules are controlling in the case at bar, 
and, contrary to defendant’s contention, dispose of the 
assignment. 

An examination of the record discloses that instruction 
No. 8, given by the trial court, about which defendant 
complains, was not assigned as error in its motion for 
new trial. Therefore, the asignment is controlled by the 
rule that: “Alleged errors of the trial court in an action 
at law, not referred to in the motion for a new trial, will 
not be considered in this court.” Pennington County 
Bank v. Bauman, 81 Neb. 782, 116 N. W. 669; Joiner v. 
Pound, supra; Weber v. Kirkendall, 44 Neb. 766, 63 N. 
W. 35. It is sufficient for us to say that we have exam- 
ined instruction No. 8 and conclude that it. was not a 
plain error unassigned but in fact substantially con- 
formed with every element required by Clark v. Cedar 
County, 118 Neb. 465, 225 N. W. 235, and Webb v. Platte 
Valley Public Power & Irrigation District, 146 Neb. 61, 
18 N. W. 2d 563. 

After almost all of plaintiff’s evidence had been re- 
ceived without any related objections thereto, the trial 
court permitted plaintiff, over defendant’s objection, to 
amend paragraph 6.of his petition in conformity with the 
evidence, by alleging substantially that there was washed 
away specified mature grain standing in shocks, rather 
than drowned out specified mature standing grain, as 
previously alleged. In that connection, the record does 
not disclose that defendant’s rights were prejudiced -in 
any manner by the amendment, which we conclude did 
not change the cause of action. 

Among other things, sections 25-852 and 25-853, R. R. 
S. 1943, permit the amendment of pleadings either before 
or after judgment, by conforming them to the facts 
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proved when the amendment does not change substan- 
tially the claim or defense. They direct the court at 
every stage of an action to disregard any error or defect 
in the pleadings or proceedings which does not affect the 
substantial rights of the adverse party, and provide that 
no judgment shall be reversed or affected by reason of 
such error or defect. Gergen v. The Western Union Life 
Ins. Co., 149 Neb. 203, 30 N. W. 2d 558. 

In Zelen v. Domestic Industries, 131 Neb. 123, 267 N. 
W. 352, this court held: “‘“‘By the phrase “cause of 
action,” * * * is meant, not the formal statement of facts 
set forth in the petition, but the subject-matter upon 
which the plaintiff grounds his right of recovery.’” In 
Myers v. Moore, 78 Neb. 448, 110 N. W. 989, relied on 
therein, it was said: ‘‘“So long as the court can see that 
the identity of the cause of action is preserved, the parti- 
cular allegations of the petition may be changed, and 
others added, in order to cure imperfections and mistakes 
in the manner of stating the plaintiff’s case.’” See, 
also, Lincoln Joint Stock Land Bank v. Barnes, 143 Neb. 
58, 8 N. W. 2d 545; Robinson Outdoor Advertising Co. v. 
Wendelin Baking Co., 145 Neb. 112, 15 N. W. 2d 388; 
Louis Hoffman Co. v. Western Smelting & Refining Co., 
150 Neb. 524, 34 N. W. 2d 889. We conclude that the 
trial court did not err in permitting the amendment. 

At the conclusion of all the evidence the jury, as 
requested by the parties, viewed the premises. While 
there, and in a recess during the trial, as reflected by the 
affidavits of four jurors filed by defendant in support 
of motion for new trial, two other jurors allegedly made 
comments based upon their own personal knowledge. 
One such affidavit was equivocal as to who made the 
alleged statement. No affiant in such affidavits stated 
that he had been in any manner influenced by the pur- 
ported statements, and one such statement related to a 
matter not in dispute or material to the issues. 

In that connection, plaintiff offered four counter affi- 
davits, two of which were given by the two jurors who 
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purportedly made the statements, and the others by two 
of the same jurors who had given affidavits to defendant. 
The latter two stated that in arriving at decision, they 
were not influenced in any manner by any remarks or 
actions of any other juror, and one of them materially 
qualified his former affidavit. One of the first jurors 
aforesaid denied categorically that he ever made any 
statement of any kind as equivocally charged by defend- 
ant, and stated that his decision was reached entirely 
upon the evidence and instructions. The other juror 
denied that she ever made any statement regarding any 
disputed fact or had in any manner by her conduct 
attempted to influence the other jurors. However, she 
admitted that she did say that she had taught school six 
miles south of the premises and‘that then the old road 
used to run here, indicating by a wave of her hand. 
That matter was not in dispute or material to the issues. 

Such situations are controlled by. well-established 
rules of law. Charges of misconduct by jurors must be 
substantiated by evidence on motion for new trial. Aten 
v. Quantock, 112 Neb. 288, 199 N. W. 551. The miscon- 
duct complained of must relate to a matter in dispute 
relevant to the issues in the case, and must have in- 
fluenced the jurors in arriving at a verdict. Carpenter v. 
Sun Indemnity Co., 138 Neb. 552, 293 N. W. 400. Also, a 
statement by a juror of his personal knowledge of a fact 
not in dispute and not material to the issues is not ordi- 
narily misconduct requiring a new trial. Douglas v. 
Smith, 75 Neb. 169, 106 N. W. 173. Proof of mere indis- 
cretion in the conduct of a juror is not sufficient to avoid 
a verdict unless the proof establishes that his conduct was 
of such character that prejudice may be presumed. Wes- 
sel v. Bishop, 76 Neb. 74, 107 N. W. 220. When a new 
trial is sought upon the ground of misconduct of a juror, 
the finding of the trial court will not be set aside unless 
the evidence of misconduct is clear and convincing. 
Wessel v. Bishop, supra; Omaha Fair & Exposition Assn. 
v. Missouri P. Ry. Co., 42 Neb. 105, 60 N. W. 330. 
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This court has only recently reaffirmed the rule that 
where a motion for new trial presents a question or 
questions of fact which are in dispute, the trial court 
becomes the judge of such questions of fact, and his 
decision thereon will not be disturbed on appeal unless 
clearly wrong. Greenberg v.. Fireman’s Fund Ins. Co., 
150 Neb. 695, 35 N. W. 2d 772; Sang v. Beers, 20 Neb. 365, 
30 N. W. 258. We.conclude that the trial court did not 
. err in its refusal to grant a new trial for the alleged 
misconduct of jurors. 

Finally, we come to the question of whether or not the 
evidence was sufficient to support the verdict and judg- 
ment. Preliminary to a discussion thereof, we call atten- 
tion to certain applicable rules of law. 

Plaintiff's petition was .concededly filed within the 
time required by section 39-809, R. S. 1943, which by its 
terms makes counties responsible for “any special dam- 
age” occasioned by “the accumulation of water due to 
the construction or repair of any bridge, culvert or 
highway, which the county * * * is liable to construct or 
keep in repair, through the fault, neglect or oversight of 
the board of county commissioners * * *.” Such statute 
was construed and applied in Clark v. Cedar County, 
supra, and Croft v. Scotts Bluff County, 121 Neb. 343, 
237 N. W. 149. 

It is well established that water flowing in a well-de- 
fined watercourse cannot be lawfully diverted and cast 
upon the lands of another to his damage, where it was 
not wont to run in the course of natural drainage. Lead- 
ers v. Sarpy County, 134 Neb. 817, 279 N. W. 809; Born 
v. Keil, 146 Neb. 912, 22 N. W. 2d 175; Andersen v. Town 
of Maple, 151 Neb. 103, 36 N. W. 2d 620; Jack v. Tee- 
garden, 151 Neb. 309, 37 N. W. 2d 387. 

Also, as held in Stocker v. Wells, 150 Neb. 51, 33 N. W. 
2d 445: “The flood channel must be considered as a part 
_of.the channel of the stream and no structures or other 
obstructions can be placed in its bed which will have a 
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tendency to dam the water back upon the property of 
upper riparian or adjacent owners. 

“The owners or proprietors of lands bordering upon 
either the normal or flood channels of a natural water- 
course are entitled to have its water, whether within 
its banks or in its flood channel, run as it is wont to run 
according to natural drainage, and no one has the lawful 
right by diversions or obstructions to interfere with its 
accustomed flow to the damage of another.” 

As held in Webb v. Platte Valley Public Power & 
Irrigation District, supra: “It is the duty of those who 
build structures across natural drainways to provide for 
the natural passage through such obstructions of all 
waters which may be reasonably anticipated to drain 
there, and this is a continuing duty.” 

By analogy from the afore-cited cases, in an action for 
damages under section 39-809, R. S. 1943, if the evidence 
shows that all the damages claimed were caused by 
accumulation of wrongfully diverted or obstructed flood- 
waters, without any commingling of damages by waters 
from other sources, then it is sufficient to sustain a 
verdict, and if no error appears in the proceedings, a 
judgment thereon will be affirmed upon appeal. 

Admittedly, the road in question was a county high- 
way which defendant was liable to construct or keep in 
repair. 

An examination of the record. discloses competent 
evidence adduced by plaintiff from which a jury could 
reasonably have concluded as follows: Plaintiff was a 
tenant in possession of the property involved since 1946. 
On March 1, 1947, and thereafter on July 19, 1948, when 
his alleged loss occurred, plaintiff was such tenant under 
a written lease obligating him to pay two-fifths of the 
crops raised, and keep the fences in repair. The land lies 
in two sections, and in March or April, 1947, defendant 
constructed a highway and graded a roadbed east and 
west across the land on the dividing line between such 
sections. The grade was 3.2 to 6.7 feet higher than the 
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natural ground level. It was intercepted by a bridge 78 
feet long by 20 feet wide, with 23 feet clearance over and 
across Loseke Creek, which was fed by a large drainage 
area upstream from the north. A bridge 16 feet long by 
20 feet wide, with 4.5 feet clearance thereunder, was 
constructed over the east flood channel of Loseke Creek 
about 475 feet east of the larger bridge. Neither bridge 
was sufficient or adequate to carry the water when 
Loseke Creek reached flood stage. 

There was also a natural drainway or flood channel to 
the west of the larger bridge, and some distance north 
of the grade, which flowed in a southwesterly direction 
and thereafter entered Loseke Creek south of the grade, 
which was completely obstructed by the grade, without 
any bridge or other opening. In other words, a water- 
course on the east side of plaintiff's farmstead had an 
inadequate bridge constructed over it, the one on the 
west thereof, where the water was first wont to drain 
away, was completely obstructed by the grade, and 
Loseke Creek proper had an inadequate bridge. As a 
result, on July 19, 1948, after a heavy rain, such as had 
previously occurred, the water piled up and accumulated 
against the grade almost from hill to hill on the north 
side two and one-half to five feet higher than the water 
on the south side, until it eventually flowed out over the 
top of the grade over a wide area. The obstructed waters 
north of the grade completely inundated plaintiff’s farm- 
stead located on the east side of Loseke Creek, flooding 
his basement, hen houses, barn, flattening his fences, 
drowning his chickens, washing out his north and south 
farmstead approaches over the grade, and washing away 
and destroying his three-fifths share of certain specified 
wheat and oats standing in shocks. Competent evidence 
discloses that the amount of damages caused thereby 
was $520.50, no item of which was controverted by any 
direct evidence offered by defendant. Defendant did, 
however, controvert plaintiff’s right to recover one small 
item thereof, resulting from the destruction and re- 
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placing of his farmstead approaches, by demurrer in 
his answer, heretofore disposed of, but made no objec- 
tion to plaintiff's evidence with relation to such item, 
and did not raise the question in any other manner dur- 
ing progress of the trial. 

It was undisputed that a flood of like proportions 
occurred in 1947, whereat the water went over the 
grade in a similar manner. However, plaintiff’s claim 
here was only for damages sustained on July 19, 1948. 
There was ample evidence to support the conclusion 
that all the damages claimed by plaintiff were proxi- 
mately caused by the grade and the inadequate bridges 
constructed by defendant, from waters thus wrongfully 
diverted and obstructed, without any commingling of 
damages by water from other sources. We conclude 
that the evidence was amply sufficient to sustain the 
verdict and judgment, and that the trial court properly 
overruled defendant’s motion for new trial. 

For the reasons heretofore stated, the judgment of 
the trial court should be and hereby is affirmed. 

AFFIRMED. 


Ira O. GRIGGS ET AL., APPELLEES, V. SCHOOL District No. 


76 or WAYNE County, NEBRASKA, ET AL., APPELLANTS. 
40 N. W. 2d 859 


Filed January 27, 1950. No. 32717. 


1. Schools and School Districts. After a school district has exer- 
cised the franchises and privileges thereof for the period of one 
year, as provided in section 79-308, R. S. 1948, its legal organiza- 
tion will be conclusively presumed, whatever may have been the 
defects and irregularities in the formation or organization of 
such district. 


2. Such section of the statute applies to jurisdictional as 
well as to formal defects and irregularities. 
3. A school district which has operated under Chapter 79, 


article 6, R. S. 1948, for many years without objection thereto 
being made and has during such period conducted a high school 
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pursuant to the terms of such particular subdivision, its right to 
continue to operate thereunder cannot be questioned because of 
section 79-308, R. S. 1943. 


APPEAL from the district court for Wayne County: 
LyLe E. Jackson, JupcE. Reversed and dismissed. 


Mark J. Ryan and Joseph G. Rogers, for appellants. 
Siman & Olds, and Budd B. Bornhoft, for appellees. 


Heard before Simmons, C. J., CARTER, MEssMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CaRTER, J. 

The plaintiff Griggs’ commenced this suit as a resident — 
taxpayer of School District No. 76 of Wayne County 
against such school district and its officers to enjoin the 
expenditure of school district funds and the entering 
into of agreements in regard to the operation of a school, 
either grade or high school, unless approved by the legal 
voters of the district. Other taxpayers joined plaintiff 
in the suit. An injunction is also sought to restrain the 
operation of a high school by such district under any 
circumstances. The plaintiffs also ask that the defendants 
be enjoined from changing the site of the school in the 
district and from leasing buildings for school purposes 
without the authorization of the legal voters of the dis- 
trict. From a decree, granting generally the relief 
sought by the plaintiffs, the defendant district and two 
of its defendant officers appeal. 

The evidence shows that School District No. 76 was 
organized in 1895 and has continued in existence since 
that date. It is stipulated in the record that high school 
subjects have been taught in all four grades in high 
school in the district for 24 years and that students have 
been graduated and diplomas issued each year. It is 
agreed that during the school year ending in 1948 there 
were 29 pupils attending grade school and 10 attending 
high school. It is further stipulated that the electors 
of the district have not at any special or annual meet- 
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ing voted on the question of discontinuing the high 
school in said district. The record shows that the high 
school was approved by the Superintendent of Public 
Instruction for the purpose of qualifying the district 
to receive free high school tuition from other districts 
until August 19, 1948, it having been determined as of 
that date that a high school was not to be conducted in 
the district for the school year commencing the follow- 
ing September. 

The evidence shows that on April 21, 1948, the school- 
house for School District No. 76 was destroyed by fire 
and that it has not been replaced. The school year was 
completed by the unanimous action of the school board 
in leasing a property known as Madsen Hall in which to 
conduct grade school and a private residence in which 
high school classes were conducted. No action was 
taken at the annual meeting held on June 9, 1948, for 
the leasing of Madsen Hall or other buildings for school 
purposes. No such action was taken subsequent to the 
annual meeting except that on September 24, 1948, the 
voters of the district voted against the leasing of Mad- 
sen Hall. The record also shows that no change of site 
for the schoolhouse has been authorized by the legal 
voters of the district, nor has an expenditure of funds 
been authorized by the electors to improve any building 
or buildings for school purposes which are not owned 
by the district. On July 20, 1948, the electors defeated 
a proposed bond issue to finance the construction of a 
new school building. 

It appears that a disagreement between the board 
members arose as to the plan to be pursued in provid- 
ing a school for the school year commencing in 1948. 
The moderator and director entered into an oral lease 
on behalf of the district board for the use of Madsen 
Hall prior to the commencement of the school year. 
They also employed both high school and grade school 
teachers to teach the school. Warrants were drawn in 
payment of teachers’ salaries and other school expenses 
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which the treasurer refused to sign. It is the foregoing 
acts on the part of the district board, acting through its 
moderator and director, that are sought to be restrained. 

It is the contention of the appellants that School Dis- 
trict No. 76 is a district organized under Chapter 79, 
article 6, R. S. 1943. The duties of the board of trustees 
are defined by this article in part in the following lan- 
guage: “The trustees shall have power (1) to classify 
and grade the pupils in such district, and cause them to 
be taught in such schools and departments as they may 
deem expedient; (2) to establish in the district a high 
school when ordered by a vote of the district at any 
annual meeting, and to determine the qualifications for 
admission to such school; (3) to employ all teachers 
necessary for the several schools of such district; * * *.” 
§ 79-604, R. S. 1943. It is provided also by section 79- 
601, R. S. 1943, that such district may be organized 
under article 6 if it contains more than 150 children 
between the ages of 5 and 21 years. The record shows 
the number of children in the district during the 1947- 
1948 school year within such age limits to be 57. A 
high school had been conducted, as hereinbefore stated, 
for 24 years prior to that time. 

The appellees contend that School District No. 76 is 
organized under Chapter 79, article 3, R. S. 1943. The 
duties of the board of trustees of an article 3 district 
are defined by section 79-503, R. S. 1943. This section 
in part states: “The district school boards shall have 
the general care of the schools, and shall have the 
power to cause pupils to be taught in such branches 
and classified in such grades or departments as may 
seem best adapted to a course of study which the school 
board of any county shall establish with the consent and 
advice of the Superintendent of Public Instruction. 
This course of study shall apply only to rural schools 
and shall include all subjects now required for a second 
grade certificate, namely: Agriculture, bookkeeping, 
civics, drawing, arithmetic, English composition, geo- 
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graphy, grammar, history, mental arithmetic, ortho- 
graphy, penmanship, physiology and reading.” There 
is no statutory provision authorizing the establishment 
of a high school in a district organized under Chapter 
79, article 3, R. S. 1943. 

It is evident, therefore, that great similarity exists 
in districts organized under article 3 and article 6. The 
two pertinent distinctions are that an article 6 district is 
authorized to conduct a high school and must have more 
than 150 children of school age in the district, while an 
article 3 district does not have such authority and is not 
subject to the latter requirement. We conclude, there- 
fore, that School District No. 76 is an article 6 school 
district, it being the only type of the two described 
which could conduct a high school. 

The appellees contend, however, that School District 
No. 76 is not an article 6 school district for the reason 
that it does not have 150 children of school age residing 
within the district as required by section 79-601, R. S. 
1943. In this respect, the proceedings for the organiza- 
tion of School District No. 76, had in March 1895, do 
not show the number of children residing in the district 
at that time. The school census returned under date of 
June 8, 1948, shows the number of children from 5 to 
21 years of age to be 57. The record is silent as to the 
number of children of such age within the district during 
the intervening years. For the purposes of this suit we. 
will assume that 150 children between 5 and 21 years 
of age have never resided within the district at any 
given time. : 

While it is true that it is a requirement that more than 
150 children from 5 to 21 years must reside within the 
district in order to organize the district as an article 6 
school district, the failure to meet that requirement can- 
not now be asserted to defeat its existing organization 
as an article 6 school district. 

It is provided by section 79-308, R. S. 1943, as follows: 
“Every school district shall, in all cases, be presumed to 
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have been legally organized when it shall have exer- 
cised the franchises and privileges of a district for the 
term of one year.’ The record before us is plain that 
School District No. 76 has been organized as an article 
6 district for more than 24 years. It had to be an article 
6 district to conduct a high school, and it necessarily 
follows that it could not be an article 3 district and at 
the same time conduct a high school. Appellees rely 
upon the failure to meet the requirement that 150 chil- 
dren from 5 to 21 years must reside within the district, 
and that section 79-308 applies only to irregularities in 
organization and has no application to what they de- 
scribe as jurisdictional defects. As to the last proposi- 
tion, this court has held otherwise. 

In the case of State ex rel. School District v. School 
District, 42 Neb. 499, 60 N. W. 912, this court in dealing 
with the same statute said: “It is conceded that, under 
the foregoing provision, if there had been nothing at 
fault in the formation and organization of school dis- 
trict No. 19 but mere irregularities, its legal organiza- 
tion would be presumed. It is, however, contended that 
no such presumption exists where the jurisdictional 
steps prescribed by the statute for the erection of a 
school district have not been taken. In other words, 
where there has been a total disregard of the require- 
ments of the statute in the formation of a school district 
the organization is void on its face, and in such case 
the section quoted above does not apply. We.are not 
willing to place so narrow or limited a construction upon 
the statute. Had the legislature intended that the sec- 
tion should apply alone to the districts where but mere 
formal defects or irregularities appear in their organiza- 
tions or formations, it would have said so; but instead 
it has used language susceptible of but one construction, 
and that is, that the presumption of legal organization 
after the lapse of a specified period applies to ‘every 
school district’ and ‘in all cases.’” See, also, State ex 
rel. Gregory v. School District No. 24, 13 Neb. 78, 12 N. 


288 NEBRASKA REPORTS [ VoL. 152 
Griggs v. School District 


W. 927; Kockrow v. Whisenand, 88 Neb. 640, 130 N. W. 
287; State ex rel. School District v. School District, 116 
Neb. 202, 216 N. W. 663; State ex rel. Brown v. School 
District, 120 Neb. 189, 231 N. W. 782. 

In Kockrow v. Whisenand, supra, we said: “* * * when 
a school district has been organized, whether rightly or 
not, under a particular subdivision of the school law, 
and has thereafter conducted its affairs under that 
particular subdivision for more than one year (in this 
case 23 years), and during all of that time has elected its 
school board and transacted all of its business in a 
manner only permitted by that particular subdivision (in 
this case subdivision XIV), and during all of that time, 
as admitted by the stipulation in this case, no action has 
ever been instituted in court by the state or by any 
resident, elector, citizen or taxpayer to question the right 
of such school district to operate under such particular 
subdivision, then, if the statute of limitations is to be 
given any force and effect, the fact that it is a school 
district operating under that particular subdivision can- 
not be questioned. In such a case, it is not the population 
of the city or the population of the district which controls, 
_ but it is the particular organization of the district which 
cannot subsequently be questioned; and, if that particular 
organization cannot subsequently be questioned, the 
district cannot subsequently be switched over to some 
other subdivision of the school law, under which it has 
never acted and the provisions of which it has never 
observed or followed. We hold, therefore, that, by 
virtue of the statute of limitations above set out, the right 
of this district to continue to operate under the particular 
subdivision under which it has acted for so many years 
cannot now be questioned.” 

School District-No. 76 has operated as a school district 
since 1895. For the past 24 years it has maintained a 
high school. During all that time it has transacted busi- 
ness in the conduct of a high school without objection on 
the part of anyone. In so doing it performed the func- 
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tions of a school district organized under Chapter 79, 
article 6, R. S. 1943. No action has ever been instituted 
in court by the state, an elector, or taxpayer to question 
the right of such school district to operate a high school 
under the provisions of article 6. -Under such circum- 
stances, as stated in Kockrow v. Whisenand, supra: 
“* * * if the statute of limitations is to be given any force 
and effect, the fact that it is a school district operating 
under that particular subdivision cannot be questioned.” 
We hold, therefore, that the right of School District No. 
76 to continue to operate under article 6 under which it 
has acted for many years cannot now be questioned 
because of section 79-308, R. S. 1943. 

It appearing that School District No. 76 is a district 
operating under Chapter 79, article 6, R. S. 1943, its 
officers are governed by the statutes and regulations with 
reference thereto. Until the legal voters in said district 
proceed ‘by law to effect a change in the organization of 
the district, the powers of the school. board remain as 
before. Consequently, they may conduct a grade and 
high school, employ teachers, and enter into contracts 
necessary to the performance of their duties which are - 
authorized by law. We think the school board has the 
implied power in an emergency to lease buildings suit- 
able for school purposes, subject to any limitations 
imposed at an annual or special meeting of the legal 
voters of the district. We find-no statutory prohibition 
against such action and it would seem that a district 
school board in the furtherance of its duties to provide 
school facilities is empowered by implication to perform 
such functions. The changing of a school site, the con- 
struction of a schoolhouse, or the leasing of a building 
for permanent use must be authorized by the legal voters 
of the district as the statute provides. The leasing of a 
building to be used as a temporary school does not con- 
stitute a change of the school site within the purview of 
the statute. ; 

We conclude therefore that School District No. 76, as 
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now organized and conducted, is governed by Chapter 
79, article 6, R. S. 1943. We find further that the school 
board of such district is authorized to conduct a high 
school and to employ high school teachers. We find also 
that in an emergency the school board of the district is 
impliedly authorized to lease buildings suitable for school 
purposes, except as limited by the legal voters of the 
district. We find also that the school board is authorized 
to draw and deliver warrants in payment of teachers’ 
salaries, withholding taxes, and other necessary ex- 
penses of maintaining the school. No basis exists for 
restraining the aforesaid acts. 

The record discloses no intent on the part of the de- 
fendant members of the school board to change the , 
schoolhouse site, or to rent a building or buildings to be 
used as a permanent school building, or in expending 
the funds of the district for other than school purposes. 
Under such circumstances the awarding of injunctive re- 
lief is not required. 

We are of the opinion that the trial court was in error 
in granting the relief sought. The judgment of the dis- 
trict court is reversed and the cause dismissed. 

REVERSED AND DISMISSED. 


LuciLLE O’DELL, ADMINISTRATRIX OF THE ESTATE OF JUDD 
Marion O’DELL, DECEASED, APPELLANT, V. TILDEN A. 
GoopsELL, SHERIFF OF Dakota County, NEBRasKa, 
ET AL., APPELLEES. 

41 N. W. 2d 128 
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1, Trial: Appeal and Error. Instructions are to be considered 
together to the end that they may be properly understood and, 
when so construed, if as a whole they fairly state the law appli- 
cable to the issues presented by the pleadings and the evidence 
in support thereof, error cannot be predicated on the giving of 
the same. 
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10. 


O’Dell v. Goodsell 


In order to present for review the failure of 
the trial court to instruct the jury upon particular issues or 
evidence in a case, the party complaining must have requested 
instructions on the omitted topics. 

Pleading. When a general denial is interposed to a pleading, 
coupled with and followed by admissions, the denial yields to the 
admissions to the extent thereof. 

Appeal and Error. This court will dispose of a case on appeal 
on the theory on which it was presented to the trial court by 
the parties. 

Trial: Appeal and Error. A party who requests a trial court to 
give instructions framed upon a certain theory cannot be heard 
to complain that the court gave other instructions proceeding 
upon the same theory. 

Negligence: Evidence. The presumption of due care arising 
out of the natural instinct of self-preservation is not evidence, 
but a mere rule of law, and obtains only in the absence of direct 
or circumstantial evidence justifying reasonable inferences one 
way or another upon that subject; when such evidence is pro- 
duced the presumption disappears and is not entitled to be 
considered. 

Evidence. The admission of cumulative evidence is ordinarily 
within the discretion of the trial court and its ruling thereon will 
not be held erroneous unless it clearly appears that such dis- 
cretion has been abused. 

Appeal and Error: Evidence. A general objection, if overruled, 
cannot avail the objector on appeal. The only modification of 
this broad rule is that if on the face of the evidence, in its rela- 
tion to the rest of the case, there appears to be no purpose 
whatever for which it could be admissible, then a general objec- 
tion, though overruled, will be deemed to have been sufficient. 
Trial: Evidence. Where there is a general objection of no proper 
foundation laid, if there is some particular respect in which the 
proof of foundation is lacking, the trial court’s attention should 
be.specifically directed thereto by the party making the objection. 
Negligence. Upon the issue of negligence or contributory negli- 
gence, evidence of the ordinary practice or of the uniform cus- 
tom, if any, of persons in the performance of acts under similar 
circumstances like those which are alleged to have been done 
negligently is generally competent evidence. 


APPEAL from the district court for Dakota County: 


Lye E. Jackson, Jupce. Affirmed. 


George W. Leamer and Carlos W: Goltz, for appellant. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


SIMMONS, C. J. 

This is an action for damages resulting from the death 
of plaintiff’s intestate while a prisoner in the county jail 
in custody of the defendant Goodsell, sheriff of Dakota 
County. Issues were made and trial was had resulting 
in a directed verdict for defendant. In O’Dell v. Good- 
sell, 149 Neb. 261, 30 N. W. 2d 906, we reversed the 
judgment and remanded the cause because of error in 
failing to submit issues of negligence of defendant sheriff 
to the jury and in dismissing plaintiff’s action. The 
cause again was tried resulting in a verdict for the 
defendant. Plaintiff appeals. We affirm the judgment 
of the trial court. 

Herein we use the designation “defendant” with ref- 
erence to the defendant sheriff. 

The plaintiff's first assignment of error is that the 
trial court erred in giving the following instruction to 
the jury: “The Statutes of Nebraska do not require the 
sheriff or jailer to maintain a constant guard over prison- 
ers incarcerated in the County Jail for the purpose of 
preventing them from harming themselves either delib- 
erately or accidentally. 

“The only provision of the statute with reference to 
the maintenance of a constant guard at county jails 
applies to a situation when the condition of the mail (sic) 
is such as requires a constant guard to prevent the escape 
of prisoners.” 

Plaintiff contends that this instruction states that the 
only requirement of a guard is to prevent the escape of 
prisoners. Obviously, the instruction does not so state. 
It sets out what the statutes do and do not require with 
reference to maintenance of a constant guard. It is not 
contended that there is a statute requiring the sheriff 
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to maintain a constant guard over prisoners so there 
appears to be no error in the statement in the first 
sentence of the instruction. The second sentence obvi- 
ously refers to that part of section 47-113, R. S. 1948, 
which provides that when the condition of the jail 
requires a constant guard to be kept to prevent the escape 
of prisoners, the sheriff shall be allowed pay for guarding 
or procuring guard. There appears to be no error in the 
statement in the second sentence of the instruction. 

But plaintiff argues that the jury could have concluded . 
from the instruction that a guard not being required by 
statute, the defendant had no duty to exercise due care 
in the premises, and hence the instruction amounted to 
one to find for the defendant. 

In our opinion in the former appeal we referred to 
some of the statutory duties of the sheriff and said: 
“Beyond statutory requirements a sheriff is bound to 
exercise in the control and management of the jail the 
degree of care requisite to the reasonably adequate 
protection of the prisoners or inmates.’’ Obviously the 
jury should have been instructed as to the duties other 
than statutory of the defendant. 

The rule is: “Instructions are to be considered together 
to the end that they may be properly understood and, 
when so construed, if as a whole they fairly state the 
law applicable to the issues presented by the pleadings 
and the evidence in support thereof, error cannot be 
predicated on the giving of the same.” Fimple v. Archer 
Ballroom Co., 150 Neb. 681, 35 N. W. 2d 680. 

Before giving the challenged instruction, the court 
instructed as to the duties of a sheriff or other police 
officer to arrest and detain under the provisions of 
sections 29-401 and 29-410, R. R. S. 1943. The court like- 
wise instructed as to the duties of the sheriff. as jailer 
under the provisions of section 23-1703, R. S. 1943. The 
court instructed as to the statutory duties of the county 
board to provide a jail and keep it in repair under section 
23-120, R. S. 1943, and that those duties did not devolve 
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upon the sheriff. The trial court then gave the chal- 
lenged instruction, followed by this instruction: ‘The 
provisions of the statute with reference to the duties of 
a sheriff in the supervision and confinement of prisoners 
placed in his custody are not.the only ones to be observed 
in order that his conduct fulfills his duties of exercising 
reasonable care. It is a fundamental rule of action that 
he shall exercise reasonable care under the circum- 
stances, considering all surrounding conditions of which 
he has knowledge or by the exercise of reasonable care 
would have knowledge.” 

The plaintiff does not contend that there is error in ihe 
other instructions mentioned above. Taking the group 
as a whole it is patent that the trial court instructed as 
to statutory duties, those duties not, or only partially, 
covered by statute, and those duties other than statutory. 
When so considered we see no merit in the assignment. 

Plaintiff’s next assignment of error is that the court 
erred in not following the mandate of this court in the 
previous appeal. Specifically, reference is made to those 
provisions of the opinion that it was error to refuse to 
submit to the jury (1) the failure of the sheriff to provide 
a guard for the jail and the proper inferences to be 
drawn from such failure; (2) the question of the ade- 
quacy of ventilation under the circumstances; (3) the 
failure to make outside communication available and 
the proper inferences to be drawn therefrom; and (4) 
the question of whether or not the sheriff failed to 
respond to his duty in the light of the potential for danger 
which he knew or should have known. 

As to (1) and (2), plaintiff alleged that the defendant 
left no guard in or about the jail in charge of the prison- 
ers, and that the defendant failed to provide proper 
ventilation. The trial court specifically submitted these 
two questions to the jury as claimed acts of negligence 
with an instruction elsewhere as to the burden of proof 
of negligence in one or more of the respects alleged, and 
stated that the jury could consider the logical and proper 
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inferences deducible therefrom. As to (3), we find no 
specific allegation in plaintiff’s petition that defendant 
was negligent for failure to make outside communication 
available. We do find an allegation that he did not 
provide proper fire protection. That allegation of negli- 
gence also was submitted to the jury. Under the cir- 
cumstances here, the matter of means of communication 
could be material only as to the question of fire protec- 
tion. As to (4), we have heretofore set out the instruc- 
tion given as to the duties of the sheriff other than 
statutory. That instruction was in general accord with 
plaintiff's allegation of negligence in that regard. In 
this connection it is noted that, in response to.a motion 
to make more definite and certain, plaintiff alleged that 
she was unable to state what other duties or acts she 
claimed defendant should have performed. The plaintiff 
here claims no error in the instructions given. It does 
not appear that plaintiff requested more specific instruc- 
tions as to these matters. The rule is: “In order to 
present for review the failure of the trial court to instruct 
the jury upon particular issues or evidence in a case, 
the party complaining must have requested instructions 
on the omitted topics.” Carter White Lead Co. v. Kin- 
lin, 47 Neb. 409, 66 N. W. 536. Under these circum- 
stances we see no merit in the assignment. 

Plaintiff’s next assignment of error is that the trial 
court erred in submitting the issue of contributory negli- 
gence to the jury, contending that. there is no evidence 
of any negligence of the deceased. 

Before further stating the evidence, reference should 
be made to the pleadings and the positions taken by the 
parties in this litigation. Plaintiff alleged as one of the 
grounds of negligence that the defendant permitted 
matches to be in the jail. The trial court submitted it to 
the jury as one of the grounds of negligence. Plaintiff 
makes no assignment of error as to that. Defendant 
denied generally and alleged that when the deceased was 
confined to the jail he had on his person cigarettes and 
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matches which he (deceased) retained. In its instruc- 
tions the trial court advised the jury of that allegation. 
Plaintiff makes no assignment of error as to that. By 
reply plaintiff denied all allegations except those which 
specifically admitted to be true statements and allega- 
tions of the plaintiff’s petition. 

It is the rule that “When * * * a general denial is 
interposed to a pleading, coupled with and followed by 
admissions, the denial yields to the admissions to the 
extent thereof.” Carson v. Hunt, 113 Neb. 727, 204 N. 
W. 813. See, also, Norton v. Bankers Fire Ins. Co., 115 
Neb. 490, 213 N. W. 515; Bosteder v. Duling, 115 Neb. 
557, 213 N. W. 809. 

Under this rule it must be held as established by the 
pleadings that there were matches upon the person of 
the deceased when he was confined in the jail. 

On her first appeal here plaintiff asserted by way of 
argument that “We believe that the fair inferences from 
the facts are that the deceased pulled out the four small 
mattresses from the bunks in the jail, put them in the 
southeast corner of the bull pen, laid down on them with 
a lighted cigarette that set fire to the edge of the mat- 
tresses and the mattresses smoldered there until all 
of the oxygen in the room was gone and both of the 
men suffoocated (sic) to death therefrom. The deceased © 
man’s body evidently was burned after his death be- 
cause there was no evidence of a struggle whatsoever.” 

By brief in this case and in argument on the first 
assignment as to due care, plaintiff asserts as a fact that 
the defendant knew the two men in the jail had matches 
and tobacco. Later in the brief plaintiff asserts that the 
defendant admitted that both men had matches on them. 
Although plaintiff alleged by amendment to her petition 
that she did not know the origin of the fire nor fully 
know why the catastrophe happened, still it is apparent 
that from the beginning plaintiff presented this case on 
the theory that the fire was caused by matches used 
either by the deceased or by Summers, the other man 
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in the jail, and in this connection she alleged that the 
defendant permitted Summers to use the matches. We 
find no evidence as to use of matches in the jail by 
Summers. 

The rule is that this court will dispose of a case on 
appeal on the theory on which it was presented to the 
trial court. Parker v. Knights Templars & Masons Life 
Indemnity Co., 70 Neb. 268, 97 N. W. 281; U. S. Tire 
Dealers Mutual Corporation v. Laune, 139 Neb. 26, 296 
N. W. 333; Bohmont v..Moore, 141 Neb. 91, 2 N. W. 2d 
599; Gillan v. Equitable Life Assurance Society, 143 Neb. 
647, 10 N. W. 2d 693, 148 A. L. R. 496. 

We now go to the record to determine whether or not 
it contains evidence of a fact or facts from which negli- 
gence of the deceased could have been properly inferred 
by the jury. 

The evidence of plaintiff shows that deceased and one 
Summers had been drinking beer in a tavern at’: Homer 
since 9 p. m. on the evening in question; that deceased 
became quarrelsome when he had been drinking; that 
the village marshal, who was plaintiff’s witness, cau- 
tioned them on one or more occasions; that the conduct 
continued and about 10:30 p. m., the deceased had a fight 
with one Armour in which the tavern proprietor was 
knocked down as he attempted to intervene; and that 
the deceased and Summers were arrested about 10:30 p. 
m., and placed in the village jail. The marshal testified 
that deceased walked without help and without stagger- 
ing to the jail. The marshal testified that in his opinion 
the deceased was not intoxicated. 

The marshal then called the sheriff at the county seat 
and asked him to come to get the prisoners. The sheriff 
and his deputy did so, receiving the prisoners about mid- 
night and taking them to the courthouse. There the 
sheriff turned on the thermostat of the steam system 
which heated the jail. The sheriff and his deputy talked 
with the prisoners until about 1:30 a.m. They had been 
friends since school days and the visit was friendly. The 
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sheriff testified that he knew the deceased had been 
drinking from his knowledge of his past actions, although 
he did not smell liquor on him and the deceased walked 
without difficulty. The sheriff testified that when the 
men were locked up they were in good condition and 
“practically sobered up” and “were sobered up.” 

There is undisputed evidence that deceased was a 
cigarette smoker, and that during the visit in the sher- 
iff’s office he had been smoking. On cross-examination 
plaintiff asked the sheriff, “But you knew that both 
of them had tobacco, cigarettes and matches?” The 
sheriff answered, “I presume they had tobacco, they 
were smoking.” Neither of the prisoners was searched 
before being locked up. It does not appear that any 
possessions were taken from them. 

The jail is fireproof, of cement and steel construction. 
The only inflammable material shown to have been in 
it at the time was a smal] wooden table, mattresses, 
and bedding on the bunks in the cells. The men were 
not locked in the cells but had access to all parts of 
the jail. At 7:30 a. m., the caretaker of the building 
smelled smoke. He went to the sheriff’s office and de- 
tected the odor of cigarette smoke. He opened the jail 
and found it full of smoke, so much so that he could not 
see except near the floor. He entered and opened the 
windows. The room is 15 feet from north to south. He 
found Summers on the floor, dead, lying near the north- 
east corner of the jail, his head to the north. He was 
fully clothed, had bedding folded for a pillow, and was 
as though asleep. There was no indication of struggle 
and no evidence of fire, matches, or ashes about his 
body. The caretaker found deceased near the south- 
east corner of the jail, his head to the north. The mat- 
tresses had been taken from the bunks. The deceased 
was lying on the mattresses on his back, his outer 
clothing removed, his head to the north, and apparently 
he was in a sleeping position. The remains of mattresses 
and clothing were still smoldering so as to require 
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water to put them out. Deceased was badly burned 
where his body was exposed to the mattresses. The 
only evidence of fire, that is, ashes and burning material, 
was around, near, and under deceased. The nearest 
any of this material was to Summers was two feet. 
Plaintiff’s evidence was that the cause of death was suf- 
focation caused by the ignition of bed and clothing in 
a closed room. 

This is a case where there is an absence of any ill 
will between the two men and an absence of any evi- 
dence of a struggle or other disturbance. It also is a 
case where the evidence shows an absence of the causes, 
save for matches, which common experience indicates 
ordinarily may cause a fire. The pleadings show that 
there were matches on the person of the deceased. There 
is evidence of his use of cigarettes and his possession 
of tobacco. It is common knowledge that matches exist 
to produce fire and are used to light cigarettes. All of 
the evidence of fire was in and around the deceased. 
In the absence of other evidence as to a cause, the evi- 
dence is ample to sustain a reasonable inference that 
the fire was caused by the use of matches on the part 
. of the deceased, and sufficient to sustain a reasonable 
inference that the fire and resulting death arose as a 
result of want of care on the part of the deceased. See 
Miratsky v. Beseda, 139 Neb. 229, 297 N. W. 94. 

In fact, plaintiff requested an instruction as follows: 
“You are instructed that there is a presurnption, in the 
absence of evidence to the contrary, that the deceased, 
Judd Marion O’Dell, exercised due care and caution for 
his own safety, and, in considering the issue of negli- 
gence of the deceased, you should give the plaintiff the 
benefit of this presumption, until it is overthrown by 
a preponderance of the evidence.” The rule is: “A 
party who requests a trial court to give instructions 
framed upon a certain-theory can not be heard to com- 
plain that the court gave other instructions proceeding 
upon the same theory.” Schrandt v. Young, 62 Neb. 254, 
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86 N. W. 1085. See, also, Longman v. Pope, 111 Neb. 
838, 197 N. W. 955. It follows that there is no merit 
in the assignment. 

The plaintiff's next assignment of error is that the trial 
court erred in refusing to give the instruction last 
above quoted. Although variously stated in our opin- 
ions, we think the more comprehensive statement of the 
application of the rule of presumption of due care is 
that given in the syllabus in Eggeling v. Chicago, R. I. 
& P. Ry. Co., 119 Neb. 229, 228 N. W. 361, on rehearing, 
119 Neb. 235, 231 N. W. 152, as follows: “The presump- 
tion of due care arising out of the natural instinct of self- 
preservation is not evidence, but a mere rule of law, 
and obtains only in the absence of direct or circum- 
stantial evidence justifying reasonable inferences one 
way or another upon that subject; when such evidence 
is produced the presumption disappears and is not en- 
titled to be considered.” Having determined that there 
is evidence here justifying a reasonable inference of 
negligence on the part of the deceased, the presumption 
of due care disappeared and was not to be considered. 
Under the circumstances we see no merit in the 
assignment. 

By his answer defendant alleged that on the evening 
before deceased’s death, the deceased drank a quantity 
of intoxicating alcoholic liquor and became intoxicated, 
and that deceased was arrested by the marshal of 
Homer on charges of intoxication and assault. By 
another allegation defendant stated that deceased at 
all times retained consciousness and was aware of his 
actions, and that when deceased and Summers were 
locked in the jail they had practically sobered up and 
were no longer intoxicated to any great degree, but 
on the contrary were in full possession of all their 
faculties and fully able to care for their own persons. 
Defendant had testified on direct examination that the 
marshal had told him to come and get the two men be- 
cause they had been fighting. 
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On cross-examination of defendant, plaintiff, as a part 
of a question, undertook to read from the answer the 
first allegation above recited. Objection was made that 
the answer should be offered in evidence. The trial 
court ruled that that was the best evidence. Plaintiff 
stated there were matters in the exhibit which im- 
peached the testimony of the witness, and that plaintiff 
did not want to be bound by the entire answer. 

On cross-examination defendant testified that the 
marshal had told him he had arrested the men for fight- 
ing. He then was asked if he had not in his answer 
sworn that the marshal had arrested them for intoxica- 
tion. Objection was made and the trial court ruled that 
plaintiff might offer the whole answer. The answer 
was offered in evidence and no objection was made. 
Plaintiff then read to the jury the first allegation sum- 
marized above. 

Defendant was further cross-examined and asked if the 
men were not both under the influence of intoxicating 
liquor when he received them. Defendant answered that 
they had been drinking; that he talked to them long 
enough so that they had regained some degree of con- 
sciousness and were aware of where they were; and 
that they had practically sobered up when they were 
locked up. In his words they were “sobered up and in 
good condition.” Plaintiff then read to the jury the 
allegation of the answer second above summarized. 

Plaintiff assigns as error the requirement that the 
answer be admitted in evidence as a condition to de- 
fendant’s being cross-examined as to statements in it. 

So far as the first allegation is concerned it is ap- 
parent that the plaintiff was trying to establish by it the 
fact that deceased was intoxicated when arrested by the 
marshal, and in effect to impeach her own witness, for 
he had testified that the deceased was not intoxicated. 

As to the second allegation the defendant had testi- 
fied on cross-examination to substantially the same facts 
as recited in his answer. In any event plaintiff got the 
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facts of the allegations of the answer to the jury. We 
see no prejudicial error in the matter. 

The sheriff kept a prison calendar upon which he 
entered in his handwriting under columns so designated 
the name, residence, age, height, color of hair and eyes, 
and complexion of deceased, and under the heading of 
“Peculiarities,” the word “Intoxication.” The time of 
the entry on the calendar is not shown. The sheriff was 
asked on cross-examination to produce the above record 
and, having done so, plaintiff read to him the entries 
above recited, not as a question, but for the purpose of 
calling them to his attention. Defendant stated, let 
plaintiff put. the record in evidence. Plaintiff first 
offered in evidence the entire page containing 38 other 
similar entries, and then that part in particular which 
referred to deceased. Asked to identify, plaintiff offered 
the two lines containing the entry as to deceased and 
Summers. Objection was made that it was not proper 
cross-examination. No ruling was made. Other ques- 
tions were asked. The court advised plaintiff to make 
his offer and let objections be made and not to read 
from the exhibit until it had been received in evidence. 
Plaintiff offered the two lines from the exhibit in evi- 
dence. Defendant objected as not proper cross-examina- 
tion and an effort to prove why the men were arrested. 
Plaintiff stated that the offer was for impeachment on 
the ground that the sheriff had testified to things which 
would indicate that the men were not intoxicated and 
yet had written the word “Intoxication” on the record. 
At that point in the trial the court adjourned until the 
following morning. Thereafter when court convened 
the plaintiff offered the entire page of the calendar in 
evidence. Objection was made that it was incompetent, 
irrelevant, immaterial, and not proper cross-examina- 
tion. The objection was sustained. 

Plaintiff assigns error in the refusal to admit the 
exhibit. We think it obvious that under the showing 
made the entire page of the calendar was not admis- 
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sible. Plaintiff argues that the evidence was admissible 
to show that the sheriff knew the men were intoxicated. 
His evidence shows that he knew that at one time during 
the evening the men were intoxicated. His evidence is 
that when the men were locked in the jail they had 
practically, if not entirely, sobered up from that intoxi- 
cation. The sheriff was not asked as to when he made 
the entry. If contradictory of any testimony, it was 
of that of the plaintiff’s witness, the marshal, who stated 
on direct examination that the deceased in his opinion 
was not intoxicated. It was cumulative of the sheriff’s 
testimony and is subject to the rule that “The admission 
of cumulative evidence is ordinarily within the discre- 
tion of the trial court and its ruling thereon will not be 
held erroneous unless it clearly appears that such dis- 
cretion has been abused.” MHorky v. Schroll, 148 Neb. 
96, 26 N. W. 2d 396. Here the jury had the evidence 
from plaintiff’s witness of the fact of the drinking of 
intoxicants and their effect on the deceased. It had the 
evidence of the defendant as to the condition of intoxi- 
cation of the men during the hour and 4 half after they 
were taken into custody and particularly when locked 
up three hours after the last evidence of drinking of 
intoxicants is shown. We see no error in the ruling of 
the court. — 

As a specific ground of negligence plaintiff pleaded 
that the sheriff did not provide proper fire protection 
for the inmates of the jail and offered evidence which 
was received as a part of her case-in-chief that there 
were no fire extinguishers in the jail. Defendant pleaded 
that it was the general custom of all jailers to permit 
smoking by prisoners in the quarters in which they 
were confined. He testified that he had been a deputy 
sheriff and sheriff for over twelve years; that he had 
visited other jails and penal institutions in Nebraska 
and surrounding territory; that he was familiar with 
the general custom as to permitting smoking in penal 
institutions; and that the custom was never to deny 
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tobacco to a prisoner if he smoked. The defendant also 
testified that he was familiar with the custom of penal 
institutions with reference to whether or not fire ex- 
tinguishers were permitted in jail quarters, and that they 
were not permitted. These answers were admitted over 
objection of the plaintiff as incompetent, irrelevant, im- 
material, not tending to prove or disprove any issues 
in the case, and no proper foundation laid. Plaintiff 
assigns this as error, contending that the foundation did 
not show how general the custom was, what it covered, 
how long it had been a custom, and what the custom 
was in jails where no guard was furnished. These spe- 
cific objections were not presented to the trial court 
nor developed in cross-examination for the purpose of 
laying a foundation for the objection. 

The rule is stated as follows: The cardinal principle 
is that a general objection, if overruled, cannot avail 
the objector on appeal. The only modification of this 
broad rule is that if on the face of the evidence, in its 
relation to the rest of the case, there appears to be no 
purpose whatever for which it could be admissible, then 
a general objection, though overruled, will be deemed 
to have been sufficient. 1 Wigmore, Evidence (3d ed.), 
§ 18, p. 332, et seq. 

The reason for the rule is stated as follows: “When 
evidence is offered to which there is some objection, 
substantial justice requires that the objection be speci- 
fied, so that the party offering the evidence can remove 
it, if possible, and let the case be tried on its merits. If 
it is objected that the question is leading, the form may 
be changed; if that the evidence is irrelevant, the rele- 
vancy may be shown; if that it is incompetent, the in- 
competency may be removed; if that it is immaterial, 
its materiality may be established; if to the order of 
introduction, it may be withdrawn and offered at an- 
other time—and thus appeals could often be saved, de- 
lays avoided, and substantial justice administered.” Rush 
v. French, 1 Ariz. 99, 25 P. 816. “Certainly it is not 
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fair to allow such a general dragnet as ‘incompetent, 
irrelevant, and immaterial’ to be cast over every bit 
of evidence in the case which counsel would like to 
keep out, and then to permit counsel, upon careful 
analysis of the printed narrative of the trial, to formu- 
late some specification of error not thought of at the 
time, and which, if seasonably called to the court’s at- 
tention, might have been avoided or corrected.” Sigafus 
v. Porter, 84 F. 430, reversed on other grounds, 179 U. 
S. 116, 21 S. Ct. 34, 45 L. Ed. 113. In Neal v. State, 104 
Neb. 56, 175 N. W. 669, we approved the language last 
above quoted. See, also, Weatherford v. Union P. R. R. 
Co., 5 Neb. (Unoff.) 464, 98 N. W. 1089, reversed on 
other grounds, 74 Neb. 229, 104 N. W. 183. 

Concededly an objection that no foundation has been 
laid is more specific than the three general objections 
of incompetent, irrelevant, and immaterial. We have 
determined that an objection that no foundation has 
been laid may not be sufficiently specific to present a 
matter for review here. See Abbott v. Chicago, B. & 
Q. R. R. Co., 88 Neb. 727, 130 N. W. 438. 

In Aller v. State, 114 Neb. 59, 205 N. W. 939, objec- 
tion was made to the introduction of certain exhibits 
on the ground, among others, that no sufficient founda- 
tion had been laid. We held the objection too indefinite 
to challenge the court’s attention to the specific objec- 
tion ‘raised there, observing that had the particular 
point been made the foundation might have been more 
specifically laid and held that the court did not err in 
overruling the objection. This was followed in Lewis 
v. State, 115 Neb. 659, 214 N..W. 302. In Kennedy v. 
Woods, 131 Neb. 217, 267 N. W. 390, on an objection of 
no foundation laid, we held that if there was some par- 
ticular respect in which the proof of foundation was 
lacking, the trial court’s attention should have been 
specifically directed thereto by appropriate objection. 
See, also, State ex rel. Sorensen v. Kistler, 119 Neb. 
89, 227 N. W. 319. 
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The general rule is that “* * * upon the issue of negli- 
gence or contributory negligence, evidence ‘of the or- 
dinary practice or of the uniform custom, if any, of 
persons in the performance under similar circumstances 
of acts like those which are alleged to have been done 
negligently is generally competent evidence.” 38 Am. 
Jur., Negligence, § 317, p. 1015. See, also, Annotation, 
137 A. L. R. 611; Tite v. Omaha Coliseum Corporation, 
144 Neb. 22, 12 N. W. 2d 90, 149 A. L. R. 1164. 

Accordingly we hold that the trial court did not err 
in the admission of the challenged evidence. 

Defendant was asked on direct examination if he had 
ever found it necessary to assist prisoners to operate 
the ventilating windows. Objection was made that it 
was immaterial, not tending to prove or disprove any 
of the issues of the case. The objection was overruled. 
The question was answered, “No, I never have.” He 
then was asked if it had been his experience that the 
prisoners were able to operate the windows themselves. 
He answered, “Yes.” Inquiry was made as to his 
height and he stated that it was five feet, ten inches. 
Defendant further testified that he could operate the 
windows; that deceased was six feet, one inch; and that 
a man of that height could operate the windows. Plain- 
tiff assigns the admission of this evidence over objection 
as error. 

Plaintiff had alleged as negligence that the defendant 
did not provide proper ventilation in the jail. On cross- 
examination and partly by direct examination it was 
shown by plaintiff's witnesses that there was a wicket 
in the jail door leading into the corridor that could be 
pushed open from the inside; that the ventilating win- 
dows were easily opened; that “everybody” could open 
them; that there was no lock attached; that the catch 
and handle on the ventilators, when pushed up and 
pulled, opened the ventilators downward; and that a 
man five feet, eleven inches, could open them. 

As we see the evidence objected to, it was merely 
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confirmatory of that already in evidence as a part of 
plaintiff’s case. We see no error in the admission of 
the evidence. : 

This disposes of all errors assigned and discussed. 
Rule 8 a 2 (4) of this court. - 

The judgment of the trial court is affirmed. 

AFFIRMED. 

YeEaGER, J., dissenting. 

I respectfully dissent from the majority opinion. In 
dissenting it becomes necessary to direct particular at- 
- tention to two startling fallacies of the majority opinion 
since these fallacies furnish in part if not in whole the 
premises from which flow the ultimate factual and legal 
conclusions of the opinion. 

One of these involves the application of the legal theory 
that a case will be disposed of on appeal on the theory 
on which it was presented to the trial court by the 
parties. 

The other involves the application of the rule that 
parties to an action will be bound by the admissions 
made in their pleadings. 

I find no fault with either as a legal principle but I 
most emphatically insist that the application and man- 
ner of application made of them by the majority opinion 
completely fail of justification. 

As to the first of the propositions mentioned the opin- 
ion correctly quotes the following from the brief of 
appellant filed in this court on an appeal from the judg- 
ment in the earlier trial: “We believe that the fair 
inferences from the facts are that the deceased pulled 
out the four small mattresses from the bunks in the 
jail, put them in the southeast corner of the bull pen, 
laid down on them with a lighted cigarette that set fire 
to the edge of the mattresses and the mattresses smol- 
dered there until all of the oxygen in the room was gone 
and both of the men suffoocated (sic) to death therefrom. 
The deceased man’s body evidently was burned after 
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his death because there was no evidence of a struggle 
whatsoever.” 

It is by the theory thus expressed in a brief on a 
former trial of this case that the majority opinion states 
the appellant is bound. This cannot be correct. 

If it be conceded, and I do concede that this may be 
true in certain cases under certain circumstances, that 
a party on a second trial of a case is bound by his pre- 
sentation on the first trial, that rule has no application 
here. 

Before it may be said that a party is bound by the 
theory on which he has submitted his case to the trial 
court the theory must find support in his evidence or 
pleadings or both. For authority to sustain this proposi- 
tion I need only to direct attention to the cases cited in 
the majority opinion. 

I submit that this theory finds no support in the plead- 
ings which were not changed from the first to the second 
trial. I submit also that a search of the evidence of 
plaintiff on the first trial and likewise on the second will 
disclose no evidence to sustain any such theory. 

As pointed out in the majority opinion this is a quota- 
tion from argument in a brief. Regrettably then we have 
come to the point in this case where we are deciding 
issues on arguments contained in briefs rather than on 
the record as presented by an authenticated transcript 
and bill of exceptions. 

The majority opinion correctly states that in her 
petition the plaintiff alleged that the sheriff permitted 
matches to be in the jail, also that the defendants gen- 
erally denied the allegations of the petition and then 
alleged that when the deceased was confined to the 
jail he had on his person cigarettes and matches which 
he retained. It fails however to note that nowhere does 
the petition contain a direct allegation or one from 
which a reasonable inference may be drawn that plain- 
_tiff’s decedent had matches. It fails also to note that 
on motion of defendants plaintiff was required to amend 
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her petition. By this amendment she did not directly 
or by reasonable implication admit that decedent had 
matches. It was after this amendment that the answer 
was filed. 

After the answer was filed plaintiff filed a reply as 
follows: 

“Comes now the plaintiff and for her reply to the 
answer of the defendants filed herein, denies each and 
every allegation in said answer contained, except those 
which specifically admit to be true statements and alle- 
gations of the plaintiff’s petition. 

“Wherefore, plaintiff renews the prayer of her 
petition.” 

It will be observed that by this reply the plaintiff 
denied all of the allegations of the answer except such 
as were admitted to be true but significantly not a single 
allegation was admitted. 

The majority opinion on this state of the record says: 
“Under this rule it must be held as established by the 
pleadings that there were matches upon the person of the 
deceased when he was confined in the jail.” 

The rule referred to is the following: “When a general 
denial is interposed to a pleading, coupled with and fol- 
lowed by admissions, the denial yields to the admissions 
to the extent thereof.” The cases supporting the rule 
are set forth in the majority opinion and neither with 
the rule nor the supporting decisions do I find any 
fault. Here there is a general denial plainly not coupled 
with nor followed by admissions. 

The position taken in this respect by the majority is in 
my opinion indefensible in this instance. For the future, 
if it is to be adhered to as a precedent, it converts a reply 
which is in terms a general denial into an admission of 
the defensive allegations of an answer thus lifting from 
the shoulders of a defendant the-burden of sustaining 
his position. 

It is submitted that the following, beyond the subjects 
already discussed, fairly reflects the record before this 
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court, contains an analysis and presentation of the con- 
trolling legal principles, and sets forth the conclusions 
which should have been declared: 

The cause was tried to a jury. A verdict was returned 
in favor of defendants and judgment was entered on the 
verdict. A motion for new trial was filed which was 
overruled. From the judgment and the order overruling 
the motion for new trial the plaintiff has appealed. 

The cause was before this court previously and it is 
reported under the same title as here in 149 Neb. 261, 
30 N. W. 2d 906. The question there was that of whether 
or not the district court erred in sustaining the motion 
of the defendants to dismiss the action on the ground 
that the evidence failed to sustain a cause of action in 
favor of plaintiff and against the defendants. It was the 
conclusion of this court that the district court did so err. 

The brief of appellant contains eight assignments of 
error all of which, in the light of the view taken of the 
record, require consideration. They are substantially 
as follows: (1) The court erred in giving instruction 
No. 15; (2) the court erred in not following the plain 
mandate of this court remanding the case; (3) the court 
erred in giving instruction No. 10; (4) the court erred 
in refusing to give instruction No. 1 requested by the 
plaintiff; (5) the court erred in refusing to allow exhibit 
No. 14, the prison calendar, to be received in evidence; 
(6) the court erred in permitting the sheriff to testify 
as to customs in his own jail, or in other jails, without 
any proper foundation; (7) the court erred in not per- 
mitting plaintiff’s attorney to cross-examine the sheriff 
as to facts sworn to in his answer and contradicted by 
his testimony; and (8) the court erred in overruling 
plaintiff’s motion for a new trial. 

The facts upon which a determination of the questions 
presented depends are substantially as follows: 

On the night of December 20, 1943, at about 1:30 a. 
m., the plaintiff’s decedent and Ted Summers, also de- 
ceased, were locked in the jail of Dakota County, Ne- 
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braska. Neither the sheriff nor anyone on his behalf 
remained in close proximity to the jail during the re- 
mainder of the night. The caretaker of the courthouse 
arrived about 7:15 a. m. and smelled smoke and on in- 
vestigation found that the smoke was coming from the 
jail. He procured a key from the sheriff’s office, opened 
the jail door, and found the jail filled with dense smoke. 
He also found the plaintiff’s decedent lying on the floor 
of the jail dead. 

The jail is in the courthouse which is of what is or- 
dinarily termed fireproof construction. In the jail are 
two cell blocks, a passage separating the blocks, and 
what is referred to as a jail room. In the cells which 
were within the blocks there were beds or bunks on 
which were mattresses or sleeping pads and probably 
other bed clothing. The floor is concrete. There are 
two doors to the jail which are referred to as an inner 
and outer door. In the jail room are two glass windows 
hinged at the bottom and latched at the top. They open 
inward. The latches on the windows are about seven 
feet from the floor and were in reach of plaintiff’s de- 
cedent and Ted Summers. There was no method of 
communication from the inside. of the jail except through 
a wicket in the outside door. 

On the night in question O’Dell and Summers had been 
arrested by the marshal at Homer, Nebraska, and turned 
over to the sheriff and his deputy for detention until the 
following morning when it appears that the marshal 
proposed to file a criminal complaint against them. 

When O’Dell and Summers were placed in the jail 
they were given free range of the jail. Only the outer 
door was locked against them. The two windows re- 
ferred to were probably closed and apparently the bed 
mattresses and the bed clothing were in their proper 
places. There is no evidence of instruction or informa- 
tion given as to the facilities within the jail. There is 
no evidence that O’Dell had any such previous informa- 
tion although the evidence is subject to an inference 
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that Summers did since it is stated that he had been 
lodged in the jail on two or three previous occasions. 

There is no evidence that either O’Dell or Summers 
occupied beds in the cells. When found they were both 
on the floor outside the cells some distance apart. Sum- 
mers was pillowed on the floor practically fully dressed. 
O’Dell had apparently removed his outer clothing and 
was lying in the burned and charred remains of the bed- 
ding which had been removed from the cell beds. There 
was no evidence of struggle on the part of either of 
the men. The windows in the jail were closed. The 
evidence indicates that the two men died from suffo- 
cation from a fire which burned bedding on which O’Dell 
reclined which was still smouldering when they were — 
found. 

There is no direct or tangible evidence as to what 
caused the fire. It ought to be said here that these were 
the only inmates of the jail. There is evidence that 
O’Dell was a habitual smoker of cigarettes and that 
he smoked in the sheriff’s’office before he was placed 
in the jail. There is none that he smoked after being 
placed in jail or that he took cigarettes or matches with 
him into the jail. Neither of the men was searched 
before he was confined. 

It was on the facts, I think fairly reflected here, and 
the instructions of the court that the cause was sub- 
mitted to a jury and on which the jury based its verdict. 

As was pointed out in the former opinion of this 
court the action is grounded in negligence on the part 
of the sheriff the specifications of which are (1) that he 
failed to have a guard or custodian in charge of the jail, 
(2) that he failed to provide fire protection on the night 
in question, and (3) that he failed to provide proper 
ventilation for the jail which failure was responsible 
for the death of plaintiff’s decedent. 

The first claimed error is that instruction No. 15 was 
improper. By the instruction the jury was informed 
that the statutes of Nebraska do not require the sheriff 
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to maintain a constant guard over prisoners incarcer- 
ated in the county jail for the purpose of preventing 
them from harming themselves either deliberately or 
accidentally, also that the only provision of the statute 
with reference to the maintenance of a constant guard 
to county jails applies to a situation when the condi- 
tion of the jail is such as requires a constant guard to 
prevent escape. 

The first phase of the instruction correctly reflects 
the state of our statutes. Likewise does the second 
phase which doubtless refers to section 47-113, R. S. 
1943. While it is not thought that the instruction is 
erroneous as a statement of law, yet in the light of 
an examination of all of the instructions it could rea- 
sonably be considered as misleading. This instruction 
places an emphasis upon the lack of duty on the part 
of the sheriff without at any point in the entire instruc- 
tions giving the jury adequate information regarding 
either the statutory or common-law duties and obliga- 
tions of the sheriff with regard to the management or 
control of the jail or his conduct with regard to per- 
sons confined therein. 

The second assignment charges that the court erred 
in refusing to follow the mandate of the former opinion 
in this case. In that opinion the judgment was reversed 
and the cause remanded on the theory that there neg- 
ligence of the sheriff was an issue which should have 
been submitted to a jury for determination, of course 
under proper instructions. In the opinion it was said: 

“We think it was error for the trial court to refuse to 
submit to a jury the failure of the sheriff to provide a 
guard for the jail in its described condition and the 
proper inferences to be drawn from such failure.” 

It was also said: 

“We also think it was error for the court to refuse to 
submit to a jury the question of the adequacy of ventila- 
tion under the circumstances and the failure to make 
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outside communication available and the proper infer- 
ences to be drawn from these circumstances.” 

Again it was said: 

“We think that the question of whether or not the 
sheriff under the circumstances failed to respond to his 
duty to the plaintiff's decedent, in the light of the po- 
tential for danger of which he knew or in the ordinary 
exercise of his faculties for observation and under- 
standing should have known, was a question for deter- 
mination by a jury.” 

There can be no doubt that these pronouncements 
amounted to a mandate that the subjects mentioned 
therein should be submitted to a jury for determination. 
Beyond the recitals in instruction No. 1 which substan- 
tially follow the allegations of the petition as to negli- 
gence the jury was given no information as to the issues 
tendered by the plaintiff. Therein and nowhere else 
was it given adequate information regarding the com- 
mon-law or statutory duty of the sheriff in the circum- 
stances disclosed. 

The quoted pronouncements relate to issues presented 
and they could not have been intelligently or adequately 
considered without information upon the law relating 
thereto. The jury was entitled to appropriate instruc- 
tions on these issues. This court said in Boice v. Palmer, 
55 Neb. 389, 75 N. W. 849: ‘A party to an action is en- 
’ titled to have the jury instructed with reference to his 
theory of the case, when the pleadings present the theory 
as an issue and it is supported by competent evidence.” 
This was quoted with approval in Landrum v. Roddy, 
143 Neb. 934, 12 N. W. 2d 82, 149 A. L. R. 1041. 

In Stoffel v. Metcalfe Construction Co., 145 Neb. 450, 
17 N. W. 2d 3, this rule, worded slightly different, was 
followed. Further in this case it is made clear that to 
satisfy the requirements of the rule the theory of liability 
or non-liability must appear in the instructions. 

On the question of whether or not the pronouncements 
in the former opinion correctly reflected the legal prin- 


Vou. 152] JANUARY TERM, 1950 315 
O’Dell v. Goodsell 


ciples which should prevail attention is directed to Allen 
v. Cavin, 179 Okl. 460, 66 P. 2d 40. In the opinion there 
it was said: “It may be seen, therefore, that the weight 
of authority is that the statutory duty imposed upon the 
sheriff to keep his prisoners safely charges him with the 
duty of ordinary care to accord them decent treatment 
and to see that they do not come to harm by negligence.” 
See, also, Dunn v. Swanson, 217 N. C. 279, 7S. E. 2d 563; 
Ratliff v. Stanley, 224 Ky. 819, 7S. W. 2d 230, 61 A. L. R. 
566; Kusah v. McCorkle, 100 Wash. 318, 170 P. 1023, L. 
R. A. 1918C 1158; Eberhart v. Murphy, 110 Wash. 158, 
188 P. 17, on rehearing, 113 Wash. 449, 194 P. 415; State 
of Indiana ex rel. Tyler v. Gobin, 94 F. 48; 57 C. J., 
Sheriffs and Constables, § 512, p. 899. 

It should be held therefore that the failure to properly 
instruct on the issues in conformity with the former 
opinion was error prejudicial to the plaintiff. 

By the third assignment it is contended that the court 
erred in giving instruction No. 10 by which the question 
of contributory negligence of plaintiff's decedent was 
submitted to the jury. The substantial contention in this 
connection is that there was no evidence showing contrib- 
utory negligence on his part and none from. which a 
reasonable inference could be drawn. 

If there was no such evidence then of course it was 
error to give the instruction. In Allen v. Clark, 148 Neb. 
627, 28 N. W. 2d 439, it was said: ‘This court has 
repeatedly said that, where contributory negligence is 
pleaded as a defense, but there is no evidence to support 
such defense, it is prejudicial error to submit such issue’ 
to a jury.” 

The alleged contributory negligence which was the 
occasion for the giving of the instruction was the charge 
that plaintiff’s decedent lighted a cigarette or cigarettes 
which ignited the material burned in the jail and that 
by his act he and his fellow prisoner came to their death 
and further that he failed to open a window or the 
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windows, which if it had been done would have pre- 
vented the disaster. 

As to the windows there is no evidence that he knew 
anything about them or their fastenings. From the 
position in which the bodies were found and the location 
of O’Dell with relation to the. fire it may be at least 
conjectured if not even reasonably inferred that suffo- 
cation took place without either of them having knowl- 
edge of danger. It appears that no evidence relating to 
the windows justified the giving of the instruction on 
contributory negligence. 

The only evidence upon which to base a conclusion 
that O’Dell negligently caused the fire was that before 
being locked in the jail he had been smoking. There 
is no evidence that he entered the jail with a lighted 
cigarette or that he lighted one after entry. That he 
did light a cigarette and that it was his act that caused 
the fire may well be conjectured or considered a possi- 
bility or even a probability but as either a possibility or 
probability it is not supported by evidence necessary to 
say within the meaning of the decisions that this was a 
reasonable inference based on evidence, or an inference 
based on proved or conceded facts. Kilpatrick v. Rich- 
ardson, 40 Neb. 478, 58 N. W. 932; Kearney Canal & 
Water Supply Co. v. Akeyson, 45 Neb. 635, 63 N. W. 921; 
Meyer v. Platte Valley Construction Co., 147 Neb. 860, 
25 N. W. 2d 412. Verdicts may not be allowed to rest 
upon conjecture, possibility, or unsupported probability. 
Zitnik v. Union P. R. R. Co., 91 Neb. 679, 136 N. W. 
995; Painter v. Chicago, B. & Q. R. R. Co., 93 Neb. 419, 
140 N. W. 787; Mischnick v. Iowa-Nebraska Light & 
Power Co., 125 Neb. 598, 251 N. W. 258; Bowers v. 
Kugler, 140 Neb. 684, 1 N. W. 2d 299; Bowerman v. 
Greenberg, 142 Neb. 721, 7 N. W. 2d 711; McCullough v. 
Omaha Coliseum Corporation, 144 Neb. 92, 12 N. W. 2d 
639. 

The conclusion reached is that the evidence did not 
justify the giving of instruction No. 10. 
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In the fourth assignment of error it is urged that the 
court erred in refusing to give instruction No. 1 re- 
quested by plaintiff. The requested instruction is as 
follows: “You are instructed that there is a presump- 
tion, in the absence of evidence to the contrary, that the 
deceased, Judd Marion O’Dell, exercised due care and 
caution for his own safety, and, in considering the issue 
of negligence of the deceased, you should give the plain- 
tiff the benefit of this presumption, until it is overthrown 
by a preponderance of the evidence.” The wording of 
this instruction was approved in Sorensen v. Selden- 
Breck Construction Co., 98 Neb. 689, 154 N. W. 222. It 
is true that it was stated in that opinion that such an in- 
struction was unnecessary yet in approval the court said: 
“It is conceded that these instructions correctly state 
abstract propositions of law, but it is urged that, as 
stated, they are not applicable to the facts in this case, 
and were therefore misleading and prejudicial.” If the 
declaration may not be regarded as precedent still it may 
be considered for its persuasive effect. See, also, Al- 
brecht v. Morris, 91 Neb. 442, 136 N. W. 48. 

In the light of the view taken that there was no evi- 
dence of contributory negligence the portion of the 
instruction dealing with the issue of negligence of the 
deceased was improper. Treated as a request for an 
instruction on the presumption of which the plaintiff 
was entitled to have the benefit and the request con- 
taining a correct statement of legal principle in that 
connection the plaintiff was entitled to a proper instruc- 
tion in that respect. It was error for the court to re- 
fuse to so instruct. 

The fifth and seventh assignments of error will be dis- 
cussed together since the two relate to similar prin- 
ciples of law. The court refused to admit in evidence 
the prison calendar which among other things contained 
a notation made by the sheriff as to the reason for 
placing O’Dell in the jail. The notation contained sub- 
stantially a statement that O’Dell was intoxicated. This 
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was in conflict with the testimony given by the sheriff 
on the trial with regard to the condition of O’Dell. The 
sheriff signed and acknowledged an answer which was 
filed in the case wherein he declared that O’Dell was 
intoxicated. This likewise was in conflict with his testi- 
mony given on the trial. 

The condition of O’Dell had a material bearing upon 
the care and caution required of the sheriff in the im- 
prisonment and detention of O’Dell. Therefore it was 
proper for plaintiff to have the conflicting statements of 
the sheriff before the jury for the purposes of impeach- 
ment or of testing his credibility as a witness. Thomas 
v. Poulson, 149 Neb. 44, 30 N. W. 2d 59. 

It was error to refuse to admit into evidence the calen- 
dar and to refuse to allow cross-examination as to the 
answer. It so happens however that the error was not 
prejudicial since plaintiff got before the jury otherwise 
all that could have been obtained by admission of the 
exhibit in evidence or by cross-examination in regard to 
the answer. 

The sixth assignment charges that the court erred in 
permitting the sheriff to testify as to the custom in the 
Dakota County jail and other jails with regard to al- 
lowance of smoking by prisoners and with regard to 
allowance of fire extinguishers in the jail. 

The diligence required of the sheriff herein with re- 
gard to the safety of O’Dell is well stated in 38 Am. Jur., 
Negligence, § 29, p. 673, as follows: “The degree of 
diligence which one must observe in the performance 
of his common-law duty to use care to prevent injury to 
others is ordinary care or reasonable care.” 

It is recognized that within limitations evidence of 
ordinary practice or custom of persons in the perform- 
ance under similar circumstances of acts like those al- 
leged to have been done negligently may be competent 
as bearing upon the question of whether or not the per- 
son charged has used ordinary and reasonable care. 
38 Am. Jur., Negligence, § 317, p. 1015. 


VoL. 152] JANUARY TERM, 1950 319 
O’Dell v. Goodsell 


It is also recognized, likewise within limitations, that 
evidence of custom is admissible to prove negligence as 
well as to disprove it. 38 Am. Jur., Negligence, § 317, 
p. 1015. 

In this case however nothing appears in the record 
to justify the admission of evidence of custom. There 
is no contention that the sheriff should have provided 
a fire extinguisher within the jail. Also there is nothing 
beyond conjecture that the fire was started as a result 
of O’Dell or Summers taking smoking materials in or 
smoking within the jail. The evidence received as to 
custom could not be considered in aid of the defense of 
the sheriff against negligence on his part or of contribu- 
tory negligence charged against plaintiff’s decedent. 

The last assignment of error is that the court erred 
in overruling the motion for a new trial. By the rulings 
on the other assignments the correctness of this con- 
tention has been made manifest. 

The judgment of the district court should be reversed 
and the cause remanded for a new trial. 

Bos.Laucu, J., concurs in this dissent. 

MESSMORE, a, dissenting. 

I concur in the dissent of Judge Yeager sie upon 
the ground that the record fails to disclose any compe- 
tent evidence, or any reasonable inference that may be 
drawn therefrom, of contributory negligence on the part 
of plaintiff’s decedent which caused or contributed to 
his death by suffocation while incarcerated in the Da- 
kota County jail. 

Submission of the issue of contributory negligence on 
the part of the plaintiff’s decedent to the jury, under 
the circumstances, constituted prejudicial error. 

The judgment should be reversed and the cause re- 
manded for a new trial. 
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Susie M. ANTHONY, APPELLANT, V. CiTy oF LINCOLN, 


APPELLEE, 
41 N, W. 2d 147 


Filed February 8, 1950. No. 32673. 


1. Municipal Corporations. Where the injuries in suit were a 
consequence of a defect in a public sidewalk not caused by any 
positive negligent act of the city either in its construction or 
maintenance, the city may not be subjected to liability if the re- 
quirement of the statute and charter of the city as to notice 
of defect before the occurrence complained of has not been 
complied with. 

Where the injuries in suit were caused by a defect in 
or obstruction of a public sidewalk created by the positive mis- 
feasance of the city, the giving of notice to it of the defect or 
obstruction as prescribed by statute and charter of the city is 
not a prerequisite to maintaining an action therefor. 

3. Municipal Corporations: Negligence. A municipal corporation is 
not an insurer of the safety of pedestrians using its sidewalks, 
but is required only to keep them in a reasonably safe condition 
for travel on them by the public. 

Persons using the sidewalks of a city are re- 
quired to exercise ordinary care and caution for their safety and 
to Keep. a lookout for danger in their path. 
Where there is an accumulation of debris upon 
a sidewalk that constitutes an obstruction thereof, placed there 
by the city, in consequence of which a traveler falls and is in- 
jured while using the sidewalk, the question of whether or not 
the city was negligent is one of fact to be determined by a jury, 
when the evidence is such that reasonable minds may draw 
different conclusions from it. 

What is reasonable care in keeping a side- 
walk in a reasonably safe condition for travel by the public must 
be determined by the particular facts and circumstances of each 
case by the jury, if reasonable minds may arrive at different 
conclusions from the evidence. 

7. Trial. In determining the correctness of the action of the district 
court in directing a verdict in an action at law for the defendant, 
this court will consider the evidence and all inferences fairly 
deducible therefrom most favorably to the plaintiff. 

8. Negligence. Contributory negligence is not imputable to a 
plaintiff as a matter of law from the fact that he attempts to 
pass over a sidewalk that is obstructed if the obstruction is 
such that a man of ordinary intelligence would reasonably believe 
that with proper care and caution he could pass with safety not- 
withstanding the defect. 
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9. Municipal Corporations: Negligence. Previous notice and knowl- 
edge of a defect in a sidewalk will not constitute contributory 
negligence to bar a recovery as a matter of law for injuries 
received on account of the defect. 

The care required of a pedestrian in walking 
over a sidewalk is not that he must go around an obstruction or 
defect, but in passing over it he must use some care and caution 
beyond the ordinary care exercised by a person. walking upon 2 

sidewalk knowing of no defect therein. 

11. Negligence. Want of ordinary care, and not knowledge of 
danger, is the test of contributory negligence. 


10. 


APPEAL from the district court for Lancaster County: 
JEFFERSON H. Broapy, JUDGE. Reversed and remanded. 


Louis B. Finkelstein, and Mockett, Davies, Pace & 
Perkins, for appellant. 


John Jacobsen and C. Russell Mattson, for appellee. 


Heard before Suumons, C. J., CARTER, MESsmoreE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


Bos.LaucH, J. 

Susie M. Anthony, appellant, sued the City of Lincoln, 
Nebraska, appellee, to recover damages for personal 
injuries sustained by her in a fall on a public sidewalk, 
for the maintenance of which appellee was responsible, 
caused, as appellant claims, by an obstruction of the side- 
walk which the city should have removed to have main- 
tained it in a reasonably safe condition for public travel 
thereon. 

The district court, at the close of the evidence intro- 
duced by the parties, granted the motion of appellee for 
an instructed verdict, judgment was entered for it on the 
verdict, the motion of appellant for a new trial was 
denied, and she appealed. 

There is no substantial dispute in the evidence in this 
case except as to the amount of precipitation, if any, on 
the 18th and 19th days of September 1943. The evidence, 
tends to show that: 

Block 9, Pitcher and Baldwin’s Second Subdivision to 
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University Place, now Lincoln, Nebraska, is bounded by 
Madison Street on the south, 38th Street on the west, 
Cleveland Street on the north, and 39th Street on the 
east, and at the time of the accident, September 19, 1943, 
there was a sidewalk on the north side of Madison Street 
adjacent to the south line of Block 9. There was no walk 
on the south side of the street, and none along either side 
_ of Cleveland Street. Madison Street was a dirt highway. 
This location and much of the immediate surrounding 
area was not improved. Appellant lived west of 38th 
Street and was much of the time employed by and 
worked in a cafe east of 39th Street from 7 a. m. to 2:30 
p. m. each day except Sunday when she commenced work 
at 6 a.m. She used the sidewalk in going to and from 
her work and to and from her home to other places. It 
was the only one available to her.. She guessed that she 
had -been over this sidewalk a hundred times. Large 
weeds grew along and extended over and upon the side- 
walk, and when they were wet she and other travelers 
were compelled to use the street in passing that way. 
On August 24, 1943, appellee cut the weeds and grass on 
Block 9 and along the sidewalk with a self-propelled 
power mower which moved north and south on the block, 
and to and upon the sidewalk and turned on it. This 
was done in such a manner that a large quantity of cut 
weeds, dirt, chunks of dirt, and debris were deposited 
and left upon and all over the sidewalk. Weeds not cut, 
the roots of which were still in the ground, were bent 
and mashed down on and across the walk. The sidewalk 
was nearly impassable because of this condition. Appel- 
lant and others, when the street was not muddy, walked 
in Madison Street. She couldn’t get through the side- 
walk because of “Too much dirt and weeds and stuff.” 
There was a light rain during the night of September 
18, and the morning of September 19, 1943, and it was 
raining when she left her home shortly before 6 a. m. 
on that morning to go to to her work at the cafe. It was 
still dark and cloudy. The sidewalk had wet mud on it. 
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When she was near the southeast corner of Block 9, 
walking along carefully on the sidewalk, her foot caught 
and tangled in the weeds, and she fell suddenly forward 
on her nose and face. Where her foot was caught, there 
were three big long stems of weeds bent over the side- 
walk. There were uncut weeds which caught her foot, 
and there were cut and uncut weeds all tangled by and 
over her feet. There were enough weeds to throw her. 
She sustained injuries from her fall. Other persons saw 
a pool of blood where she fell, and there was blood from 
there to the home of her sister where appellant went 
when she was able to get up and walk. 

Appellee says that the district court was correct in 
directing a verdict and rendering judgment in its favor 
because appellant failed to establish compliance with the 
provisions of the statute and charter of appellee to the - 
effect that it is exempt from liability for damages or 
injuries sustained or suffered by reason of a defective 
sidewalk, unless actual notice in writing of the alleged 
unsafe condition thereof is filed with the city clerk at 
least five days before the occurrence of any injury or 
damage claimed to have been caused by the defect com- 
plained of by the person seeking the recovery of damages. 
§ 15-843, R. S. 1943; § 38, Art. IX, Home Rule Charter of 
the City of Lincoln, Nebraska. It is true that no notice 
of the character required by these provisions was filed 
with or given to appellee. If the statute and charter 
provisions referred to were applicable, the disposition 
made of this case by the district court was inevitable. 
Where the defect in question was not caused by any 
positive negligent act on the part of the city, either in the 
original construction 6f the sidewalk, or in subsequently 
creating a defective or dangerous condition in or on it, 
the city may not be subjected to liability, if the require- 
ment of the statute and charter has not been satisfied. 
Woods v. City of Lincoln, 104 Neb. 449, 177 N. W. 792. 
The charge of negligence against appellee is not that the 
defect alleged to have caused the fall by and injuries to 
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appellant was in the construction ‘of the sidewalk or was 
the result of wear, decay, or obsolescence, but the appel- 
lant by pleading and evidence claims that appellee ob- 
structed and made the sidewalk unsafe for pedestrians by 
cutting weeds and grass, placing and leaving them and 
chunks of dirt and other debris on the sidewalk, permit- 
ting uncut weeds to grow near and extend upon and 
across it, and in cutting weeds near and along the walk 
appellee by the use of its machine bent and broke uncut 
weeds down upon and across the sidewalk and left them 
there; that the weeds, dirt, and debris deposited by the 
city on the walk became damp and slippery and created 
an unusual, unnatural, and dangerous condition that 
made the sidewalk unsafe and dangerous for persons 
traveling on it and exercising due caution for their 
- safety; that the obstruction of the sidewalk caused appel- 
lant to fall and suffer injuries; and that this condition 
existed for three weeks or more before appellant fell and 
was injured. Appellant pleaded, and her evidence tends 
to show, positive negligent acts of appellee. Misfeasance 
is the gist of her charge of negligence against appellee. 
The statutory and charter requirement of written notice 
to the city of its defective sidewalk before the occurrence 
of the injury complained of has no application to an 
obstruction or defect caused by the city itself. The 
reason of this is that the city is deemed to have knowl- 
edge of a situation it creates, and notice to it would not 
add to its knowledge. Tewksbury v. City of Lincoln, 84 
Neb. 571, 121 N. W. 994, 23 L. R. A. N. S. 282; Enyeart v. 
City of Lincoln, 136 Neb. 146, 285 N. W. 314; Woods v. 
City of Lincoln, supra; McMasters v. City of Lincoln, 
101 Neb. 278, 163 N. W. 319. This contention of appel- 
lee is, in this case, without merit. 

Appellee defends the directing of a verdict and entry 
of a judgment for it by asserting there is no evidence 
of negligence of appellee. It is the law that a municipal 
corporation is not an insurer of the safety of pedestrians 
using its sidewalks, but it is required only to keep them 
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in a reasonably safe condition for travel on them by 
the public (§ 15-734, R. S. 1943; City of Lincoln v. 
O’Brien, 56 Neb. 761, 77 N. W. 76; Goddard v. City of 
Lincoln, 69 Neb. 594, 96 N. W. 273), and persons using the 
sidewalks of a city are required to exercise ordinary 
care and caution for their safety, and must keep a look- 
out for danger in their path. Hupfer v. City of North 
Platte, 134 Neb. 585, 279 N. W. 168; Gaver v. City of 
Columbus, 141 Neb. 832, 4 N. W. 2d 924; Hanley v. Fire- 
proof Building Co., 107 Neb. 544, 186 N. W. 534, 24 A. L. 
R. 382; Welsh v. City of South Omaha, 98 Neb. 148, 152 
‘N. W. 302. Where there is an accumulation of debris 
that constitutes an obstruction of a sidewalk generally 
used by pedestrians, placed there by the city, in conse- 
quence of which a traveler falls and is injured while 
using the sidewalk, the question of whether or not the 
city was negligent in failing to remove the defect or 
obstruction is one of fact to be determined by the jury 
and is not a question of law when the evidence is such 
that reasonable minds may draw different conclusions 
from it. Pinches v. Village of Dickens, 127 Neb. 239, 
254 N. W. 877; City of Aurora v. Cox, 43 Neb. 727, 62 
N. W. 66; Foxworthy v. City of Hastings, 25 Neb. 133, 
41 N. W. 132; Nebraska City v. Rathbone, 20 Neb. 288, 
29 N. W. 920. What is reasonable care in keeping a side- 
walk in a reasonably safe condition for travel by the 
public must in each case be determined by its peculiar 
facts and circumstances by the jury, if reasonable minds 
may arrive at different conclusions from the evidence. 
City of Aurora v. Cox, supra; Lammers v. Carstensen, 
109 Neb. 475, 191 N. W. 670; Melcher v. Murphy, 149 Neb. 
541, 31 N. W. 2d 411. It is not permissible for this court 
to determine that negligence of appellee did or-did not 
exist in the respects claimed by appellant, but it may 
only decide whether or not sufficient evidence was pro- 
duced on that issue to compel the submission of it to the 
jury and to sustain a finding, if made by the jury, that 
appellee was negligent and its negligence was the proxi- 
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mate cause of the injuries to appellant. A verdict on 
this issue was directed against her, and she is entitled to 
have the evidence and all inferences fairly deducible 
therefrom viewed in the most favorable light. Guyette 
v. Schmer, 150 Neb. 659, 35 N. W. 2d 689; In re Estate of 
Bainbridge, 151 Neb. 142, 36 N. W. 2d 625. It is signifi- 
cant that the district court did not find that there was an 
absence of evidence of negligence of appellee but only 
that appellant was chargeable with contributory negli- 
gence as a matter of law, and because thereof she was 
barred in any event from a recovery. The evidence, 
summarized herein, is in all important respects undis- 
puted, and is of such a character that reasonable minds 
could reasonably draw different conclusions therefrom 
on the issue of negligence alleged against appellee, and a 
verdict on this issue by the jury favorable to appellant 
would be sustained by the evidence. The district court 
should have submitted the issue of the negligence of 
appellee to the jury. 

Appellant contends that the district court erred in 
sustaining the motion of appellee for a directed verdict 
and in not submitting the issues of the case to the jury. 
The reason the court gave for withholding the issues 
from the jury was that appellant was chargeable with 
contributory negligence as a matter of law because she 
was familiar with the walk, had gone over it a number 
of times, knew its condition, and was attempting to 
pass over it when she fell and was injured. There is 
evidence that plaintiff and many other persons had used 
the sidewalk many times; that it was the only one avail- 
able to them; that before the weeds were cut and when 
they were wet and the adjacent street was in favorable 
condition, they walked in it; and that after the weeds 
were cut and the sidewalk was obstructed by acts of 
the city, they sometimes walked in the street when it 
was in proper condition for pedestrian use. The record 
justifies the statement that appellant knew the condition 
of the sidewalk at all times from the cutting of the weeds 
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on August 24, 1943, until she fell on September 19, 1943, 
but this did not make her guilty of contributory negli- 
gence as a matter of law. The rule is that a plaintiff 
is not required to negative contributory negligence in 
pleading his cause of action (D. J. O’Brien Co. v. Omaha 
Water Co., 83 Neb. 71, 118 N. W. 1110; King v. Douglas 
County, 114 Neb. 477, 208 N. W. 120); that contributory 
negligence is a defense, and where pleaded, the burden 
is on the defendant to prove it by the greater weight of 
the evidence pertinent to that issue; and that the burden 
does not shift during the trial, but the defendant may 
have the benefit of any evidence of plaintiff tending to 
prove the defense of contributory negligence. Johnson 
v. Griepenstroh, 150 Neb. 126, 33 N. W. 2d 549; Roberts 
‘v. Carlson, 142 Neb. 851, 8 N. W. 2d 175; Spaulding v. 
Howard, 148 Neb. 496, 27 N. W. 2d 832. The appellee 
produced no evidence on this issue. Appellant pleaded 
that she used due care and offered evidence that she was 
walking carefully as she proceeded on the walk at 
the time she fell. There is no contradiction of this and 
no proof that she did not use due care and caution. Con- 
tributory negligence is not imputable to a plaintiff as a 
matter of law from the fact that he attempts to pass 
over a walk that is obstructed or otherwise out of repair, 
provided that the obstruction or other defect is such 
that a man of ordinary intelligence would reasonably 
believe that with proper care and caution he could pass 
with safety notwithstanding the defect. Enyeart v. 
City of Lincoln, supra; City of Beatrice v. Forbes, 74 
Neb. 125, 103 N. W. 1069; Pinches v. Village of Dickens, 
supra. In the case last cited this court said: ‘Previous 
notice of a defect in a walk will not constitute sufficient 
contributory negligence to bar recovery as a matter of 
law for injuries received on account of the defect. * * * 
The care required of a pedestrian in walking over a 
traveled way does not mean that he must go around the 
obstruction or defect, but in passing over it he must 
use some care and caution beyond the ordinary care 
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exercised by a person walking upon a sidewalk knowing 
of no defect therein.” Want of ordinary care, and not 
knowledge of the danger, is the test of contributory 
negligence. Welsh v. City of South Omaha, supra; Klem- 
ent v. Lindell, 139 Neb. 540, 298 N. W. 137. The record 
in this case does not permit a finding that plaintiff was 
guilty of contributory negligence as a matter of law. 
That issue should have been submitted to the jury. 
The motion for a directed verdict should have been 
denied and the issues of the case submitted to the jury. 

The judgment in this case should be, and is, reversed, 
and the cause remanded for a new trial. 

REVERSED AND REMANDED. 


Dwain R. HAMILTON, APPELLEE, V. OMAHA & COUNCIL 


BLuFFS STREET RAILWAY COMPANY, APPELLANT. 
41 N. W. 2d 139 


Filed February 3, 1950. No. 32694. 


1. Trial. In an action where the evidence produced by the plaintiff 
is not sufficient to support a verdict in his favor, it is the duty 
of the trial court to direct a verdict for the defendant. 

In an action where there is any evidence which will 
support a finding for a party having the burden of proof, the 
trial court cannot disregard it and direct a verdict against him. 
If a motion for directed verdict made at the close of the 
evidence in a case should have been sustained for want of evi- 
dence to support a verdict in favor of the party against whom 
made, it is the duty of the court on motion for judgment not- 
withstanding the verdict timely made to sustain such motion to 
set aside the verdict and to render judgment pursuant to the 
motion for directed verdict. 

In considering whether or not a motion by a defendant 
for directed verdict should have been sustained, the motion must 
be treated as an admission of the truth of all material and rele- 
vant evidence submitted by the plaintiff. 

5. Negligence: Trial. In a case where negligence or contributory 
negligence is interposed as a defense, the court may direct a 
verdict in favor of the defendant based thereon only if it clearly 
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appears that the negligence of the plaintiff was more than 
slight when compared with that of the defendant. 

6. Automobiles: Negligence. As a general rule it is negligence as 
a matter of law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time to avoid a- 
collision with an object within the area illuminated by his lights. 

7. Negligence: Trial. Where, however, different minds may rea- 
sonably draw different conclusions or inferences from the evi- 
dence or there is a conflict in the evidence as to whether or not 
negligence or contributory negligence has been established, the 
question is for the jury. 

8. Trial: Appeal and Error. It is the duty of the court to instruct 
on the issues tendered by a defendant in an answer or cross- 
petition if they are supported by evidence and a failure so to do 
is prejudicial error. 

9. Pleading: Negligence. When negligence as a proximate cause 
is charged against a plaintiff by a defendant in an answer it is 
sufficient as a charge of contributory negligence. 


AppPEAL from the district court for. Douglas County: 
JAMES M., FITZGERALD, JuDGE. Reversed and remanded. 


Kennedy, Holland, DeLacy & Svoboda, for appellant. 
Wear & Boland, for appellee. 


Heard before Summons, C. J., MEssmore, YEAGER, 
CHAPPELL, WENKE, and BosLauGH, JJ. 


YEAGER, J. 

This is an action by Dwain R. Hamilton, plaintiff and 
appellee, against the Omaha & Council Bluffs Street 
Railway Company, defendant and appellant, for damages 
for personal injuries and damage to property and a 
cross action by the defendant against plaintiff for dam- 
age to property. 

The cause was tried to a jury. The jury returned a 
verdict in favor of plaintiff for $1,500 on his action and 
also in his favor on defendant’s cross action. Judgment 
was entered on the verdict. Thereafter in due time the 
defendant filed a motion for judgment in its favor on the 
action and cross action notwithstanding the verdict 
and a motion for new trial. The two motions were over- 
ruled. 
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From the judgment and the rulings on the motion for 
judgment notwithstanding the verdict and the motion 
for new trial the defendant has appealed. 

The action grew out of a collision which occurred be- 
tween an automobile owned and operated by the plaintiff 
and a bus belonging to the defendant which was being 
used to transport passengers over and upon streets of 
the city of Omaha, Nebraska. The place of the collision 
was the intersection of Forty-first Avenue and Cuming 
Street and the time was December 19, 1947, at about 
7 p.m. The time, place, and results of the accident are 
not in substantial dispute. The only substantial dispute 
involved in this appeal relates to the cause and responsi- 
bility for the occurrence. 

Cuming Street at the point in question extends east 
and west, is a four-lane street, and is 46 feet in width 
from curb to curb. Forty-first Avenue comes into Cum- 
ing Street from the south. It does not extend north of 
Cuming Street. It is 26 feet in width from curb to 
curb. At the point where Forty-first Avenue intersects 
it, Cuming Street is protected by a stop sign. 

At the time of the collision the bus had come into the 
intersection from the south and the front end thereof 
had reached about the center of Cuming Street and was 
in the act of turning west or to the left. The bus was 
about 28 feet in length. When it arrived in this position 
the plaintiff came from the west in the outer or south 
traffic lane of Cuming Street and ran into the left side 
of the bus with his automobile. The point of contact 
was slightly to the front of the center of the bus. 

The plaintiff by his petition declared that the acci- 
dent was caused by the negligence of the defendant in 
that the driver of the bus (1) failed to bring the bus 
to a stop at the stop sign before entering Cuming Street 
in violation of the statutes of Nebraska and the ordi- 
nances of the city of Omaha, (2) that he failed to keep 
a proper lookout for traffic, (3) that he failed to sound 
any signal or warning of his approach, (4) that he failed 
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to have the bus. under proper control, and (5) that he 
failed to bring his bus to a stop or to change, alter, or 
divert the course thereof when he saw or, in the exer- 
cise of ordinary care, should have seen the plaintiff in 
a position of peril. No further reference will be made 
to the first and fourth of these specifications of negli- 
gence since by the instructions they were not submitted 
to the jury for consideration. 

The defendant by answer after a general denial de- 
clared that the accident was caused by the negligence 
of the plaintiff in that (1) he carelessly and negligently 
drove his car at an excessive and negligent rate of speed 
under the circumstances, (2) he carelessly and negli- 
gently failed to accord to the defendant’s bus the right- 
of-way although it was in the intersection first and was 
in the act of making a left-hand turn, (3) he carelessly 
and negligently failed to have his car under control, (4) 
he carelessly and negligently failed to. stop his car and 
to avoid a collision with the defendant’s bus, and (5) 
he carelessly and negligently failed to keep a proper 
lookout. 

As a part of its cross action for damages to its bus 
the defendant by reference reasserted the charges of 
negligence on the part of plaintiff set forth in the answer. 

None of these charges of negligence against the plain- 
tiff were submitted by the instructions for consideration 
by the jury. 

As grounds for reversal the defendant has: presented 
numerous assignments of error. A considerable number 
of them fall logically into groups and do not require 
separate consideration. At the close of plaintiff’s evi- 
dence and again at the conclusion of all of the evidence 
the defendant moved for a directed verdict and, as 
pointed out, after verdict it moved for judgment not- 
withstanding the verdict and for a new trial. A group 
of six (Nos. 1, 2, 3, 4, 5, and 6) challenges the sufficiency 
cf the evidence to support or sustain the submission of 
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the case to a jury and to sustain the verdict and 
judgment. 

In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in his 
favor it is the duty of the trial court to direct a verdict 
for the defendant. Reynolds v. Burlington & M.R. R. R. 
Co., 11 Neb. 186, 7 N. W. 737; Lee v. Hildebrand, 119 
Neb. 717, 230 N. W. 673; Redwelski v. Omaha & C. B. 
St. Ry. Co., 137 Neb. 681, 290 N. W. 904; Hansen v. Vil- 
lage of Ralston, 145 Neb. 838, 18 N. W. 2d 213. 

Where however there is any evidence which will sup- 
port a finding for a party having the burden of proof, 
the trial court cannot disregard it and direct a verdict 
against him. Husenetter v. Little, 78 Neb. 220, 110 N. 
W. 541; Oswald v. Equitable Life Assurance Society, 
128 Neb. 173, 258 N. W. 41; Gorman v. Bratka, 139 Neb. 
84, 296 N. W. 456; Komma v Kreifels, 144 Neb. 745, 14 
N. W. 2d 591; Herman v. Firestine, 146 Neb. 730, 21 N. 
W. 2d 444; Rueger v. Hawks, 150 Neb. 834, 36 N. W. 2d 
236. 

If a motion for directed verdict made at the close of 
the evidence in a case should have been sustained for 
want of evidence to support a verdict in favor of the 
party against whom made, it is the duty of the court on 
motion for judgment notwithstanding the verdict timely 
made to sustain such motion to set aside the verdict and 
to render the judgment pursuant to the motion for di- 
rected verdict. § 25-1315.02, R. R. S. 1943. 

The determination upon this group of assignments of 
error in the respect mentioned is to be made in the 
light of these three legal propositions. 

Evidence of the plaintiff is to the effect that at the 
time in question he was traveling eastward in the south 
or outer lane at the rate of about 25 miles an hour; that 
his lights were burning; that automobiles were parked 
at the curb just west of Forty-first Avenue; that when 
he was about 30 feet west of Forty-first Avenue plaintiff 
observed the bus emerging into Cuming Street from 


Vou. 152] JANUARY TERM, 1950 333 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. 


the south; that he first saw it when it was about two 
feet into Cuming Street; that the bus did not stop but 
kept on going forward until after the collision; that 
when he saw the bus he set his brakes but was not able 
to stop without striking the bus; and that the collision 
of his automobile with the bus was near the middle 
thereof. The evidence as to speed of the bus is that it 
was traveling at from one to five miles an hour. There 
was no evidence of rain or snow but it appears that the 
pavement was wet or damp. There is evidence on the 
part of plaintiff that at the time the driver was talking 
to another bus operator who was a passenger on the bus. 

On behalf of the defendant the bus operator testified 
that he stopped at the stop sign on the south side of 
Cuming Street, looked west, and saw the lights of an 
automobile, which later proved to be the automobile of 
plaintiff, coming from the west a block or a block and 
one-half away. He proceeded north into the intersection 
and looked to the east. After he had proceeded about 
15 feet into the intersection he again looked west and 
saw plaintiff’s automobile about 100 feet away. He 
attempted then to accelerate the speed of the’ bus but 
was not able to do so, at least not in any appreciable 
degree. He said that at the time of the collision the 
front end of the bus was at about the center of Cuming 
Street and that thereafter it traveled forward only a 
few feet. A witness for defendant said she saw the 
automobile of plaintiff about a block away and that it 
approached at a speed, as it seemed to her, of between 
40 and 45 miles an hour. The bus driver denied that 
he was talking with anyone on the bus after the bus 
started. 

This résumé fairly reflects the pertinent evidence upon 
the subject presently being examined. On this evidence 
the defendant urges that it becomes necessary to say 
the cause of action of plaintiff is without support and 
that the trial court therefore erred, first, in refusing to 
direct a verdict in favor of defendant at the close of all 
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of the evidence; second, in refusing to sustain the motion 
for judgment notwithstanding the verdict; and third, 
in refusing to grant a new trial. 

Also on this evidence the defendant urges that its 
cross action was conclusively sustained and that the 
trial court erred, first, in refusing to direct a verdict 
in its favor at the close of the evidence; second, in re- 
fusing to sustain the motion for judgment notwithstand- 
ing the verdict; and third, in refusing to grant a new 
trial. 

Further it is urged substantially that this evidence 
discloses that even though it might be said that the de- 
fendant was guilty of negligence the plaintiff was guilty 
of such negligence or contributory negligence as would 
as a matter of law preclude a recovery on his cause of 
action. 

In a determination upon these assignments of error 
these motions of the defendant must be treated as ad- 
missions of the truth of all material and relevant evi- 
dence submitted by the plaintiff and he is entitled to 
have every controverted fact and every reasonable in- 
ference resolved in his favor. If after so considering his 
evidence it shall be found that the verdict was supported 
by competent evidence then these assignments of error 
must be found to be without merit. Spaulding v. How- 
ard, 148 Neb. 496, 27 N. W. 2d 832; Dickman v. Hackney, 
149 Neb. 367, 31 N. W. 2d 232; Kipf v. Bitner, 150 Neb. 
155, 33 N. W. 2d 518; Willoughby v. Swett, 150 Neb. 
258, 34 N. W. 2d 287; Nama v. Shada, 150 Neb. 362, 34 
N. W. 2d 650; Hoerger v. City State Bank, 151 Neb. 321, 
37 N. W. 2d 393; Umberger v. Sankey, 151 Neb. 488, 38 
N. W. 2d 21. 

Specifically as regards the plaintiff’s cause of action, 
if the charges of negligence against the defendant find 
sufficient material and relevant support in the evidence 
then the trial court did not err in overruling the motions 
referred to. This is subject however to the conclusion 
reached with regard to negligence or contributory negli- 


VoL. 152} JANUARY TERM, 1950 335 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. 


gence on the part of plaintiff, a subject which will be 
considered in its proper order. 

The grounds of negligence which were submitted to 

the jury have been stated herein and the pertinent evi- 
dence has been summarized. The question for resolu- 
tion therefore is that of whether or not the evidence of 
plaintiff taken as true is sufficient to directly or reason- 
ably inferentially sustain the charges or some of them 
that the driver of the bus failed to keep a proper look- 
out for traffic, that he failed to sound any signal or 
_ Warning, and that he failed to bring his bus to a stop or 
change, alter, or divert the course of the bus when he 
saw or, in the exercise of ordinary care, should have 
seen the plaintiff in a position of peril, and that his 
failure was the proximate cause of the accident. 
_ As pointed out Cuming Street was protected by a 
stop sign. The bus driver knew this was true and a 
reasonable inference from the evidence is that the plain- 
tiff also knew it. No horn was sounded or other signal 
given by the bus driver when he entered the intersec- 
tion. When he entered he looked west and then looked 
east and did not again look west, although he was 
crossing the east-bound lanes, until he had emerged 
about 15 feet into Cuming Street. He did not attempt 
to stop the bus. Plaintiff did not see the bus until he 
was within 30 feet of the intersection. He could not 
then avoid a collision. Whether or not he could have 
seen it earlier is not made clear but the evidence is 
subject to a reasonable inference that he could not. 

We think the evidence of plaintiff under the circum- 
stances and conditions disclosed was sufficient upon 
which to submit an issue of negligence on the part of 
defendant, particularly with regard to failure to keep a 
proper lookout and failure to stop or turn aside, and on 
the record we are not prepared to say that this was not 
true as to the failure to give a signal of his purpose. 

‘Under the rule that the evidence must be considered 
most favorably to plaintiff and every reasonable infer- 
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ence resolved in his favor, and when reasonable minds 
may differ as to the effect of the evidence, the case is 
for the jury, we think the question of negligence of the 
defendant in this case was for the jury (Wells v. Coch- 
ran, 78 Neb. 612, 111 N. W. 381, 78 Neb. 614, 112 N. W. 
616; Dillon v. Sears-Roebuck Co., 126 Neb. 357, 253 N. 
W. 331; Komma v. Kreifels, supra; Herman v. Firestine, 
supra), unless it may be said on the record as a matter 
of law that the plaintiff was guilty of such negligence or 
contributory negligence as would preclude a recovery 
on account of negligence of the defendant. 

In considering the defense of negligence or contribu- 
tory negligence the rule is that where reasonable minds 
may draw different conclusions from the evidence the 
question of negligence and comparison thereof is for the 
jury. Jones v. Union P. R. R. Co., 141 Neb. 112, 2 N. W. 
2d 624; Meyer v. Platte Valley Construction Co., 147 
Neb. 860, 25 N. W. 2d 412; Blanchard v. Lawson, 148 
Neb. 299, 27 N. W. 2d 217; Dickman v. Hackney, supra; 
Krepcik v. Interstate Transit Lines, ante p. 39, 40 N. W. 
2d 252. 

It is only where the evidence shows beyond reasonable 
dispute that a plaintiff’s negligence was more than slight 
as compared with a defendant’s negligence that it is the 
duty of the court to determine the question as a matter 
of law and to direct a verdict in favor of the defendant. 
Whittaker v. Hanifin, 138 Neb. 18, 291 N. W. 723; Dicken- 
son v. County of Cheyenne, 146 Neb. 36, 18 N. W. 2d 
559; Meyer v. Platte Valley Construction Co., supra; 
Krepcik v. Interstate Transit Lines, supra. 

The defendant contends that in considering the ques- 
tion of negligence or contributory negligence of the 

_ plaintiff it must be regarded as having had the right-of- 
way at this intersection and was entitled to the benefit 
of the rule of law relating thereto under which it be- 
came the duty of the court to say as a matter of law 
that the plaintiff was guilty of contributory negligence. 
The rule is the following: “Motor vehicles traveling 
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upon public highways shall give the right of way to 
vehicles approaching along intersecting highways from 
the right, and shall have the right of way over those 
approaching from the left when said vehicles shall 
reach the intersection at approximately the same time. 
In all other cases the vehicle reaching the intersection 
first shall have the right of way.” § 39-728, R. S. 1943. 

It also contends that it is entitled to have the same 
benefit from the general rule that it is negligence as a 
matter of law for a motorist to drive an automobile so 
fast on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area illu- 
minated by his lights. Roth v. Blomquist, 117 Neb. 444, 
220 N. W. 572, 58 A. L. R. 1473; Allen v. Clark, 148 Neb. 
627, 28 N. W. 2d 439. 

These rules have no application in a case where differ- 
ent minds may reasonably draw different conclusions 
or inferences from the adduced evidence, or if there is 
a conflict in the evidence, as to whether or not the evi- 
dence establishes negligence or contributory negligence, 
and the degree thereof, when one is compared with the 
other. In such case the issues are for the jury. Parks v. 
Metz, 140 Neb. 235, 299 N. W. 643; Riekes v. Schantz, 144 
Neb. 150, 12 N. W. 2d 766; Howerter v. Olson, 145 Neb. 
517, 19 N. W. 2d 346; Miers v. McMaken, 147 Neb. 133, 
22 N. W. 2d 422; Pierson v. Jensen, 150 Neb. 86, 33 N. W. 
2d 462. 

On the record made and under the legal principles an- 
nounced it appears that there was a substantial conflict 
in the evidence on the question of whether or not 
plaintiff was guilty of negligence or contributory negli- 
gence which caused or contributed to the accident in 
question. That question was one for determination by 
the jury. Therefore on this group of assignments the 
trial court did not err in overruling the motions for 
directed verdict, for judgment notwithstanding the ver- 
dict, and for a new trial. 

The defendant urges in two assignments (Nos. 7 and 
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8) that the court erred in failing to set forth in the 
instructions the charges of negligence made against the 
plaintiff in the answer and cross-petition. The court was 
requested to so instruct but the request was refused. 

This was error. These were issues submitted to the 
jury for determination. It was the duty of the court to 
instruct upon them, even without request, and a failure 
so to do was error prejudicial to the defendant. Yorke 
v. Seddon, 140 Neb. 101, 299 N. W. 333; In re Estate of 
Keup, 145 Neb. 729, 18 N. W. 2d 63; Franks v. Jirdon, 
146 Neb. 585, 20 N. W. 2d 597. 

A group of five assignments (Nos. 9, 10, 11, 15, and 16) 
urges that the court erred in submitting to the jury the 
charges of negligence against the defendant. They have 
been effectually disposed of unfavorably to the defendant 
in our determination upon the first group of assignments 
considered. They will receive no further consideration 
here. 

An assignment (No. 12) dealing with the submission 
of the counterclaim of the defendant appears. The deter- 
mination upon the first group also effectually disposes 
of this assignment likewise unfavorably to the defendant. 

The next assignment (No. 13) to be considered is one 
wherein it was urged that the court erred in instructing 
the jury that the defendant had not pleaded contributory 
negligence on the part of plaintiff. The court did so 
instruct the jury in the first paragraph of instruction No. 
4, 

It is true that the defendant did not in specific terms 
plead contributory negligence but it did plead that the 
accident was caused by the negligence of the plaintiff. 
We think this was sufficient as a charge of contributory 
negligence. Contributory negligence within its defini- 
tion and meaning when applied to actions for damages is 
but a degree of negligence and it is a lesser degree than 
that which is regarded as a proximate cause. When 
negligence as a proximate cause generally is charged 
and it becomes necessary to compare it with opposing 


VoL. 152] JANUARY TERM, 1950 339 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. 


negligence under the comparative negligence law it 
must be said that this is sufficient as a charge of con- 
tributory negligence. Large v. Johnson, 124 Neb. 821, 
248 N. W. 400; Bauer & Johnson Co. v. National Roofing 
Co., 107 Neb. 831, 187 N. W. 59. 

While the instruction in this respect was erroneous it 
appears to have been without prejudice. In the further 
paragraphs of the instruction the court did instruct 
properly with regard to the comparative negligence rule 
in its application to both the action of the plaintiff and 
the cross action of the defendant. 

The next assignment (No. 14) is a complaint that the 
court erred in giving instruction No. 7. In the first 
paragraph the jury was told in substance that the driver 
of an automobile on a street or highway is bound to 
exercise reasonable care to avoid injury to one who may 
be violating the statutes, ordinances, or rules of the road 
and that whether or not the parties to this case exercised 
reasonable care under the circumstances was for the 
jury to determine. The instruction in this respect was 
purely abstract. Attention was not called to any claimed 
violation of statute, ordinance, or rule of the road on 
the part of either party to which the instruction could 
apply. It called upon the jury to make a determination 
but gave nothing upon which to base it. Ellis v. Union 
P. R. R. Co., 148 Neb. 515, 27 N. W. 2d 921. 

The next group of assignments (Nos. 17, 18, 19, 20, 21, 
22, and 23) deals with the court’s refusal to give in- 
structions requested by the defendant. They relate to 
plaintiff’s charges of negligence, to sufficiency of evi- 
dence to support them, and to treatment of the evidence 
under the comparative negligence rule. By reason of 
the conclusions already arrived at with reference to those 
subjects we conclude that the assignments are without 
merit. 

The next assignment (No. 24) charges that the court 
erred in refusing to give a tendered instruction embody- 
ing parts of section 39-7,108,.R. S. Supp., 1949. The fol- 
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lowing from the instruction was proper on the record 
and should have been given: No person shall drive a 
vehicle on a highway at a speed greater than is reason- 
able and prudent under the conditions then existing. 
Thurow v. Schaeffer, 151 Neb. 651, 38 N. W. 2d 732. 

The remainder of the instruction relates to the rate 
of speed of an automobile in a residence district of a 
city. The statute provides that the rate shall be 25 
miles an hour unless a higher rate is specifically per- 
mitted by ordinance of a city or village. No information 
was given on the trial as to whether or not the statutory 
rate or one fixed by ordinance of the city of Omaha 
was applicable, hence it was not error to refuse to give 
this part of the instruction. 

The next assignments (Nos. 25 and 26) are, in the 
light of what has already been said, without merit. Ques- 
tions were presented for determination by a jury and 
we cannot say that the verdict was clearly wrong or that 
it was the result of passion, prejudice, or mistake. 

The remaining assignments (Nos. 27 and 28) deal 
with the failure of the court to give instructions tendered 
by the defendant dealing with the rights of the defend- 
ant in view of the fact its bus driver stopped at the 
intersection before entering. The instructions contain 
correct and appropriate statements of legal principle. 
Meyer v. Hartford Bros. Gravel Co., 144 Neb. 808, 14 
N. W. 2d 660. The court did not give on its own motion 
instruction pertaining to this question. It was error to 
refuse to give these instructions. Gettinger v. State, 13 
Neb. 308, 14 N. W. 403; Osborne v. State, 115 Neb. 65, 
211 N. W. 179; Grosh v. State, 118 Neb. 517, 225 N. W. 
479; Fiehn v. State, 124 Neb. 16, 245 N. W. 6. 

The judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED AND REMANDED. 

Carter, J., participating on briefs. 

CHAPPELL and WENKE, JJ., concur in result: 
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CLYDE OMAN, APPELLEE, V. CITy OF WAYNE ET AL., 


APPELLEES, ALLEN C. STOLTENBERG, APPELLANT. 
40 N. W. 2d 916 


Filed February 8, 1950. No. 32718. 


1. Vendor and Purchaser. In an action by a vendee for breach of a 
contract to sell real estate because vendor cannot convey a good 
title, if the former prevails, he is entitled to recover for all 
money paid by him, whether interest or principal, upon said 
contract, the money paid by him for taxes on the land, for the 
reasonable value of the improvements that he in good faith 
placed upon the premises, with interest from the date of each 
expenditure made by him as aforesaid, and also such a sum as 
will indemnify him for the loss of his bargain. 


2. The market value at the time of the breach is the con- 
trolling value. 

3. As against the aforesaid items of damage, the vendor 
is entitled to set off the reasonable rental value of the premises 
while held by vendee, with interest thereon from the close of 
each year’s possession by the vendee. 

4, One party to a contract cannot declare a forfeiture for 


failure of the other party to strictly perform its conditions, 
unless he is in position to perform on his part. 

5. Contracts. Where both parties to a contract fail to perform 
their mutual covenants on the day named, they will be held to 
have waived its strict performance as to time, but the contract 
will remain unimpaired as to its effect. 


6. A clause in a contract making time of the essence 
thereof may be waived by the subsequent acts of the parties. 
7. Where acts to be performed by parties to a contract 


are mutual and dependent, and are to be performed concurrently, 
one party ‘must at least be able and willing to perform at time 
of performance, in order to enable him to declare a default on 
account of nonperformance by the other. 

8. Vendor and Purchaser. A covenant by a vendee to pay, and by 
the vendor to convey a good title, both to be performed at the 
same time, are mutually dependent. 


AppEaL from the district court for Wayne County: 


Fay H. Po.iock, Jupce. Reversed and remanded with 
directions. 


Siman & Olds, for appellant. 


William A. Crossland, and Ginsburg & Ginsburg, for 
appellee Clyde Oman. 
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Heard before Simmons, C. J., CarTER, MEsSSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLAuGH, JJ. 


Simmons, C. J. 

This appeal presents questions as to the amount of 
recovery for breach of a contract to convey real estate. 
Defendant appeals from the judgment of the trial court. 
Plaintiff cross-appeals. We reverse the judgment and 
remand the cause with directions. 

This action had its inception in and is a part of the 
case that resulted in our decision in Oman v. City of 
Wayne, 149 Neb. 303, 30 N. W. 2d 921. ‘We refer herein 
to that decision as the City of Wayne case. In that 
decision we set out the background of the matters that 
now are presented here for determination. 

The parties here involved are Clyde Oman, plaintiff, 
and Allen C. Stoltenberg, defendant. 

Certain facts are undisputed. On September 21, 1942, 
plaintiff and defendant entered into a written agreement 
whereby plaintiff agreed to sell to defendant the property 
here involved for $2,500, of which $1,250 was paid at the 
time of the execution of the contract. The balance was 
to be paid November 21, 1942, and the deed was to be 
delivered when the final payment was made. The time 
of performance was not fixed otherwise. 

Defendant went into possession and has since remained 
in possession. Plaintiff agreed to furnish defendant an 
abstract showing merchantable title by October 1, 1942. 
Time was made an essential element of the contract. It 
also provided that should either party fail to perform, 
the defaulting party should pay the other $1,250 as 
damages for nonfulfillment. Neither party required a 
compliance with the contract at the times specified. 

On October 28, 1942, defendant paid plaintiff $1,000. 

Sometime prior to March 17, 1943, the abstract reached 
the defendant for on that date defendant’s attorney 
furnished him with an opinion pointing out, among other 
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things, the status of the title with reference to the tax 
foreclosure proceedings. The matter was then the sub- 
ject of a number of conferences between defendant, and 
plaintiff and his attorney. Neither party demanded 
immediate performance nor declared a breach of: the 
contract. Plaintiff agreed to try to perfect the title. 
Defendant did not resist, and concurred in, the ane 
delay in full performance. 

On November 28, 1944, plaintiff brought the action 
against the City of Wayne etal. Defendant was joined as 
a party. In his petition plaintiff alleged that he had 
contracted to sell the property to defendant for $2,500; 
that defendant had paid thereon $2,250, “balance to be 
paid when title to said premises is accepted and ap- 
proved”; that defendant had entered into possession, had 
made improvements, and had an equity in or lien upon 
the premises; that plaintiff intended to and would per- 
form all the terms and provisions of the contract; and 
that plaintiff did not seek any relief adverse to defendant. 

On May 14, 1946, defendant filed an answer and cross- 
petition. He there admitted the allegations of plaintiff’s 
petition above set out. Among other things he alleged 
the factual situation with reference to the contract. He 
’ alleged that notwithstanding plaintiff’s inability to trans- 
fer good title at the time stipulated, he had made the 
payment of $1,000 on October 28, 1942, to be applied on 
the purchase price, and that when it was found by an 
examination of the abstract that plaintiff could not con- 
vey a merchantable title, it was stipulated and agreed 
that reasonable time should be had in which to perfect 
title to the end that plaintiff could convey in accord with 
the terms of the contract so modified. He alleged that 
he had paid taxes for 1942 and all subsequent taxes, and 
that he had at all times been ready, willing, and able to 
perform. Defendant tendered the balance of the pur- 
chase money. He further alleged that three and one-half 
years was a reasonable time for plaintiff to perfect his 
title and perform, and that he, defendant was entitled to 
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performance. He alleged the then value of the real 
estate to be $5,000. He prayed for specific performance 
or, in the alternative, for damages in the amount of 
$2,500, together with $2,250 previously paid on the pur- 
chase price, and reimbursement for taxes paid and 
repairs made. 

On May 15, 1946, plaintiff in his reply denied generally, 
and alleged the contract, the payments, that defendant 
had been in possession, and that the reasonable rental 
value was $30 a month. He prayed for a marshalling of 
liens and for other relief. 

The cause went to trial resulting in the decree of Octo- 
ber 22, 1946, and the appeal to this court. In the decree 
the court found generally for the defendant and that he 
was entitled to specific performance “if plaintiff can con- 
vey merchantable title” and, in the alternative, to dam- 
ages in the event plaintiff could not or did not perform. 
The court decreed that upon plaintiff’s acquiring title in 
accordance with the decree, plaintiff should be required 
to specifically perform the contract and deliver a war- 
ranty deed at the time of payment by the defendant of 
the balance of the purchase money, and that “jurisdiction 
be retained for the purpose of compelling specific per- 
formance of said contract, or, in the alternative for allow- 
ing damages in the event of failure of such performance 
for any reason * * *.” 

In the opinion in the City of Wayne case we said: 
“As to the cross-petitioner, it was decreed that he was 
entitled to specific performance or damages and juris- 
diction was retained for the purpose of ascertaining 
and granting the appropriate relief.” We further stated 
that our judgment dismissing plaintiff’s petition ‘does 
not disturb the decree of the trial court as to the cross- 
petition of the defendant Stoltenberg.” 

Our mandate in the City of Wayne case issued June 
3, 1948. On June 26, 1948, judgment was entered in 
the trial court on the mandate dismissing plaintiff’s 
petition without disturbing the decree as to the cross- 
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petition, and as to that the cause was continued for 
further hearing. 

On August 12, 1948, by leave of court, defendant filed 
his amended answer and cross-petition. His admissions 
and allegations were substantially the same as in his. 
former pleadings. He stated his willingness to perform. 
He alleged the proceedings and decrees herein summar- 
ized; that plaintiff had at all times elected to endeavor 
to perform and not to treat the contract as breached 
prior to June 26, 1948; that as a result of the proceedings 
plaintiff was unable to perform; and that the value of 
the property was then $8,000. He offered to account 
for the reasonable rental value of the premises. He 
prayed for damages in the amount of $5,500, for the 
further amount of $2,250, with interest, representing 
the amount paid on the contract, reimbursement for 
taxes paid and repairs made, and for equitable relief. 

For answer plaintiff denied generally and admitted 
the execution of the contract, the payments made, and 
that he had agreed to execute a good and sufficient 
warranty deed upon the payment of the balance of the 
purchase price. He alleged that all sums paid for taxes 
after March 17, 1943 (the date of the opinion on the 
title) were voluntarily made with notice of the defects 
in the title; that defendant was aware of the facts as to 
the title on November 1, 1942; and that his right of 
action, if any, came into existence then. He alleged 
defendant’s possession of the premises and the reason- 
able rental value, and that the payments should be ap- 
plied to rents. He prayed for the difference. 

Trial was had. The court, by judgment entered May 
26, 1949, held that the contract was breached on Oc- 
tober 28, 1942; that the reasonable value of the premises 
was then $2,500; that the taxes had been paid volun- 
tarily with knowledge of the defects in title and the 
payments had not accrued to the benefit of the plain- 
tiff; and that defendant had affirmed the contract and 
had not sought to place plaintiff in status quo but re- 
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tained possession. The court found that defendant was 
entitled to recover the amounts paid on the contract with 
interest, and that plaintiff was entitled to recover the 
reasonable rental value. The court set off rent against 
payments and gave defendant judgment for $81.30. 

Motion for new trial was made and overruled. 

Defendant’s assignments of error here are that the 
judgment is contrary to the evidence and the law; that 
the court erred in holding that the contract was breached 
on October 28, 1942; that the court erred in not finding 
that all matters with reference to the contract prior to 
June 26, 1948, other than the amount of damages, had 
been adjudicated by the decree of October 22, 1946; 
that the court erred in denying reimbursement for taxes 
paid; that the court erred in determining that the de- 
fendant was chargeable with rental values; that the 
court erred in determining that the defendant was not 
entitled to damages for loss of bargain as of June 26, 
1948; and that the court erred in holding that the plac- 
ing of plaintiff in status quo was a condition precedent 
for loss-of-bargain recovery. 

The action is one in equity and is here for trial de 
novo. 

This phase of the litigation is an action for specific 
performance or, in the alternative, one for damages. 
There is no dispute that specific performance cannot 
now be had. The rule for the recovery of damages is: 
“In an action by a vendee for breach of a contract to 
sell real estate because defendant cannot convey a good 
title, if the former prevails, he is entitled to recover 
for all money paid by him, whether interest or princi- 
pal, upon said contract, the money paid by him for 
taxes on the land, for the reasonable value of the im- 
provements that he in good faith placed upon the prem- 
ises, with interest from the date of each expenditure 
made by him as aforesaid, and also such a sum as will 
indemnify him for the loss of his bargain.” Anderson v. - 
Ohnoutka, 84 Neb. 517, 121 N. W. 577. See, also, Beetem 
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v. Follmer, 87 Neb. 514, 127 N. W. 858. 

The market value at the time of the breach is the 
controlling value. Householder v. Nispel, 111 Neb. 156, 
195 N. W. 932. 

“As against the aforesaid items of damage, the vendor 
is entitled to set off the reasonable rental value of the 
premises while held by plaintiff, with interest thereon 
from the close of each year’s possession by the vendee.” 
Beetem v. Follmer, supra. 

There is no dispute here that defendant is entitled to 
recover the amounts paid on the purchase price in the 
sum of $2,250, with interest from the dates of payment. 

There is no evidence that defendant made improve- 
ments or repairs, so we need not consider those items. 

The crucial question here is what amount, if any, de- 
fendant is entitled to for loss of his bargain. Neither 
party here contends that the stipulated-damages pro- 
- vision controls. The answer to that question turns upon 
a determination of the date that shall be taken as the 
one upon which the value of the premises is to be de- 
termined, and the value of the premises upon that date 
as against the contract price. 

It is established that as of the date of the contract in 
1942, and for at least the years 1943, 1944, and 1945, 
the market value of the premises ‘was the same as the 
contract price, so that if the date falls in that period, 
defendant is not entitled to any recovery for loss of bar- 
gain. There is some evidence that by 1946, the value 
had increased to $3,000. Both parties offered evidence 
as to the value in June 1948. Defendant offered an ex- 
pert witness who fixed the value at $7,000. Plaintiff 
offered expert witnesses who fixed the value at $4,500. 
The evidence indicates that the opinion of plaintiff’s 
witnesses was a conservative one. Nevertheless we 
would have to speculate as to any increase in that 
amount. We find the value of the premises to be $4,500 
-as of June 1948. 

One party to a contract cannot declare a forfeiture 
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for failure of the other party to strictly perform its 
conditions, unless he is in position to perform on his 
part. Cadwell v. Smith, 83 Neb. 567, 120 N. W. 130. 

“Where both parties to a contract fail to perform 
their mutual covenants on the day named, they will be 
held to have waived its strict performance as to time, 
but the contract will remain unimpaired as to its ef- 
fect.” Cadwell v. Smith, supra. “A clause in a contract 
making time of the essence thereof may be waived by 
the subsequent acts of the parties. * * * Where acts 
to be performed by parties to a contract are mutual and 
dependent, and are to be performed concurrently, one 
party must at least be able and willing to perform at 
time of performance, in order to enable him to declare 
a default on account of nonperformance by the other.” 
Lang v. Todd, 148 Neb. 726, 28 N. W. 2d 434. ‘‘‘A cove- 
nant by a purchaser to pay, and by the vendor to con- 
vey a good title, both to be performed at the same time, 
are mutually dependent, * * *.’” Klapka v. Shrauger, 
135 Neb. 354, 281 N. W. 612. 

By the contract defendant was to have paid the bal- 
ance of the purchase price on November 21, 1942, the 
deed to be delivered when the payment was made. 
Neither party undertook to perform nor to require per- 
formance on that date. Plaintiff was not then or there- 
after able to perform. 

Defendant remained in possession and paid taxes. 
Plaintiff sought ways to perfect his title. The parties 
conferred. Both were agreeable to a delay in perfor- 
mance. Plaintiff filed his petition two years after the 
date when payment was to have been made and the 
deed delivered. He then alleged that final payment 
was to be made when the title was accepted and ap- 
proved, and that he intended to and would perform the 
terms and provisions of the contract. Defendant by 
answer filed almost two years later admitted that con- 
tractual situation and prayed for specific performance 
or, in the alternative, for damages. Clearly both parties 
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waived strict performance. The contract obviously was 
recognized by both parties as an existing binding obli- 
gation and subject to performance when the action 
went to trial in 1946. The trial court recognized that 
situation when it decreed that plaintiff should either 
specifically perform or, in the alternative, defendant 
be allowed damages, and retained jurisdiction to grant 
the one or, in the alternative, the other. That part of 
the decree was an interlocutory order retaining juris- 
diction pending the final determination as to whether 
or not plaintiff secured, as a result of the litigation, a 
merchantable title to convey. It does not appear that 
either party sought to secure a hearing on the reserved 
issue pending the appeal. The parties, as well as the 
court, recognized that the contract was an existing one 
awaiting performance pending the outcome of the ap- 
peal in the City of Wayne case. 

Defendant remained in possession and paid taxes for 
two years during that period. Plaintiff was called as 
a witness in the hearing involved here. He testified that 
during all this time he had intended to complete the 
contract and until the decision of this court in the City 
of Wayne case when he knew that he could not. In June 
1948, the parties for the first time recognized that the 
contract was breached by the inability of plaintiff to 
give title. That date must then be accepted as the date 
upon which values are to be determined for fixing the 
measure of defendant’s damages for loss of bargain. 
Accordingly we find that defendant is entitled to a judg- 
ment for $2,000 for loss of bargain. 

It is established by the evidence that defendant paid 
the taxes on the premises yearly from 1942 to 1947. 
There is no dispute as to the amounts or dates of pay- 
ment. Although plaintiff by his pleadings denied de- 
fendant’s right to recover the amounts paid for taxes and 
the trial court denied an allowance therefor, no control- 
ling reason is advanced here for that denial. Defendant 
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is entitled to recover the amount of taxes paid with in- 
terest from the dates of payment. 

This brings us to the question of the amount to which 
plaintiff is entitled for reasonable rental value. 

Although defendant assigns as error the finding that 
he was chargeable with the rental value of the prem- 
ises, it is apparent, from his statement of the questions 
involved, that it is his position that if he is to be denied 
the recovery of taxes paid, he should not be charged with 
the rental value of the premises. As has been pointed 
out, by his cross-petition herein defendant offered to ac- 
count for the reasonable value of the rental of said prem- 
ises from September 21, 1942, and prayed, among other 
things, for a recovery of taxes. By his answer brief here- 
in defendant states that at all times he has offered to 
account for the reasonable rental value of the premises. 

Defendant offered no evidence as to rental value. On 
cross-examination defendant’s expert witness fixed the 
rental value for 1948 at $55 to $60 a month, he being the 
same witness who fixed the market value of the premises 
at $7,000. One of plaintiff’s expert witnesses fixed the 
rental value at $25 a month for 1942, 1943, and 1944; $30 
a month for 1945; $35 a month for 1946; and $45 a month 
for 1947, 1948, and 1949. Another expert for plaintiff 
fixed the rental value at $25 a month for 1942 and 1943; 
$30 a month for 1944; $35 a month for 1945 and 1946; and 
$40 a month for 1947, 1948, and 1949. The trial court 
accepted the value as fixed by the first of these two 
witnesses for plaintiff. We accept that finding. Accord- 
ingly we hold that plaintiff is entitled to set off, as against 
the items awarded defendant, the rentals calculated on 
the basis as found by the trial court beginning September 
21, 1942, with interest thereon from the close of each 
year’s possession by the defendant. 

The evidence does not show the rental value beyond 
1949. The showing for that year is accepted for 1950 as 
the evidence indicates a leveling off of the increase prior 
to that time. However, if this finding is not acceptable 
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to the parties, the trial court shall grant the right to the 
parties to offer evidence as to, and shall determine, the 
value for June 1949 and following until the entry of a 
final judgment herein. 

This brings us to plaintiff’s cross-appeal. Plaintiff con- 
tends that he was entitled to possession on the date of the 
decree and that the trial court should have made provi- 
sion for the reasonable value of the possession retained 
by the defendant. For the reasons stated in Anderson v. 
Ohnoutka, supra, the court should have required the de- 
fendant to surrender possession of the premises. 

This situation can be remedied by directing the entry 
of a judgment in the trial court instead of entering one 
here. Accordingly the judgment of the trial court is re- 
versed and the cause remanded with directions to enter 
judgment in accord with this opinion. For the defendant 
against the plaintiff there shall be allowed the following: | 
$2,250 with interest thereon from the dates of payment 
to the date of the decree to be so entered; the amounts 
paid for taxes for the years 1942 to 1947, with interest 
thereon from the dates of payment to the date of the 
decree to be so entered; and $2,000 for loss of his bargain. 
As against the aforesaid items there shall be set off in 
favor of the plaintiff and against the defendant the rea- 
sonable rental value of the premises as found herein 
down to and including the date of the decree to be en- 
tered, calculating rents for 1949 and 1950 at the rate of 
$45 a month. This last item, however, is subject to the 
right of the parties, if they so desire, to prove a rental 
value for the period from June 1949 to the date of the 
decree. The trial court should in said judgment require 
the defendant to surrender possession of the premises. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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In RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY. CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY, APPELLANT, V. MUNICIPALITIES OF 


HOLpREGE, NEBRASKA, ET AL., APPELLEES. 
41 N. W. 2d 157 


Filed February 9, 1950. No. 32706. 


1. Railroads: Public Service Commissions. Under the Constitution 
and statutes of Nebraska, the Nebraska State Railway Com- 
mission has power to determine a properly presented issue on 
application of a railroad company for permission to discontinue 
motor passenger trains on a branch line. 

2. Appeal and Error: Public Service Commissions. On appeal to 
the Supreme Court from an order of the Nebraska State Railway 
Commission, while acting within its jurisdiction, the question for 
determination is the sufficiency of the evidence to prove that 
the order is not unreasonable or arbitrary. 

8. Railroads. The loss of railroad transportation occasioned by 
operation of motor vehicles on highways constructed and im- 
proved at public expense may properly be considered on a 
contested application to discontinue motor passenger trains 
operated at a loss on a branch line of railroad. 

Motor passenger trains operated on a branch line of 
railroad at a substantial loss may properly be discontinued, 
where adequate public transportation is otherwise furnished, 
though the main line is operated at a profit and also where the 
branch line from which the trains will be discontinued is 
operated at a profit. 

5. Officers. It is a presumption of law that public officers will 
perform their public duties. i 

6. Public Service Commissions: Railroads. The jurisdiction of the 
Nebraska State Railway Commission to regulate transportation 
of persons and property extends and is limited to intrastate 
commerce. 


Where some inconvenience would result to a 
small number of the public by discontinuance of the service of 
branch line of a railroad, but other services existent and 
prospective could handle all the business handled by the railroad 
with comparatively little extra trouble and additional expense 
to the public, and the evidence shows that loss in revenue by 
continuance of the service of passenger trains on a branch line 
overbalanced inconvenience to public from discontinuance there- 
of, it is unreasonable and arbitrary for the Nebraska State 
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Railway Commission to deny application for the railroad to 
discontinue such branch line service. 

8. Railroads: United States. A railroad company is not a common 
carrier of the United States mail. The collection and delivery of 
the United States mail is the obligation of the United States 
government exclusively. 

9. Appeal and Error: Public Service Commissions. An order of 
the Nebraska State Railway Commission denying permission to 
discontinue motor passenger trains on a branch line of railroad 
held, on appeal, to be based on findings without support in the 
evidence and consequently unreasonable and arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 


Aten & Chadderdon, J. W. Weingarten, and W. P. 
Loomis, for appellant. 


Anderson, Storms & Anderson, Fitzgerald & Smith, 
and Perry & Perry, for appellees. 


Heard before Simmons, C. J., CARTER, MESsSMoRE, 
{ 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


MESSMORE, J. 

The Chicago, Burlington & Quincy Railroad Company, 
a common carrier of passengers and freight in Nebraska 
and other states, applied to the Nebraska State Railway 
Commission, hereinafter referred to as the commission, 
for permission to discontinue motor passenger trains 
numbered 151 and 152 operated daily except Sunday on 
the branch line of the railroad betweeen Holdrege, Ne- 
braska, and the Nebraska-Colorado state line. From 
Holdrege west to the state line dividing the states of 
Nebraska and Colorado are the following towns and 
stations: Loomis, Bertrand, Smithfield, Elwood, Eustis, 
Kingston, Farnam, Ingham, Moorefield, Curtis, May- 
wood, Wellfleet, Somerset, Dickens, Wallace, Grainton, 
Elsie, Madrid, Grant, Brandon, and Venango, Nebraska. 
The combined population of the towns served by this 
branch line in Nebraska is estimated at 12,000, and the 
area served is estimated at 12,000 square miles. The 
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basic industries are agriculture, livestock production, 
dairying, and poultry raising. The municipalities named 
and the Omaha Cold Storage Company appeared before 
the commission, represented by counsel, and filed ob- 
jections to the application. On the issues presented 
by the pleadings, and after an extended hearing, the 
commission made findings of fact against the applicant 
and in favor of the protestants, and denied the applica- 
tion. From this order the applicant appealed to this 
court and submitted for review the sufficiency of the 
evidence to sustain the order. 

The appellant railroad company contends (1) that 
the findings, conclusions, and order of the commission 
are contrary to the evidence, not sustained by any sub- 
stantial evidence, and are also contrary to law; and (2) 
the findings, conclusions, and order of the commission 
are unreasonable, unjust, and arbitrary. 

The commission acquired jurisdiction and had power 
under the Constitution and the statutes to consider and 
determine the issues. Art. IV, § 20, Constitution of 
Nebraska; § 75-201, R. S. 1943. 

“On an appeal to the Supreme Court from an order 
of the Nebraska State Railway Commission administra- 
tive or legislative in nature, the only questions to be 
determined are whether the Nebraska State Railway 
Commission acted within the scope of its authority and 
if the order complained of is reasonable and not ar- 
bitrarily made.” In re Application of Neylon, 151 Neb. 
587, 38 N. W. 2d 552. See, also, Furstenberg v. Omaha 
& C. B. St. Ry. Co., 132 Neb. 562, 272 N. W. 755. 

The distance from Holdrege, Nebraska, to Sterling, 
Colorado, is 230 miles, of which 162 miles is between 
Holdrege and Venango, Nebraska. The distance be- 
tween Venango, Nebraska, and Sterling, Colorado, is 
68 miles. ; 

Main line connections to other points are made at 
Holdrege, Nebraska, and Sterling, Colorado. 

Trains 151 and 152 are primarily passenger trains and 
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run daily except Sunday in each direction between 
Holdrege, Nebraska, and Sterling, Colorado. The equip- 
ment of the trains consists of a 400-horsepower gas- 
electric motor car and a trailer passenger coach. They 
carry passengers, mail, baggage, cream, and express. 
Each train requires a crew of one motorman, one con- 
ductor, and one brakeman-baggageman for their opera- 
tion. In addition thereto, the United States Post Office 
Department operates on said trains a railway post of- 
fice in charge of a railway postal clerk. These trains, 
for a long time, have been operating on a schedule 
as follows: Train 151 leaves Holdrege, Nebraska, at 5:40 
a. m., mountain time, passing through and serving the 
communities as above set out, and arrives at Venango, 
Nebraska, at 11:45 a. m., and at Sterling, Colorado, at 
2:10 p. m., mountain time. Train 152 leaves Sterling, 
Colorado, at 6 a. m., mountain time, arrives at Venango, 
Nebraska, at 8:14 a. m., and at Holdrege at 1:40 p. m., 
mountain time. The appellant also operates on this 
branch line mixed trains 153 and 154 tri-weekly, now 
scheduled westward to leave Holdrege on Sunday, Wed- 
nesday, and Friday, and to arrive from the west at 
Holdrege on the same days. 

The jurisdiction of the commission to regulate the 
transportation service rendered by trains 151 and 152 
is limited to the transportation of persons or property 
wholly between points in Nebraska, that is, intrastate. 
commerce. See, Chicago, B. & Q. R. R. Co. v. Illinois 
Commerce Commission, 82 F. Supp. 368; 15 C. J. S., 
Commerce, § 55, p. 372. 

The record discloses that trains 151 and 152 have been 
operated over this branch line for a great many years, 
and before the event of common usage of the automobile 
provided the only rapid and convenient means of travel 
between places on, and to and from points on, this 
branch line. In 1923 and: 1924, train 151 averaged 18 and 
14 passengers per train mile, and train 152 averaged 16 
and 13.2 passengers per train mile. Subsequently there 
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was a material decline in the number of passengers on 
these trains, and then an increase was evident during 
the war years of 1942 to 1945, due to the rationing of 
gasoline and tires, and the induction into military service 
of draftees. These trains had been operated by steam 
power, and in 1940, due to decline in passenger service, 
the motor car was put on, and also a combination pas- 
senger and baggage car instead of a full passenger coach, 
to reduce expenses to conform to revenues. Since the 
war years the passenger traffic has declined to almost 
abandonment of such services. During the 12 months 
ending with August 31, 1948, train 151 carried an average 
of 2.6 passengers and train 152 carried an average of 2.3 
passengers per train mile between Holdrege and the 
Nebraska-Colorado state line. In September 1948, train 
151 averaged 2.0 passengers and train 152 averaged 1.4 
passengers per train mile in Nebraska. From October 
1948, to March 1949, inclusive, excluding January when 
operation of the trains was suspended on account of 
heavy snow, train 151 averaged 1.8 passengers and train 
152 averaged 1.7 passengers per train mile in Nebraska. 
In considering the average number of passengers per 
train mile there is taken into account the number of 
passengers carried and the distance each travels. 

The passenger revenue on train 151 for the 12 months 
ending August 31, 1948, was 6.24 cents and train 152 was 
5.52 cents per train mile. During the 12 months ending 
with August 31, 1948, train 151 averaged 9.2 passengers 
and train 152 averaged 8.4 passengers per trip between 
Holdrege and the Nebraska-Colorado state line. The 
wages paid employees to operate these trains amount to 
26.33 cents per train mile, which is in excess of the 
passenger revenue, without considering other operative 
expenses. 

There is not much contradiction in the testimony that 
trains 151 and 152 are operated at a substantial loss. 
A net loss of $50,856 is shown for the 12 months ending 
August 1948, and for the same period, between Holdrege 
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and the Nebraska-Colorado state line the revenues were 
$35,293, out-of-pocket expenses $70,161, net loss $34,868. 
For the six months, September 1948 to March 1949, 
revenues $15,584, out-of-pocket expense $39,973, net 
loss $24,389. 

The appellees contend that the appellant’s railroad 
system as a whole operates at a profit, as does the branch 
line in question. There are exhibits disclosing that this 
branch line earned a net revenue of $167,914, at least, 
for the year ending August 31, 1948. The appellant 
concedes the branch line operated at a profit. 

This court, in In re Application of Chicago, B. & Q. R. 
R. Co., 138 Neb. 767, 295 N. W. 389, in a case to discon- 
tinue trains 97 and 98 on a branch line between Beatrice 
and Holdrege, said: “A fuling based on the abandonment 
of an unprofitable branch line of railroad, while its 
entire mileage is operated at a profit, is not necessary 
to a decision on this appeal and decisions of administra- 
tive boards and opinions of courts on such a problem are 
not controlling herein.” 

When a carrier’s operations as a whole are reasonably 
profitable it has been held in various cases that it should 
not be required to continue the operation of passenger 
trains that show such disproportionate losses as to indi- 
cate that they are not substantially used or needed by 
the public. See, Palmer v. Massachusetts, 308 U. S. 79, 
60 S. Ct. 34, 84 L. Ed. 93; Delaware, L. & W. R. R. v. Van 
Santwood, 216 F. 252; Delaware, L. & W.R. R. Co. v. Van 
Santvoord, 232 F. 978; Mississippi Railroad Commission 
v. Mobile & O. R. R. Co., 244 U.S. 388, 37S. Ct. 602, 61 L. 
Ed. 1216; Blease v. Charleston & W. C. Ry. Co., 146 5S. 
C. 496, 144 S. E. 233; Northern Pac. Ry. Co. v. Board of 
Railroad Commissioners, 46 F. Supp. 340; Brooks-Scan- 
lon Co. v. Railroad Commission, 251 U. 8. 396, 40 S. Ct. 
183, 64 L. Ed. 323; Northern Pac. R. R. Co. v. North 
Dakota, 236 U. S. 585, 35 S. Ct. 429, 59 L. Ed. 735, L. R. 
A. 1917F 1148, Ann. Cas. 1916A 1. 

All of the witnesses save one who testified for the 
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appellees at the-hearing before the commission attended 
the Hearing by driving thereto in their automobiles or 
riding with others using their automobiles. The regis- 
tered number of automobiles in the communities served 
by the two trains in question is exceedingly high. There 
is one automobile for approximately every 3.5 persons 
in this area in Nebraska. 

Some contention is made that these trains serve the 
faculty and students, and others connected with, attend- 
ing, or transacting business with the State Agricultural 
School at Curtis, Nebraska. From the record, such use 
of these trains is exceedingly slight. 

State Highway No. 23 parallels the entire length of 
the appellant’s railroad from Holdrege to Elwood; State 
Highway No. 23N from Elwood to Curtis; and State 
Highway No. 23 from Curtis to the Nebraska-Colorado 
state line. These are gravel-surfaced highways con- 
structed and maintained by the Nebraska Department of 
Roads and Irrigation. Numerous state and federal high- 
ways extend north and south at different points from 
towns on the line to places on the Union Pacific main 
line to the north, and the appellant’s main line to the 
south, and connect with east and west highways parallel- 
ing those lines. Due to the number of hills and curves, 
the construction of the state highways generally, and the 
lack of gravel on some parts thereof, the highways do 
become blocked or impassable at times on account of bad 
weather. Although these state highways may not be 
classified as among the best all-weather highways in the 
state, the evidence shows that they are used extensively 
by automobiles, private-carrier trucks, common- carrier 
trucks, and by a bus line. 

It should not be assumed or found, in the absence of 
evidence, of which there is none, that state officers will 
fail to perform their duty to keep state highways in a 
reasonably safe condition for mail and express routes and 
for other public purposes. See In re Application of 
Chicago, B. & Q. R. R. Co., supra. 


Vou. 152] JANUARY TERM, 1950 359 
In re Application of Chicago, Burlington & Quincy Railroad Co. 


“The passenger transportation revolution wrought by 
the private automobile and certificated bus, in connection 
with a vast system of improved highways, has not only 
resulted in transferring the radically larger proportion of 
the passenger transportation needs and services from the 
local railroad passenger train to the highway, but the 
convenience afforded by the private automobile in con- 
nection with said highways has so outmoded the local 
railroad passenger train * * * as to cause said local train 
service to become an obsolete form of transportation.” 
Chicago, B. & Q. R. R. Co. v. Illinois Commerce Com- 
mission, supra. See, also, In re Application of Chicago, B. 
‘"& Q. R. R. Co., supra; Texas & New Orleans R. R. Co. 
v. Railroad Commission, (Tex. Civ. App.) 220 S. W. 2d 
273. 

The appellees contend that public convenience and 
necessity require the continuance of these trains due to 
the business investment and the volume thereof con- 
ducted along this branch line; that there is an investment 
of over ten million dollars in businéss, and an annual 
gross business of fifty million dollars along this branch 
line to the Nebraska-Colorado state line. 

The record shows that these business houses are served 
adequately as to most of their needs by private carriers 
or trucks operated by wholesale houses, jobbers, or manu- 
facturers located in cities like North Platte, Kearney, 
Grand Island, Hastings, Holdrege, McCook, and other 
cities. Included in such service is delivery of fruits, 
drugs, petroleum products, automobile accessories, tires, 
drug sundries, dry goods, groceries, and cream. Every 
community along this branch line is reached and served 
by one or more common carriers, by trucks, and innu- 
merable private carriers. The commodities so delivered 
are such as are carried by the incidental service to the 
passenger service on trains 151 and 152. 

With reference to the express and cream traffic on 
trains 151 and 152, appellant shows that the express 
amounted to 3,000 pounds daily. An exhibit shows an 
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average of 3,096 cans of cream a month shipped on these 
two trains. The months of October, November, and 
December are not shown on this exhibit. The amount of 
cream shipped by rail during these three months on the 
average and considered together with the average 
amount of cream shipped by rail as shown by the exhibit, 
would not materially increase the revenue of appellant 
to the extent that continuance of these trains should be 
had to transport this product in the light of all other 
transportation facilities that are engaged in handling 
cream. 

The appellees contend that the public served by this 
branch line will suffer expense and inconvenience if 
trains 151 and 152 are eliminated, especially with refer- 
ence to the transportation of such items as heretofore 
mentioned and others as follows: Emergency repairs 
for farm implements during the harvest season; the 
transportation of flowers, currency to banks, yeast to a 
baker, and films to theatres; distribution of a newspaper 
printed at Holdrege; and shipments of fresh meat and 
chicks, the latter necessitating either a heated train car 

or heated vehicle by common carrier or by mail. 

' An analysis of the record discloses that while there 
may be some inconvenience in the transportation of cer- 
tain of these items, such items can be readily transported 
by other transportation facilities, such as by mail, by 
express, by private carrier, private automobile, bus, or 
common-carrier trucks, also by appellant’s tri-weekly 
mixed trains. The evidence further shows that the 
appellant will equip mixed trains 153 and 154 with a 
car similar to that on trains 151 and 152 for passengers 
and the handling of cream and express. These trains 
will be operated on a fixed schedule with assigned crews, 
not irregularly as extras as they have been. The pro- 
posed schedule is to operate west from Holdrege on 
Mondays, Wednesdays, and Fridays, and east to Holdrege 
on Tuesdays, Thursdays, and Saturdays, making daily 
service in one direction or the other on the line, depend- 


VoL. 152] JANUARY TERM, 1950 361 


In re Application of Chicago, Burlington & Quincy Railroad Co. 


ing upon what the public wants and will best fit the 
needs of the patrons, and adhering to schedule as closely 
as possible. 

“Where some inconvenience would result to small 
number of public by discontinuance of service on branch 
line of railroad, but other services existent and prospec- 
tive could handle all the business handled by the railroad 
with comparatively little extra trouble and additional 
expense to the public, evidence sustained implied finding 
that loss in revenue by continuance of service on branch 
line overbalanced inconvenience to the public from dis- 
continuance thereof, and that it was unreasonable for 
Corporation Commission to deny an application of rail- 
road to discontinue branch line service.” Corporation 
Commission v. Southern Pac. Co., 55 Ariz. 173, 99 P. 2d 
702. 

The appellees contend that public convenience and 
necessity require the continuance of trains 151 and 152 
for the distribution of mail along this branch line, and 
that any proposed substitute therefor will not meet the 
requirements of such distribution. 

The record shows that the United States Post Office 
Department will cancel the mail contract as of date of 
January 1, 1950, with the appellant unless the appellant 
meets certain requirements of the department. To meet 
the requirements of the department would necessitate 
additional operating expense or the procurement of diesel 
equipment by the appellant at a great expense. The 
result would be to constitute a loss in carrying the mail 
for the department over and above the amount it would 
receive for the mail contract. 

The appellant is not a common carrier of the United 
- States mail. The collection and delivery of all such mail 
is the function of the United States government exclu- © 
sively. In an application to discontinue local railroad 
passenger trains such as 151 and 152, any alleged incon- 
venience with respect to the collection, transportation, 
or delivery of United States mail is irrelevant. It should 
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not be assumed that the Postmaster General of the 
United States will fail to perform his duty to furnish 
adequate mail services for the people residing along this 
branch line of railroad. See, In re Application of Chi- 
cago, B. & Q. R. R. Co., supra; Chicago, B. & Q. R. R. Co. 
v. Illinois Commerce Commission, supra. 

The appellees contend that the bus service which has 
been operating daily except Sunday over State Highways 
Nos. 23 and 23N, serving the towns along this branch 
line with the exception of those west of Curtis, is inade- 
quate from the basis of passenger carriage and by equip- 
ment to handle express and baggage, which necessarily 
requires the services of trains 151 and 152. This bus 
carries 12 to 14 passengers, newspapers, small baggage, 
express up to 10 pounds, clothes for dry cleaning, and 
freight. The schedule of the bus as shown by the record 
is adequate to attract passengers and carry the commodi- 
ties mentioned. This carrier has made application to the 
proper authority for the privilege of operating two busses 
daily in each direction between Holdrege and Curtis, and 
one bus daily between Curtis and the Nebraska-Colorado 
state line. There is bus service daily between Benkel- 
man and Ogallala which serves Grant, and bus service 
daily between McCook and North Platte which serves 
Maywood and Curtis. This bus service rendered with 
other transportation facilities and the proposal of this 
appellant to carry passengers, freight, baggage, cream, 
and other commodities on schedule by two mixed trains, 
153 and 154, should be adequate. 

The railroad is in competition with bus and truck lines 
as well as private automobiles which travel over high- 
ways built, not by private capital, as is the case with rail 
carriers, but by public expenditures. See Atlantic Coast 
Line R. R. Co. v. Public Service Commission, 77 F. Supp. 
675. 

If, in the future, there should be any unreasonable 
departure from the schedules of trains 153 and 154, the 
regulatory power of the Nebraska State Railway Com- 
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mission will be available for public remedy. See In re 
Application of Chicago, B. & Q. R. R. Co., supra. 

The appellees contend that the appellant has done 
everything it can to discourage, and nothing whatsoever 
to encourage and increase use of these trains, and should 
not now be heard to complain because of alleged condi- 
tions of its own making. It is suggested that better 
schedules might be arranged and the train improved as 
to equipment to attract passenger traffic. The passenger 
transportation facilities on trains 151 and 152 are obso- 
lete and outmoded. There is no evidence to show that 
under any circumstances would the passenger traffic 
improve on the two trains in question. There has been 
no apparent effort made by the public in the communities 
served by these trains to utilize such passenger service. 
Contra, the evidence shows the residents of the localities 
traversed by these trains do not care for the service by 
their failure to give them patronage. See Northern Pac. 
Ry. Co. v. Board of Railroad Commissioners, supra. 

The court cannot close its eyes to conditions as they 
exist and which are well known to everyone. A railroad 
company has but limited powers of management. It has 
no final power to fix rates, therefore little control over 
its revenue. Its control over expenses, particularly 
wages, is strictly limited. In managerial functions it is 
restricted by rules arising from contracts with well- 
integrated and nation-wide labor organizations. It is the 
duty of a carrier to seek, and of regulatory agencies to 
permit, the elimination of those services and facilities 
that are no longer needed or used by the public to any 
substantial extent. See, Atlantic Coast Line R. R. Co. v. 
Public Service Commission, supra; Blease v. Charleston 
& W.C. Ry. Co., supra. 

In determining whether public convenience or neces- 
sity requires the continuance of trains 151 and 152, the 
rules announced in older legal precedents established 
prior to the transportation revolution wrought by public 
highways, private automobiles, certificated bus and 
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common-carrier trucks and private trucks carrying com- 
modities to customers, are no longer applicable, for the 
reason that the same have not only destroyed the rail- 
roads’ former monopoly of the passenger transportation 
business, but it has also made the local railroad passenger 
train an obsolete form of transportation. See Chicago, 
B. & Q. R. R. Co. v. Illinois Commerce Commission, 
supra. 

From an examination and consideration of the record, 
the operative expenses of trains 151 and 152 substantially 
exceed the revenue. Other transportation facilities are 
adequate for passenger service and the carriage of all 
other commodities as heretofore set forth in this opinion. 
We conclude that the order of the Nebraska State Rail- 
way Commission in denying the appellant discontinuance 
of trains 151 and 152 is arbitrary and unreasonable and 
not supported by substantial evidence. The order of the 
commission is vacated and the issues raised by the appli- 
cation are remanded to the commission for further con- 
sideration in accordance with the principles announced 
herein. 

REVERSED AND REMANDED. 


DaNIEL L. BEALS, APPELLEE, V. CLARA R. BEALS, APPELLANT. 
41 N. W. 2d 152 


Filed February 9, 1950. No. 32708. 


1. Divorce. Any unjustifiable conduct of a husband or wife which 
so grievously wounds the mental feelings of the other, or so 
utterly destroys his or her peace of mind as to seriously impair 
the bodily health and endanger the life of the other, or such as 
utterly destroys the legitimate ends and objects of matrimony, 
constitutes extreme cruelty as defined in the statute. 

The trial court is vested with a sound discretion in 

determining whether a divorce from bed and board or an 

absolute divorce shall be granted. 


AppEAL from the district court for Douglas County: 
James M. FIrzGERALD, JuDGE. Affirmed. 
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Carl F. Benjamin and W. D. O’Shaughnessy, for 
appellant. 


Samuel P. Caniglia, for appellee. 


Heard before Simmons, C. J., CARTER, MEssmore, 
YEAGER, CHAPPELL, WENKE, and Bostaueu, JJ. 


YEAGER, J. 

This is an action for absolute divorce by Daniel L. 
Beals, plaintiff and appellee, against Clara R. Beals, 
defendant and appellant, in which the defendant filed a 
cross-petition wherein she prayed for a decree of divorce 
from bed and board or separate maintenance. 

A trial was had and a decree of absolute divorce was 
granted to plaintiff and the prayer of defendant’s cross- 
petition was denied. By the decree an award of property 
was made in favor of defendant the sufficiency of which 
is not brought into question in the event that this court 
should sustain the trial court in its conclusion that the 
evidence is sufficient to sustain the decree. 

From the decree and an order overruling a motion for 
new trial which was duly filed, the defendant has 
appealed. 

The only errors assigned are that the court erred in 
awarding a decree of absolute divorce to the plaintiff, 
that the court erred in dismissing defendant’s cross- 
petition praying for a divorce from bed and board, and 
that the court erred in overruling defendant’s motion 
for a new trial. 

Under these assignments this court is called upon to 
determine the question of whether or not the evidence 
of plaintiff when weighed against that adduced by 
defendant is sufficient to entitle him to a decree of 
divorce and the converse question as to whether or not 
the evidence of defendant when weighed against that of 
plaintiff is sufficient to entitle her to a decree of divorce 
from bed and board. a 

The alleged ground for divorce is extreme cruelty and 
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the alleged ground for divorce from bed and board is 
that plaintiff grossly, cruelly, and wantonly failed, ne- 
glected, and refused to provide suitable maintenance for 
defendant although he is of sufficient ability so to do. 

The acts of cruelty proved were that the defendant 
before the final separation of the parties, which was in 
1934, kept herself and the home of the parties offensively 
untidily and she accused plaintiff falsely of consorting 
with other women. 

We think that under the rule that any unjustifiable 
conduct of a husband or wife which so grievously wounds 
the mental feelings of the other, or so utterly destroys 
his or her peace of mind as to seriously impair the bodily 
health and endanger the life of the other, or such as 
utterly destroys the legitimate ends and objects of matri- 
mony, constitutes extreme cruelty as defined in the 
statute, though no physical or personal violence may be 
inflicted or threatened, the evidence in this case supports 
the allegation of extreme cruelty alleged. See Oertle v. 
Oertle, 146 Neb. 746, 21 N. W. 2d 447. 

This is subject however to the question of whether or 
not the evidence in defense of the action and in support 
of the cross-petition is sufficient to defeat the right of 
plaintiff to a decree of divorce. 

The evidence of defendant discloses that since July 
1947 the plaintiff has contributed no money to the sup- 
port of defendant although the defendant has occupied 
a house which was purchased by the parties on which 
plaintiff has paid the taxes. The evidence further shows 
that prior to July 1947 plaintiff contributed to her sup- 
port $50 each month since the separation and paid $50 a 
month-on the purchase price of the house until it was 
completely paid for. The evidence further shows that 
defendant keeps roomers in the home from whom she 
receives an income, the amount of which does not appear 
in the record. 

By the decree the defendant was awarded the home 
which the court found to be of the value of about 


\ 
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$10,000. She was awarded the household goods and 
$1,500 in cash. 

Under the evidence and the rule that the trial court is 
vested with a sound discretion in determining whether 
a divorce from bed and board or an absolute divorce shall 
be granted in a case, we do not think the right of plaintiff 
to a divorce has been defeated or that the court erred in 
granting the decree entered herein. See Sell v. Sell, 
148 Neb. 859, 29 N. W. 2d 877. 

The decree of the district court is affirmed. 

AFFIRMED. 


In RE APPLICATION OF CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY. CHICAGO, BURLINGTON & QUINCY _ 
RAILROAD COMPANY, APPELLANT, V. NEBRASKA STATE 


RAILWAY COMMISSION, APPELLEE. 
41 N. W. 2d 165 


Filed February 9, 1950. No. 32760. 


1. Railroads: Public Service Commissions. The Nebraska State 
Railway Commission is authorized to regulate and generally 
control all railroads engaged in the transportation of freight 
and passengers within the state. 

An application by a railroad company to dis- 
continue the operation of specified trains in the passenger 
service, for the reason that no public need exists for the service 
they afford, is a matter within the scope of the powers of the - 
Nebraska State Railway Commission. 

3. Appeal and Error: Public Service Commissions. On appeal to 
this court from an order of the Nebraska State Railway Com- 
mission, of which it has jurisdiction, the only question for 
determination is whether the order is arbitrary and unreasonable. 

4. Railroads: Public Service Commissions. A final order of the 
Nebraska State Railway Commission, denying a railroad com- 
pany permission to discontinue motor passenger trains operated 
at a loss and for the operation of which no public need exists, 
is unreasonable and arbitrary. 


APPEAL from the Nebraska State Railway Commission. 
Reversed and remanded. 
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J. W. Weingarten and W. P. Loomis, for appellant. 


Perry & Perry, Thomas L. McCullough, and Alfred D. 
Raun, for appellee. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaueu, JJ. 


CaRTER, J. 

The Chicago, Burlington & Quincy Railroad Company 
commenced this proceeding before the Nebraska State 
Railway Commission to secure permission to discontinue 
motor passenger trains numbered 15 and 16 which are 
operated daily between Lincoln, Nebraska, and the Iowa- 
Nebraska state line near Sioux City, Iowa. No formal 
objections were filed to the application, but citizens from 
five of the communities served by the trains in question 
appeared and testified in opposition to their discontinu- 
ance. The commission, after public hearing, denied the 
application and the railroad company appeals. 

Trains Nos. 15 and 16 are operated between Lincoln, 
Nebraska, and Sioux City, Iowa. The intermediate 
stations served are Havelock, Waverly, Greenwood, Ash- 
land, Wann, Yutan, Leshara, Fremont, Nickerson, Wins- 
low, Uehling, Oakland, Lyons, Rosalie, Walthill, Winne- 
bago, Homer, Dakota City, Ferry, and South Sioux City, 
all in Nebraska. The first four-named stations are on the 
main line of the Burlington, the remainder being on a 
branch line running between Ashland and Ferry. From 
Ferry, Nebraska, to Sioux City, Iowa, a distance of 2.5 
miles, the trains operate over the tracks of the Chicago, 
St. Paul, Minneapolis & Omaha Railway Company. 
From Lincoln to Ashland it is 24.34 miles. From Ashland 
to the state line near Sioux City it is 106.64 miles. 

Fremont is the largest intermediate point between 
Lincoln and Sioux City with a population of approxi- 
mately 12,000. Ashland, Oakland, Lyons, and Walthill 
range in population from 1,700 to 1,000. The other towns 
served vary from a population of 800 to very small unin- 
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corporated communities. Agents are not maintained at 
Wann, Leshara, Nickerson, Homer, and Dakota City. 
Objections were voiced by persons residing at Leshara, 
Lyons, Rosalie, Walthill, and Winnebago. 

Train No. 16 is scheduled to leave Lincoln at 8:30 a. m. 
daily and to arrive at Sioux City at 12:55 p.m. Train 
No. 15 leaves Sioux City at 1:30 p. m. daily and arrives 
at Lincoln at 5:55 p.m. The train consists of a 275-horse- 
power, gas-electric motor car with space for a railway 
post office, and express and baggage. A trailer car is 
attached which provides space for 58 passengers and 
additional express and baggage. 

The record shows that during the 12-month period 
ending with April 1949, the intrastate loss in operation 
of these two trains between Lincoln and the state line 
near Sioux City was $23,679. Including the interstate 
loss, the loss sustained in operating the trains between 
Lincoln and Sioux City was $35,471. Included in the 
earnings is an item of $16,987 received from the govern- 
ment on mail contracts. The record shows that the gov- 
ernment will discontinue the use of trains Nos. 15 and 16 
for transporting mail after January 1, 1950. This will 
increase the loss by a similar amount after that date. 

During the same 12-month period, train No. 16 carried 
a daily average of 13.11 passengers and train No. 15 a 
daily average of 14.24 passengers, both intrastate and 
interstate. The average number of intrastate passengers 
carried on these two trains was 8.1 and 9.5 respectively. 
During the same period train No. 16 carried an average 
of 5.9 passengers per train mile and train No. 15 an 
average of 6.4 passengers per train mile. During the 
period train No. 16 averaged 2.4 intrastate passengers per 
train mile. On train No. 15 this average was 2.7 pas- 
sengers. The total passenger revenue on train No. 16 
was 13.85 cents and on train No. 15 it was 14.81 cents per 
train mile. The wages alone paid the three-man crew 
on these trains were 27.15 cents per train mile. A great 
loss in passenger traffic has taken place on this line since 
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1923. During the war years an increase occurred, but 
with the passing of the war emergency the decline has 
followed the previous downward trend. 

The railroad company proposes, if the application be 
granted, to replace the two daily passenger trains with 
a tri-weekly mixed train. This train will carry passen- 
gers, express, cream, and other head-end shipments. 
Mail service will be otherwise provided by the postal 
department of the government. Bus lines operate over 
the whole territory and will augment the passenger serv- 
ice afforded on the tri-weekly trains. Other railroads 
operate into several of the communities now served by 
trains Nos. 15 and 16. Passenger-traffic between Lincoln 
and Sioux City can be handled by way of Omaha. 
Fremont is on the main line of another transcontinental 
railroad. The evidence shows that passenger traffic 
between intermediate points is largely by privately- 
owned automobiles and regularly scheduled bus lines. 
The small number of persons making use of these trains 
and the evidence that other forms of transportation are 
being used in preference to railroad travel conclusively 
establish an abandonment of the passenger facilities of 
the railroad in favor of other methods of travel. 

The evidence shows that the Lincoln-Sioux City branch 
line is operated at a profit. The territory served by it 
is almost wholly agricultural. The freight handled over 
the line is very profitable, while the passenger service 
results in heavy loss. The record shows as we have 
herein cited that the public makes little use of the pas- 
senger service afforded. The discontinuance of the two 
trains in question will cause inconvenience to a few 
persons and businesses. This is not a criterion to be 
considered, however, when other forms of transportation 
are available and preferred. It is upon evidence con- 
clusively establishing the foregoing facts that the com- 
mission denied the applicant permission to discontinue 
trains Nos. 15 and 16. 

The question presented by the appeal is whether the 
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commission acted unreasonably and arbitrarily in deny- 
ing the application. The jurisdiction of the commission 
is not questioned. 

In determining whether or not the order of the com- 
mission complained of is unreasonable and arbitrary, the 
purposes which were intended to be accomplished when 
the commission was empowered to regulate and control 
the operation of the railroads as common carriers become 
important. 

The business of operating and maintaining a railroad 
is a natural monopoly. It has been demonstrated in the 
past that competition among natural monopolies is waste- 
ful economically and generally results in insufficient and 
unsatisfactory service and excessive rates. The primary 
purpose of commission control is to secure adequate, 
sustained service for the public at the lowest possible 
cost, and at the same time to protect and conserve in- 
vestments already made in the furtherance of this pur- 
pose. It is not the province of a railroad company after 
assuming the status of a common carrier to accept the 
benefits derived from such a status and to refuse to 
perform or neglect the duties and responsibilities which 
such a status imposes. While the railroad company is 
relieved of the necessity of meeting unnecessary and 
wasteful competition, it is required to meet all the needs 
of the territory it serves. It may not at will abandon 
lines or trains, or even particular types of service that 
railroads customarily perform. It is, therefore, a ques- 
tion of public need that is to be determined when appli- 
cation is made for additional service or to discontinue 
an existing service. In determining such questions the 
cost of providing the service is an important element, 
although not a controlling one. It is contemplated that 
a railroad company shall provide adequate and compre- 
hensive service to the public in the territory which it 
serves. The fact that some one of the services rendered 
is not self-sustaining is not important except as it bears 

upon the question of the public need for the particular 
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service. Such duties and responsibilities of a common 
carrier are taken into consideration by rate-making 
bodies in the fixing of rates and charges. 

In former times the railroad was the chief means of 
transportation. The horse and buggy provided little if 
any competition. The traveling public depended almost 
entirely upon train service. Grain, livestock, and pro- 
duce were transported almost exclusively by rail. The 
hauling of incoming freight and express was a primary 
function of the railroad. The conditions which required 
the railroads to perform these services exclusively no 
longer exist. The development of the public highway 
system and the common use of the automobile have 
materially changed the problem of passenger transporta- 
tion. The establishment of schedule-operated bus lines, 
themselves common carriers, has proven more conven- 
ient to the traveling public. Truck lines established as 
common carriers carry grain, livestock, freight, and 
express, and thereby drain away from the railroad a 
large part of the revenue derived from this source. 
These new developments simply mean that an investiga- 
tion of the facts must be made in each particular case in 
the light of these changed conditions. 

The evidence in the case before us shows that the 
public prefers to use private automobiles for travel 
because of the convenience which it affords. Bus lines 
provide better and more convenient stand-by passenger 
service than do the railroads. It is argued that better 
train service would provide more users of railroad facili- 
ties. The record does not support any such conclusion. 
More adequate and convenient methods of transportation 
have brought about an abandonment of railroad pas- 
senger facilities in the communities affected by a dis- 
continuance of trains Nos. 15 and 16. The record shows 
that the need for the service provided by these trains has 
been absorbed by other adequate methods of transporta- 
tion. The little use made of the passenger service offered 
on trains Nos. 15 and 16, as shown by the record, affords 
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most convincing proof of this fact. We know of no rule 
that requires a railroad to maintain the operation of 
trains at great loss where the need for the service no 
longer exists. To require such operation constitutes one 
of the forms of economic waste which the commission 
was created to eliminate. The record before us conclu- 
’ sively shows that need does not exist for the maintenance 
and operation of these two trains for the reason that the 
public prefers and has adopted other methods of trans- 
portation. The need for service having disappeared, an 
order of the commission denying its discontinuance is 
arbitrary and unreasonable. 

The application in the instant case was properly pre- 
sented to the commission by virtue of constitutional and 
statutory authority. Art. IV, § 20, Constitution of Ne- 
braska; § 75-201, R. S. 1943. This court on appeal will 
determine whether the final order made by the commis- 
sion was arbitrary and unreasonable. Where the evi- 
dence, as here, shows that passenger trains are operated 
at a loss and for the operation of which no public need 
exists, a final order of the commission denying a railroad 
company permission to discontinue them is unreasonable 
and arbitrary. The legal principles supporting these con- 
clusions are more definitely set forth in In re Applica- 
tion of Chicago, B. & Q. R. R. Co.,. 138 Neb. 767, 295 N. 
W. 389, and in In re Application of Chicago, B. & Q. R. 
R. Co., ante p. 352, 41 N. W. 2d 157. 

In this view of the record the final order denying 
applicant permission to discontinue trains Nos. 15 and 
16 is based on findings not supported by the evidence 
and for that reason it is unreasonable and arbitrary 
within the meaning of the law applicable thereto. The 
order of the commission is vacated and the issues raised 
by the application are remanded to the commission for 
further consideration in accordance with the principles 
announced herein. 

REVERSED AND REMANDED. 
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Ena F. LIPPINCOTT, APPELLEE, v. HARVEY R. Lipprncort, 


APPELLANT. 
41 N. W. 2d 232 


Filed February 16, 1950. No. 32728. 


1. Divorce: Judgments. Where a decree for alimony is entered, 
which the husband attempts by his own extrajudicial conduct to 
avoid, alter, or revise, and litigation in or incidental to the 
original case necessarily results therefrom, in order to protect 
and enforce such decree the trial court has power and authority 
in the original divorce action to award the wife such expenses 
and reasonable attorneys’ fees as were necessary to defend or 
prosecute such litigation. 

A decree for alimony in a divorce action is 
not a judgment within the meaning of sections 25-1420 or 25- 
1515, R. R. S. 1943. 

3. Attorney and Client. In cases where a controversy arises with 
relation to the allowance of an attorney’s fee by the court, a 
determination thereof is largely within the discretion of the 
court, and it may be fixed by the trial or appellate court, either 
with or without the aid of expert testimony as to value, although 
neither the trial nor appellate court can, in assessing such fees, 
arbitrarily ignore the undisputed evidence and findings based 
thereon. 


In determining the value of legal services rendered by 
an attorney, it is proper to consider the amount involved, the 
nature of the litigation, the time and labor required, the novelty 
and difficulty of the questions raised and the skill required to 
properly conduct the case, the responsibility assumed, the care 
and diligence exhibited, the result of the suit, the character and 
standing of the attorney, and the customary charges of the bar 
for similar services. 


APPEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JupGE. Affirmed as modified. 


Dryden, Jensen & Dier, for appellant. 
F. E. Wright and Robert G. Simmons, Jr., for appellee. 


Heard before CARTER, MESSMORE, YEAGER, CHAPPELL, 
WENKE, and Bostaucu, JJ. 


CHAPPELL, J. 
This is a proceeding in the original divorce action twice 
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previously before this court, reported Lippincott v. Lip- 
pincott, 141 Neb. 186, 3 N. W. 2d 207, 140 A. L. R. 901, 
and Lippincott v. Lippincott, 144 Neb. 486, 13 N. W. 2d 
721. Plaintiff, Ena F. Lippincott, has remarried, and is 
now known as Ena F. Wolski. In the original trial, the 
decree awarded plaintiff an absolute divorce with certain 
real estate in Scotts Bluff County as alimony. Upon 
appeal, this court affirmed the judgment awarding 
plaintiff a divorce, but remanded the cause to the district 
court for the purpose of taking additional evidence upon 
the question of alimony. 

On such further hearing, the same land was awarded to 
plaintiff in a decree, which, among other things; pro- 
vided: “6. The court further finds that since the hearing 
in the Supreme Court and the original decree in this 
court, plaintiff (defendant) has purported ‘to make con- 
veyances of title to the said real estate above described in 
one Virginia Lippincott and that the defendant should be 
required to clear the title to the said property so that 
good and clear title in said premises vests in the 
plaintiff. * * * 

“It is further considered, adjudged and decreed that 
the defendant be required to clear the title to the real 
estate hereinbefore ordered conveyed to the plaintiff of 
any claims of Virginia Lippincott. * * * 

“It is further orderei that the court retain jurisdiction 
for the purpose of enforcing that part of the decree re- 
quiring defendant to clear the title of the real estate of 
any claim of Virginia Lippincott and to retain jurisdiction 
to enforce any part of the decree of this court.” 

Such decree was entered on the 14th day of August 
1943. It was modified by Lippincott v. Lippincott, 144 
Neb. 486, 13 N. W. 2d 721, in one particular which is 
not involved here, and on the 18th day of April 1944, the 
mandate of this court was filed in the district court and 
decree entered thereon which expressly provided that 
the original decree as amended “‘is in all other respects 
confirmed and remains in full force and effect.” We thus 
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have a decree of the district court for Scotts Bluff 
County, affirmed by this court, expressly finding and 
requiring defendant to quiet the title of claims of Virginia 
Lippincott to the land awarded plaintiff as alimony, and a 
specific retention of jurisdiction by the trial court to 
enforce that decree. 

Pending the first appeal in the divorce action, Virginia 
Lippincott, then claimed wife of defendant, commenced 
an action in the district court for Buffalo County against 
plaintiff herein, seeking to quiet title in Virginia Lippin- 
cott to the lands in question. In that situation, defendant 
not having complied with the trial court’s decree to clear 
the title, plaintiff on August 14, 1944, filed an application 
in the divorce action, still pending as aforesaid, praying 
that defendant Harvey R. Lippincott be required to show 
cause why he should not be ordered to pay the taxes on 
the property prior to 1943, and the soil conservation and 
government crop payments for 1943, as theretofore 
ordered, and pay into court for plaintiff suitable and 
proper amounts to enable her to defend the action of 
Virginia Lippincott in Buffalo County, and to carry on 
and maintain an action against defendant and Virginia 
Lippincott to quiet title to the lands in Scotts Bluff 
County which had been awarded to plaintiff as alimony 
by the trial court. 

On the 30th day of October 1944, Harvey R. Lippincott, 
Jr., defendant’s son, on ex parte application to the district 
court for Buffalo County, became substituted as plaintiff 
therein for Virginia Lippincott, who had theretofore on 
September 7, 1944, joined in a deed with defendant con- 
veying the premises to said Harvey R. Lippincott, Jr. 
Thereafter, various proceedings were had in the district 
court for Buffalo County, involving special appearances, 
restraining orders, injunctions, citations for contempt, 
and a judgment finding Ena F. Wolski guilty of contempt. 
Therein, the trial court ultimately enjoined plaintiff 
herein from maintaining her action instituted on Novem- 
ber 23, 1945, in Scotts Bluff County, to quiet her title to 
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the premises. The litigation in Buffalo County did not 
terminate until the decisions of this court in Lippincott 
v. Wolski, 147 Neb. 930, 25 N. W. 2d 747, 169 A. L. R. 
1236, and Wolski v. Lippincott, 147 Neb. 944, 25 N. W. 2d 
754. As a result of those opinions, the litigation in 
Buffalo County was terminated upon jurisdictional 
grounds, plaintiff herein was absolved of contempt, and 
the injunction preventing plaintiff from prosecuting her 
action to quiet title in Scotts Bluff County was dissolved. 

Plaintiff then proceeded with her action to quiet title 
until decree was obtained. In the meantime, another 
action had been brought by defendant’s father, James 
Lippincott, in the district court for Scotts Bluff County, 
seeking to quiet title to the premises in himself. How- 
ever, the trial court refused to grant him the relief 
sought, whereupon both cases were respectively appealed 
to this court where they were affirmed for failure of 
appellants therein to file briefs. Wolski v. Lippincott, 
No. 32580, and James Lippincott v. Wolski, No. 32581. 

On September 23, 1948, plaintiff filed a supplemental 
petition in the original divorce action still pending as 
aforesaid, praying, in addition to the relief sought by her 
on August 14, 1944, that the trial court find and deter- 
mine the amount due and owing to her for expenses and 
attorneys’ fees necessitated by the aforesaid litigation, 
in order to protect and enforce the original decree of the 
court, awarding alimony to plaintiff. Defendant an- 
swered, averring, among other things, that the court 
was without authority or jurisdiction to enter such an 
order, and pleading the statute of limitations. 

After hearing upon the issues thus presented, the trial 
court entered a judgment finding generally for plaintiff 
and against defendant. After reciting the history of the 
litigation and the necessity for the costs, expenses, and 
employment of counsel by plaintiff therein to clear the 
title to the property awarded plaintiff as alimony, and 
protect and enforce the judgment therefor, the court 
entered its judgment awarding plaintiff $1,507.28 for 
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expenses, $2,500 as fees for her attorney, J. C. Tye, and 
$12,500 as fees for her attorney, James G. Mothersead, 
or a total of $16,507.28. 

Defendant’s motion for new trial was overruled, and 
he appealed to this court, assigning: (1) That the trial 
court was without jurisdiction to enter such a judgment; 
(2) that the cause of action was barred by the statute 
of limitations; and (3) that the judgment was excessive, 
not sustained by the evidence, and contrary to law. We 
conclude that the judgment was excessive, but that the 
other assignments have no merit. 

Defendant argued that the district court had only 
jurisdiction to enter a judgment for expenses and attor- 
neys’ fees during the pendency of the action for divorce, 
and that a reservation in the decree attempting to provide 
for retention of jurisdiction to enforce the decree added 
nothing to the court’s powers, because the court in grant- 
ing a divorce is authorized to give only such relief or 
enter such orders as are provided by statute. 

In the light of that contention, we have examined the 
statutes and applicable authorities. In that connection, 
the trial court has discretionary power and authority in 
a divorce action to require the husband to pay any sum 
necessary to enable the wife to carry on or defend the 
suit during its pendency, and decree costs against either 
party. § 42-308, R. S. 1943. Actions for divorce are con- 
ducted in the same manner as other suits in courts of 
equity, and the trial court has authority to decree costs 
and enforce its decrees as in other cases. § 42-307, R. S. 
Supp., 1949. All judgments or orders for the payment of 
alimony are liens upon the property, as in other actions, 
and may be enforced by proceedings in aid of execution, 
or other action or process as other judgments. § 42-319, 
R. S. 1943. These enforcement remedies are cumulative 
and in no respect abridge any subsisting remedy or power 
of the court for the enforcement of such judgments and 
orders. § 42-320, R. S. 1943. And after a decree for 
alimony has been awarded, the court from time to time 
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on petition and hearing thereon, has authority under ap- 
propriate circumstances, to revise and alter such decree 
as to the payment thereof, as provided in section 42-324, 
R. S. 1943. 

In support of his contention that the court had no. 
jurisdiction, defendant cited Yeiser v. Lowe, 50 Neb. 
310, 69 N. W. 847, and Burnham v. Tizard, 31 Neb. 781, 
48 N. W. 823. Those cases are clearly distinguishable, 
holding merely that after a divorce suit is terminated, the 
attorney for the wife could not maintain an independent 
action ‘at law against the husband for recovery of such 
attorney fees. The action at bar was not such an inde- 
pendent action, but a proceeding in the original action 
during its pendency, to obtain an allowance of expenses 
and attorneys’ fees as a judgment for costs, necessitated 
in order to enforce and make effective the provisions of 
the court’s decree, which defendant had not only refused 
to perform but had by his own extrajudicial conduct 
assumed to revise, alter, or circumvent and make of no 
force and effect, well knowing that he was not lawfully 
entitled to any such relief. 

In that connection, the court retained jurisdiction of 
the divorce proceedings at all times, whether the decree 
so provided or not, to enforce its decree with regard to 
compliance with the award of alimony. 27 C. J. S., 
Divorce, § 254, p. 1032; Tucker v. Tucker, 150 Kan. 317, 
92 P. 2d 26. Contrary to defendant’s contention, dissolu- 
tion of the marital relations by the divorce decree did 
not terminate the authority of the court to allow such 
expenses and attorneys’ fees. O’Brien v. O’Brien, 19 
Neb. 584, 27 N. W. 640; Brasch v. Brasch, 50 Neb. 73, 69 
N. W. 392. 

In Chambers v. Chambers, 75 Neb. 850, 106 N. W. 993, . 
this court said: “It is next urged that, the plaintiff 
having ceased to be the wife of the defendant, it was 
error to allow her counsel fees in this proceeding. This 
proceeding is simply a continuation of the divorce suit 
and one of its incidents, and we think that the authority 
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of the court to allow counsel fees under the section of 
the statute last cited continues until the subject matter 
of the divorce suit is finally settled and determined.” 
See, also, Cizek v. Cizek, 76 Neb. 797, 107 N. W. 1012. 

In Jensen v. Jensen, 144 Neb. 857, 15 N. W. 2d 57, a 
divorce action, citing Earle v. Earle, 27 Neb. 277, 43 N. W. 
118, 20 Am. S. R. 667, and Wassung v. Wassung, 136 Neb. 
440, 286 N. W. 340, this court held: “Courts of general 
jurisdiction have the inherent power to do all things 
necessary for the proper administration of justice and 
equity within the scope of their jurisdiction.” 

In Brevet v. Brevet, 316 Ill. App. 406, 45 N. E. 2d 199, 
where subsequent to decree plaintiff filed a petition in 
the original action for enforcement of the decree and 
like contention was made that the court had no jurisdic- 
tion, it was said: “Petitioner in this case did not ask for 
any modification of the terms of the divorce decree but 
merely asked that the terms of that decree be enforced. 
See Totten v. Totten, 299 Il]. 43, where it was held that a 
court of equity possesses power to control the manner of 
the execution of its decrees. See also Bobowski v. Bo- 
bowski, 242 Ill. 524, 529, 530; Cohen v. Cohen, 291 II. 
App. 39, 49; Oglesby v. Pearce, 68 Ill. 220. In Tegtmeyer 
v. Tegtmeyer, 292 Ill. App. 434, 443, this court said that 
if a court of chancery had no power to enforce its decrees 
‘obviously the court would be rendered impotent and we 
would have neither law nor order but every one could 
do as he or she pleased. Of course, such a situation can- 
not be countenanced by the courts for a moment.’ Many 
other cases are to the same effect.” See, also, Kellogg v. 
Kellogg, 302 Ill. App. 604, 24 N. E. 2d 260; and Andruss 
v. Andruss, 144 Fla. 641, 198 So. 213, wherein it was con- 
cluded that a similar proceeding was not a “new and 
independent action, but incidental to and continuation of 
original divorce suit.” 

In Parker v. Parker, 22 Cal. App. 2d 139, 70 P. 2d 1003, 
like contention was made as in the case at bar, that the 
court was without jurisdiction to make such an order 
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since the divorce decree had become final and such 
allowance under the statute was only permissible during 
the pendency of the action for divorce. The court said: 
“We see no difference in principle between a case where 
a former wife is compelled by her former husband to 
defend a proceeding brought by him to modify and 
reduce the amount allowed for her support and one 
where the former husband attempts to obtain the same 
result by arbitrarily reducing the amount himself with- 
out seeking the permission of the court. In either case 
the former wife may be obliged to defend herself and 
the principles laid down in the cases cited and in sections 
137 and 139 of the Civil Code are controlling. The matter 
is within the sound discretion of the court, which is a 
sufficient protection against the danger suggested by the 
appellant, that a former wife might be inclined to initiate 
successive and unreasonable proceedings for the purpose 
of harassing her ex-husband.” 

Also, in Slezak v. Slezak, 293 Ill. App. 489, 13 N. E. 2d 
91, the court said: “It would be absurd to hold that the 
court * * * could modify a decree of divorce which had 
been entered and make such changes as equity and good 
conscience dictate, but that the court in the enforcement 
of its orders is helpless for the reason that the wife would 
be compelled to advance all expense money necessarily 
entailed by virtue of her effort to compel the divorced 
husband to perform his duty as directed by the court in 
its order.” That opinion also cited with approval and 
quoted from Czarra v. Czarra, 128 Ill. App. 430, wherein 
it was said: “If it be within the power of a court under 
the statute * * * to allow solicitor’s fees incurred in 
resisting a petition of a divorced husband for the reduc- 
tion of alimony, we see no reason in principle or under 
the terms of the statute why it should not be so allowable 
in the case of the prosecution by the divorced wife of 
her right to enforce alimony.” 

The expenses and attorneys’ fees involved herein 
were taxable as costs upon application therefor, and did 
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not require the opening or modification of the judgment 
for divorce and alimony. Such costs constituted no part 
of the original judgment on the merits, and the court had 
jurisdiction to act upon plaintiff’s application although 
any order made therein was subject to review in like 
manner as the taxation of other costs. Allen v. Tallon, 
120 Neb. 611, 234 N. W. 411. We conclude that defend- 
ant’s first assignment has no merit. 

Defendant argued that since the original divorce 
decree was entered on August 14, 1943, then in the light 
of section 42-319, R. S. 1943, the statute of limitations 
barred this proceeding by virtue of section 25-1515, R. 
R. S. 1943. Factually, the statute of limitations would be 
no defense, since as a matter of course the proceedings 
herein were filed within a year from the entry of such 
original decree, not as a new action, but merely as a 
continuation of and incidental to the original action. 
However, in any event, a decree for alimony in a divorce 
action is not a judgment within the meaning of sections 
25-1420 or 25-1515, R. R. S. 1943. In re Application of 
Miller, 139 Neb. 242, 297 N. W. 91. That case involved 
a decree for child support, but the conclusion therein that 
the statute of limitations could not be interposed as a 
defense was premised upon like holdings in Lemert v. 
Lemert, 72 Ohio St. 364, 74 N. E. 194, 106 Am. S. R. 621, 
and Peeke v. Fitzpatrick, 74 Ohio St. 396, 78 N. E. 519, 
each of which involved a judgment for alimony under 
similar statutes. We conclude that the statute of limi- 
tations did not bar the present proceedings. 

We turn then to the question of whether or not the 
allowances for attorneys’ fees were excessive. In that 
regard, defendant offered no evidence contravening that 
adduced by plaintiff, and no contention was made with 
regard to the amount of expenses allowed by the court. 

The general rule is that in cases where a controversy 
arises with relation to the allowance of an attorney’s fee 
by the court, a determination thereof is largely within 
the discretion of the court, and it may be fixed by the 
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trial or appellate court, either with or without the aid 
-of expert testimony as to value, although neither the 
trial nor appellate court can, in assessing such fees, 
arbitrarily ignore the undisputed evidence and findings 
based thereon. Allen v. Tallon, supra; 7 C. J. S., Attor- 
ney and Client, § 191, p. 1093. The force of the rule is 
conceded by plaintiff. 

In Allen v. City of Omaha, 136 Neb. 620, 286 N. W. 
916, it was held: “In determining the value of legal 
services rendered by an attorney, it is proper to consider 
the amount involved, the nature of the litigation, the 
time and labor required, the novelty and difficulty of 
the questions raised and the skill required to properly 
conduct the case, the responsibility assumed, the care and 
diligence exhibited, the result of the suit, the character 
and standing of the attorney, and the customary charges 
of the bar for similar services.” See, also, Darnell v. 
City of Broken Bow, 139 Neb. 844, 299 N. W. 274, 136 A. 
L. R. 101; Canons of Professional Ethics of the American 
Bar Association, Canon 12, adopted by Rules, Supreme 
Court, Nebraska, Article X, page 37. 

The necessity for the litigation and proceedings inci- 
dental to the original divorce action, in order to protect 
and enforce the trial court’s original decree because of 
the palpable fraudulent conduct of the defendant not 
only by his own individual acts but also in a scheme, 
plan, or conspiracy with others, including Virginia Lip- 
pincott and Harvey R. Lippincott, Jr., to fraudulently 
and unlawfully deprive and cheat plaintiff out of the 
proceeds and income from her alimony judgment, is so 
completely reflected not only in the record now before 
us but also in the aforesaid Lippincott opinions of this 
court, all of which were interwoven and interdependent 
cases, that we see no need to repeat the facts relating 
thereto in this opinion. : 

The character and standing of plaintiff’s attorneys 
were not questioned. Mr. Tye, a lawyer with many years 
of experience in Kearney, was employed as resident 
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counsel and associate of Mr. Mothersead in the Buffalo 
County litigation. He knew that his fees depended upon 
the success thereof. He rendered legal services in the 
office and otherwise, by checking the records and filings, 
conferring with and reporting to other counsel, preparing 
special appearances, briefing jurisdictional questions, 
and presenting them to the district court. He appeared 
in the district court several different times for a part or 
all of a day or two in connection with hearings upon 
special appearances, restraining orders, injunctions, con- 
tempt citations, and continuances, as well as attempts to 
obtain a hearing on the merits. Although Mr. Mother- 
sead was not present upon several such occasions, he 
generally appeared as chief counsel. Mr. Tye appeared 
in the Supreme Court once upon an original application 
for mandamus. State ex rel. Wolski v. Reed, 146 Neb. 
348, 19 N. W. 2d 545. Otherwise, he did not appear in this 
court or prepare any brief in the mandamus case or upon 
the jurisdictional merits of the original Buffalo County 
case or the appeal in the contempt proceeding. However, 
he did check briefs prepared therein by Mr. Mothersead, 
made suggestions with reference to them, and appeared 
as counsel thereon. He testified that $2,500 was the 
reasonable value of the services rendered by him, which 
the trial court approved and allowed. 

In the light of the foregoing rules and the record, how- 
ever, we believe that such allowance was excessive and 
an abuse of judicial discretion. We conclude that $1,000 
is a reasonable allowance for Mr. Tye’s services. 

Mr. Mothersead is a lawyer with many years of expe- 
rience in North Platte and Scottsbluff. He appeared in 
and prosecuted the original mandamus case as chief 
counsel, the original divorce action, its hearing upon 
remand by this court, and appeal therefrom by defend- 
ant. He also successfully protected and enforced plain- 
tiff’s alleged alimony rights in the district court, and 
upon appeal therefrom to this court in five other separate 
cases heretofore cited. In addition thereto, he success- 
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fully defended two forcible entry and detainer cases 
respectively filed by Virginia Lippincott and Harvey R. 
Lippincott, Jr., in the county. court of Scotts Bluff 
County, and ultimately was required to enjoin defendant 
in the divorce action from trespassing upon the lands 
awarded plaintiff. 

Without dispute, the real property awarded in the 
divorce decree, title to which was ultimately quieted in 
plaintiff by enforcement of the trial court’s decree of 
alimony, was reasonably worth from $90,000 to $100,000. 
at the time this proceeding was heard. . Rentals there- 
from, ultimately collected for plaintiff, votanes approxi- 
mately $12,000. 

Prior to and during all of the sippesiid litigation, 
plaintiff had no other property, and little if any money 
with which to pay attorneys’ fees and expenses. Never- 
theless, Mr. Mothersead accepted employment as her 
attorney and continued as such to loyally protect her 
lawful rights, well knowing that allowances and collec- 
tion for such services depended entirely upon his ulti- 
mate success in the litigation. 

In so culminating the litigation, he was required to 
make many trips to Kearney and Lincoln from Scotts- 
bluff. He was also required to and did prepare many 
pleadings and briefs and appeared upon numerous occa- 
sions in the courts for Buffalo and Scotts Bluff counties 
for hearings or trials on the merits, and in this court 
upon appeals therefrom, over a period of several years 
before success ultimately prevailed. To enumerate such 
services and proceedings at length would unduly pro- 
long this opinion. 

He testified that $12,500 was the reasonable value of 
the services rendered by him, which the trial court 
approved and allowed. 

We are convinced that the reasonable value of Mr. 
Mothersead’s services in the divorce action itself and all 
of the other incidental litigation was $12,500. However, 
plaintiff has already been awarded and received $3,500 
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attorney’s fees in the original divorce action, which we 
believe the trial court should have considered in making 
the allowance here involved. 

In the light thereof, the rules heretofore set forth, and 
the record before us, we conclude that an additional 
allowance of $9,000 is a reasonable allowance for Mr. 
Mothersead’s services. 

For the reasons heretofore stated, the judgment is 
affirmed as modified, and the cause is remanded with 
directions to award plaintiff $1,507.28 as expenses, $1,000 
as attorney’s fees for Mr. J. C. Tye, and $9,000 as 
attorney’s fees for Mr. James G. Mothersead, and enter 
a judgment for the total thereof, $11,507.28. Costs taxed 
to appellant. 

AFFIRMED AS MODIFIED. 


CHARLES SEDLACEK, APPELLANT, V. JOHN B. GREENHOLTZ, 
AcTING WARDEN OF THE NEBRASKA STATE PENITENTIARY, 


APPELLEE. 
41 N. W. 2d 154 


Filed February 16, 1950. No. 32734. 


1. Habeas Corpus. In a petition for a writ of habeas corpus, if 
relator sets forth facts which, if true, would entitle him to 
discharge, then the writ is a matter of right and relator should 
be produced and a hearing held thereon to determine the ques- 
tions of fact presented. But if relator shows by the facts 
alleged in his petition for the writ that he is not entitled to 
relief, then the writ should be denied. 

To release a person from a sentence of imprisonment by 
habeas corpus, it must appear that the sentence was absolutely 

. void. Habeas corpus will not lie to discharge a person from a 
sentence of penal servitude where the court imposing the sen- 
tence had jurisdiction of the offense, had jurisdiction of the 
person of the defendant, and the sentence was within the power 
of the court to impose. 

8. Judgments. Generally, insanity as a bar to the imposition of 
sentence is a factual issue for the determination of the court 
having jurisdiction of the offense, and a judgment of sentence by 
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a court of competent jurisdiction may not be collaterally attacked 
on that issue in a habeas corpus proceeding. 

4. Insane Persons: Criminal Law. Section 29-1822, R. R. S. 1943, 
which directs that a person shall not be tried for an offense 
while he is in a state of lunacy or insanity and that sentence, 
after conviction, shall not be imposed while a person is in that 
condition, imposes a duty on but does not go to the jurisdiction 
of the court. , 

5. Habeas Corpus. A person convicted and sentenced by a court 
having jurisdiction of the offense and of the person, when the 
sentence imposed is within the power of the court, cannot, by 
habeas corpus, collaterally attack the conviction and sentence 
upon the ground that he was insane at the time thereof. 


APPEAL from the district court for Lancaster County: 
RapH P. WILson, Jupce. Affirmed. 


L. R. Doyle, for appellant. 


James H. Anderson, Attorney General, and Walter. E. 
Nolte, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, WENKE, and BosSLaucu, JJ. 


WENKE, J. 

Petitioner, Charles Sedlacek, appeals from an order of 
the district court for Lancaster County sustaining a mo- 
tion of defendant, John B. Greenholtz, acting warden of 
the Nebraska State Penitentiary, to quash and dissolve 
the writ of habeas corpus, which had been issued pursu- 
ant to the prayer of the petition, and to dismiss the 
action. a 

The petition alleges that petitioner is imprisoned in 
the Nebraska State Penitentiary by authority of a five- 
year sentence imposed upon him by the district court for 
Saline County at a time when he was insane. 

The foregoing sentence was imposed by the district 
court for Saline County after a jury had found the peti- 
tioner guilty of the crime of burglary. For a detailed 
statement of the case and our affirmance thereof, see 
Sedlacek v. State, 147 Neb. 834, 25 N. W. 2d 533, 169 
A. L. R. 868. 
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“The sufficiency of the allegations of relator’s petition 
to support a writ of habeas corpus allowed by virtue 
thereof, may be questioned before making return thereto 
by a motion to dissolve or quash the writ. 

“Such motion admits all ultimate facts well pleaded in 
relator’s petition, as distinguished from conclusions of 
law therein, and when thus tested it is ascertained that 
the allegations thereof are not sufficient to warrant dis- 
charge, the motion should be sustained and the writ 
dissolved or quashed.” In re Application of Dunn, 150 
Neb. 669, 35 N. W. 2d 673. 

“In a petition for a writ of habeas corpus, if relator 
sets forth facts which, if true, would entitle him to dis- 
charge, then the writ is a matter of right and relator 
should be produced and a hearing held thereon to de- 
termine the questions of fact presented. But if relator 
shows by the facts alleged in his petition for the writ 
that he is not entitled to relief, then the writ should be 
denied.” . McAvoy v. Jones, 149 Neb. 613, 31 N. W. 2d 
740. 

The basis of the action is that petitioner, after convic- 
tion but before sentence was imposed by the district 
court, became a lunatic or insane.within the meaning of 
section 29-1822, R. R. S. 1943, and, because of that fact, 
the trial court was without power to impose sentence 
and, consequently, his order.-doing so is void. 

Section 29-1822, R. R. S. 1943, provides as follows: “A 
person who becomes lunatic or insane after the commis- 
sion of a crime or misdemeanor shall not be tried for 
the offense during the continuance of the lunacy or in- 
sanity. If, after the verdict of guilty, and before judg- 
ment pronounced, such person‘becomes lunatic or insane, 
then no judgment shall be given while such lunacy or 
insanity shall continue; and if, after judgment and before 
execution of the sentence such person shall become luna- 
tic or insane, then in case the punishment be capital, the 
execution thereof shall be stayed-until the recovery of 
such person from the insanity or lunacy.” 
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As stated in Jackson v. Olson, 146 Neb. 885, 22 N. W. 
2d 124, 165 A. L. R. 932: “To release a person from a 
sentence of imprisonment by habeas corpus, it must ap- 
pear that the sentence was absolutely void. Habeas 
corpus will not lie to discharge a person from a sentence 
of penal servitude where the court imposing the sentence 
had jurisdiction of the offense, had jurisdiction of the 
person of the defendant, and the sentence was within the 
power of the court to impose.” See, also, Swanson v. 
Jones, 151 Neb. 767, 39 N. W. 2d 557; McAvoy v. Jones, 
supra; and In re Carbino, 117 Neb. 107, 219 N. W. 846. 

In McAvoy v. Jones, supra, we held: “A relator can- 
not by habeas corpus collaterally attack increased pun- 
ishment under the habitual criminal statute upon the 
ground that he was mentally incompetent at the time of 
a former conviction and sentence.” Therein we quoted 
with approval from McMahan v. Hunter, 150 F. 2d 498, 
the following: “Generally, insanity as a bar to the impo- 
sition of sentence is a factual issue for the determina- 
tion of the court having jurisdiction of the offense, and 
a judgment of sentence by a court of competent jurisdic- 
tion may not be collaterally attacked on that issue in a 
habeas corpus proceedings.” 

In McAvoy v. Jones, supra, we also referred to State 
ex rel. Novak v. Utecht, 203 Minn.. 448, 281 N. W. 775. 
Therein the Minnesota court held: “The statute, 2 
Mason Minn. St. 1927, § 9915, directing the district court 
not to try a person for crime while he is in a state of 
insanity, imposes a duty on, but does not go to the juris- | 
diction of, the court. Hence failure to comply with the 
statute is no ground for collateral attack, as by habeas 
corpus, on the judgment of conviction.” 

Section 29-1822, R. R. S. 1943, which directs that a 
person shall not be tried for an offense while he is in a 
state of lunacy or insanity and that sentence, after con- 
viction, shall not be imposed while a person is in that 
condition, imposes a:duty on but does not go to the juris- 
diction of the court. 
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Consequently, a person convicted and sentenced by a 
court having jurisdiction of the offense and of the person, 
when the sentence imposed is within the power of the 
court, cannot, by habeas corpus, collaterally attack the 
conviction and sentence upon the ground that he was 
insane at the time thereof. See, Newcomb v. State, 129 
Neb. 69, 261 N. W. 348; 25 Am. Jur., Habeas Corpus, § 84, 
p. 209; Annotation, 121 A. L. R. 268; Swain v. State, 215 
Ind. 259, 18 N. E. 2d 921. 

Petitioner also raises the question of his right to be 
released on bail pending his appeal. Application for bail 
was denied by the district court. 

Rule 8 a 2 (4) of the rules of the Supreme Court as to 
procedure on appeal provides: ‘Assignments of error 
relied upon for reversal and intended to be urged in the 
brief shall be separately numbered and paragraphed, 
bearing in mind that consideration of the cause will be 
limited to errors assigned and discussed. However, the 
court may, at its option, notice a plain error not assigned.” 

While the foregoing was assigned as error it was not 
discussed in the brief within the meaning of the fore- 
going rule. In view of our holding herein it is not of such 
importance that the court will consider the matter on its 
own option. 

For the reasons stated the judgment of the district 
court is affirmed. 

AFFIRMED. 


ERNEST L. REEKER, APPELLEE, Vv. CECILIA G. REEKER, 


APPELLANT. 
41 N. W. 2d 231 


Filed February 16, 1950. No. 32735. 


- 1. Divorce. By section 42-340, R. S. 1943, either party to a divorce 
action may within six months of the date of entry of decree 
make application to have the decree set aside or modified. 

If a motion to set aside or modify a decree of divorce 
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is made pursuant to statute, the court may in the exercise of a 
sound discretion grant it and vacate or modify the decree. 

8. Appeal and Error. Affidavits used in the district court upon 
the hearing of a motion and not preserved in a bill of exceptions 
will not be considered on appeal. 


AppEAL from the district court for Madison County: 
LyLe E, JAcKSoNn, JupcE. Affirmed. 


Thomas E. Conley, George Evens, and Harry C. Al- 
berts, for appellant. 


R. J. Shurtleff and Frederick M. Deutsch, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, YEA- 
GER, CHAPPELL, WENKE, and BosLauGu, JJ. 


YEAGER, J. 

This action was commenced as one for divorce by 
Ernest L. Reeker, plaintiff and appellee here, against 
Cecilia G. Reeker, defendant and appellant here. After 
a trial to the court a decree was entered granting a di- 
vorce to plaintiff. 

Though the briefs of appellant would indicate other- 
wise an examination of the transcript discloses that this 
is not an appeal from the decree of divorce. It is only 
an appeal from an order of the court refusing under its 
discretionary power to vacate and set aside the decree 
within six months of the date of entry thereof. 

The decree granting the divorce was entered July 14, 
1949. On August 6, 1949, a decree was entered fixing 
permanent alimony for the defendant and confirming the 
decree of divorce entered July 14, 1949. On August 17, - 
1949, the defendant filed a motion for new trial. This 
was not filed within the time provided by law for the 
filing of motions for new trial and it was withdrawn by 
the defendant on September 3, 1949. The motion for new 
trial was refiled on September 3, 1949, but of course this 
was of no avail. On August 29, 1949, the defendant filed 
a motion to vacate the decree which was termed an 
amended and substituted motion. Two previous such 
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motions had been filed and overruled. They had how- 
ever been filed before August 6, 1949, the date of the 
entry of decree fixing alimony and confirming the decree 
for divorce. This final motion to vacate was overruled 
on September 3, 1949. No motion for new trial was filed 
attacking the ruling on the motion. An appeal was how- 
ever taken from the ruling. 

The defendant predicated her application to have the 
decree vacated upon section 42-340, R. S. 1943, which 
permits of an application to vacate or modify a decree of 
divorce within six months from the trial and decision 
by either of the parties. Pittman v. Pittman, 148 Neb. 
864, 29 N. W. 2d 790. Her theory is that the trial court 
abused its discretion in refusing and failing to grant her 
application. 

In the opinion in Pittman v. Pittman, supra, it was 
said: “The statute correctly interpreted and applied 
permits either party to a divorce action within six 
months of the date of entry of decree to make applica- 
tion to have the decree set aside or modified, and the 
court for good cause shown may in the exercise of sound 
discretion set it aside or modify it.” 

It will be observed that the discretion reposed in the 
court to vacate or modify its decree depends upon a 
showing of good cause for so doing. 

In the record in this case this requisite of the right of 
the court to exercise its discretion does not appear. It 
is true that the defendant filed her motion which was 
verified. Had it been presented to the court in an appro- 
priate manner or had it been supported by other evi- 
dence either or both of which had been preserved in a 
bill of exceptions, there would have been something upon 
which to base a review of the discretion exercised by the 
trial court. This however is not true. Though the ap- 
plication was resisted and a hearing was afforded on the 
application the defendant chose neither to offer the 
sworn motion in evidence nor to offer any other evidence 
in its support. It is true that the evidence taken on the 
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trial of the divorce action is brought here in a purported 
bill of exceptions yet it was at no point in the hearing 
offered in support of the motion to vacate the decree. 

In this state of the record the rule that affidavits used 
in the district court upon the hearing of a motion and 
not preserved in a bill of exceptions will not be consid- 
ered on appeal is applicable and the only conclusion that 
can be reached is that there has been no record presented 
which will permit of a review of the discretion exercised 
in this gase by the trial court. Wytoski v. Kiolbassa, 96 
Neb. 173, 147 N. W. 126; Taylor Dairy Products Co. v. 
Owen, 139 Neb. 603, 298 N. W. 332. 

The order overruling the motion to vacate and set 


aside the decree is affirmed. 
AFFIRMED. . 


RayMonpd P. ASH ET AL., APPELLEES, V. CITy OF OMAHA EX 
REL. LOuis I. PENTZIEN, APPELLANT, METCALFE CONSTRUC- 
TION COMPANY ET AL., INTERVENERS AND APPELLEES, 


IsEL I. SOLZMAN, INTERVENER AND APPELLANT. 
41 N. W. 2d 386 


Filed February 24, 1950. Nos. 32667, 32672. 


1. Appeal and Error. The period of time provided for by section 
25-1912, R. R. S. 1948, within which to perfect an appeal from 
a judgment or decree rendered in the district court, does not 
commence to run until judgment or decree is entered on the 
journal. 

2. Pleading: Parties. Within the contemplation of section 25-328, 

R. R. S. 1948, the right of a party to intervene in an action is 

absolute, subject only to the condition that he exhibit a pleading 

containing allegations which demonstrate a right in the subject 

matter being litigated. 

: Under section 25-328, R. R. S. 1948, the petition 
in intervention must state such facts as, if conceded to be true, 
will entitle the applicant to some relief or, in other words, will 
sustain his right to intermeddle in the proceedings and support a 
decree and judgment in his favor or in favor of the party whom 
he desires to assist. 
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Municipal Corporations. When the duly constituted representa- 
tives of a city, under section 14-810, R. S. 1943, refuse or neglect 
to defend any suit at law or in equity brought against it, any 
resident taxpayer may defend said suit on its behalf at the cost 
of the city, not including attorney’s fees. 

Section 14-224, R. S. 1943, condemns the action of the 
city official and not the donor or donors to a fund by virtue of 
which the city may procure the acquisition of land for a specific 
purpose. 


Within the contemplation of section 14-374, R. S. 1943, 
the city of Omaha, acting through its council and upon recom- 
mendation of its planning commission, may acquire by gift real 
estate for establishing parks and playgrounds. : 

Before the acceptance of a gift by a city for park and 
playground purposes, recommendation of the city planning com- 
mission must be obtained. 

Section 14-374, R. S. 1948, does not define a specific 
form of recommendation to be made by the city planning com- 
mission to the city council with reference to acquiring real estate 
as a gift to the city for a specific purpose. Where the evidence 
discloses the city planning commission made a recommendation 
to the city council that the acquisition of a tract of land for a 
specific purpose was desirable, such a recommendation on the 
part of the city planning commission met the requirements of 
the city charter in such respect. 

Under section 14-374, R. S. 1943, wherein the city may 
accept a gift for a specific purpose, no notice of hearivg -r t'me 
thereof to the public is required. Section 14-407, R. S. 1943, 
making provision for notice to the public and the time of hearing 
thereon, is applicable only to sections 14-401 to 14-418, and not 
to section 14-374. 

Municipal corporations may take and hold realty by 


' deed of gift in trust for purpose of a public nature including uses 


germane to the objects of corporation. 

The fact that a city can only acquire and hold land for 
public uses does not prevent it from acquiring absolute title to 
land which it is about to use for public parks and recreation. 
By accepting a gift of land for a specific purpose, a 
municipality is bound to use the land for such purpose and no 
other. 

Dedication. Where dedication is made for a defined purpose, 
neither legislature, municipality, its successor, nor general pub- 
lic has any power to use property for any other purpose than 
one designated, whether use be public or private, or whether 
dedication is a common-law or statutory dedication, notwith- 
standing that changed use may be advantageous to the public. 
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14, Property dedicated to a particular public use cannot, at 
least without the exercise of the right of eminent domain, be ap- 
propriated to a use of a different character in disregard of the 
rights of the donors. 

15. Trial. Where there is no sufficient or competent evidence to 
support a cause of action stated in a petition in intervention, 
such petition must be dismissed. 


APPEAL from the district court for Douglas County: 
Jackson B. CHASE, JupGE. Reversed and remanded with 
directions. 


Frank C. Heinisch, for appellant Isel I. Solzman. 


Kennedy, Holland, DeLacy & Svoboda, Edwin Cassem, 
and J. A. C. Kennedy, Jr., for appellant Louis I. Pentzien. 


Fraser, Connolly, Crofoot & Wenstrand, for appellees 
Metcalfe Construction Co. and Theodore W. Metcalfe. 


G. H. Seig, for appellees Raymond Ash et al. 


Edward Sklenicka, Edward F. Fogarty, Einar Viren, 
James M. Paxson, and Herbert M. Fitle, for appellee City 
of Omaha. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MESSMORE, J. 

This is an action in equity brought by the plaintiffs as 
resident taxpayers of the metropolitan city of Omaha, 
against the City of Omaha, its mayor and council, the 
Cassel Realty Company, the Metcalfe Construction Com- 
pany, corporations, and Theodore W. Metcalfe, in the 
district court for Douglas County to obtain a judgment 
finding and declaring the acquisition by the city of a 
20-acre tract of land referred to as Krug Park to be ultra 
vires, illegal, and void. 

Previous to the instant trial this case was before the 
court for the sole purpose of determining whether or not 
the district court erred in sustaining the general demur- 
rer filed by the city against the third amended petition 
of the plaintiffs. This court, in Reid v. City of Omaha, 
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150 Neb. 286, 34 N. W. 2d 375, reversed the judgment and 
remanded the cause with directions to the district court 
to overrule the city’s general demurrer, holding that the 
petition stated a cause of action to the effect that the 
city, in acquiring the Krug Park tract for park and play- 
ground purposes, did so in violation of certain provisions 
of the city charter by which the city is governed. 

In 1922, the metropolitan city of Omaha adopted as 
its home rule charter, Chapter 116, Laws of 1921, in toto, 
under the provisions of Article XI, section 5, of the Con- 
stitution of the State of Nebraska. The original home 
rule charter and amendments adopted thereto pursuant 
to constitutional authority appear in Chapter 14, Revised 
Statutes 1943. In the opinion we will refer to the sec- 
tions as the same appear in the Revised Statutes 1943. 
Strictly speaking, such sections of the statute are not 
applicable to the city of Omaha as such, but as provisions 
of its home rule charter. We will also make reference to 
the home rule charter amendment appearing as a note in 
volume 1, Revised Statutes 1943, p. 490, as such, in 
addition to the sections of the statute pertinent thereto. 

In this appeal the issues are joined by the city’s 
amended answer to the plaintiffs’ petition. For the 
purposes of this appeal, this answer is considered as a 
denial of the plaintiffs’ petition, in that the city failed 
to abide by the provisions of its home rule charter with 
respect to the acquisition of the Krug Park tract of land 
for park and playground purposes. 

The answers of the Metcalfe Construction Company 
and Theodore W. Metcalfe constitute an admission of the 
allegations of the plaintiffs’ third amended petition to 
the extent that in the acquisition of the Krug Park tract 
of land for park and playground purposes, the provisions 
of the city’s home rule charter were not followed and, 
as a consequence, the actions of the mayor and council 
with respect thereto are illegal and void. These parties 
filed a petition in intervention, praying title to the Krug 
Park tract be quieted in Theodore W. Metcalfe, he to 
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receive a deed conveying the Krug Park tract to him 
upon the payment by him of $30,000 to the city; and 
alleging that he held and exercised an option to purchase 
the Krug Park tract for $30,000, and that he was coerced 
and intimidated by the acts of the mayor and city council 
to direct a deed from the Cassel Realty Company to the 
city of Omaha of the tract of land in question. 

One Isel I. Solzman filed a petition in intervention in 
behalf of himself as a donor and other donors and citizens 
similarly situated, joining in the city’s contention as 
expressed in its amended answer that the Krug Park 
tract and the acquisition thereof by the city for park and 
playground purposes should be found to be legally ob- 
tained and that compliance with the provisions of the 
city charter with reference to the gifts of money to be 
used for such purpose be sustained. 

For convenience we will refer to the appellees Ray- 
mond P. Ash et al., as plaintiffs; the metropolitan city of 
Omaha, a municpial corporation defendant, as the city; 
the appellees Metcalfe Construction Company and Theo- 
dore W. Metcalfe, interveners, as Metcalfes; and the 
intervener Isel I. Solzman as intervener Solzman. 

We will make further reference to the pleadings of the 
respective parties in the opinion as occasion requires. 

On March 10, 1949, the district court rendered a decree 
the effect of which was to find that the city of Omaha 
was authorized to retain ownership of the Krug Park 
tract for park and playground purposes, as a gift, in 
carrying out the general desires of the donors of the land. 
The court further found that in the event the city, 
through its constituted representatives, did not believe 
it was for the best interests of the city to retain the 
property for such purposes, it should convey the property 
to the intervener Metcalfe on the receipt of the sum of 
$30,000, should Metcalfe be willing, which sum should 
be returned to the donors. The city was then granted 45 
days to take necessary affirmative action on its decision 
to retain the property for park and recreation purposes, 
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and should the city decline or fail to take such affirma- 
tive action, then the intervener Metcalfe, upon demand, 
would be entitled to secure a deed from the city on the 
payment of $30,000. 

The city, through its constituted representatives, made 
report to the district court that by resolution duly passed 
it favored the use of said property for housing purposes 
‘ and desired to relinquish the same by deed to the Met- 
calfe Construction Company. 

On April 2, 1949, a supplemental and final decree was 
rendered by the district court, finding that the city make 
and execute a deed in favor of the intervener Metcalfe 
Construction Company to the Krug Park tract to be de- 
livered to the clerk of the district court for delivery to 
such intervener upon the payment by it of $30,000 to the 
clerk of the court; quieted title to the land in the Met- 
calfe Construction Company; and further decreed that 
the $30,000 paid to the city of Omaha be distributed to 
the donors in the specific amounts each contributed to 
make up the purchase price. 

Upon the overruling of the motions for new trial filed 
by the city and the intervener Solzman, intervener Solz- 
man appealed. Notice of appeal was given by the city 
upon motion made on behalf of the defendant city upon 
the relation of Louis I. Pentzien, a resident taxpayer of 
the city and by reason of the refusal and neglect of the 
city to defend said action by appealing to the Supreme 
Court of Nebraska, the city by its council having passed 
a resolution stating its intention not to appeal, which 
conduct on the part of the city council was not for the 
best interests of the city. Appeal was perfected by the 
resident taxpayer Louis I. Pentzien. 

The contention of appellants is that the judgment as 
contained in the supplemental and final decree of the 
district court is contrary to the evidence and the law. 

With reference to the plaintiffs’ contention that the 
motions for new trial filed by the city and intervener 
Solzman were filed out of time and not within ten days 


VoL. 152] JANUARY TERM, 1950 399 
Ash v. City of Omaha 


as required by section 25-1143, R. R. S. 1943, and that 
notice of appeal was not filed in one month as provided 
for in section 25-1912, R. R. S. 1943, and therefore this 
court is without jurisdiction to entertain the appeal, suf- 
fice it is to say the final decree was spread on the journal 
of the district court April 2, 1949, which made the motions 
for new trial filed April 12, 1949, in time, and the notice 
of appeal filed May 2, 1949, was filed in one month as 
provided for in section 25-1912, R. R. S. 1943. The appli- 
cable authority is: The period of time provided for by 
section 25-1912, R. R. S. 1943, within which to perfect an 
appeal from a judgment or decree rendered in the district 
court, does not commence to run until judgment or 
decree is entered on the journal. See Union Central 
Life Ins. Co. v. Saathoff, 115 Neb. 385, 213 N. W. 342. 
Plaintiffs’ contention is without merit. 

The plaintiffs moved for dismissal of the petition in 
intervention of Solzman for the reason that this inter- 
vener did not have any direct, substantial, or immediate 
interest in the subject matter of the action. 

Section 25-328, R. R. S. 1943, provides that any person 
who has or claims an interest in the matter in litigation, 
in the success of either of the parties to an action, or 
against both, in any action pending, may become a party 
to an action between any other persons or corporations, 
either by joining the plaintiff in claiming what is sought 
by the petition, or by uniting with the defendants in 
resisting the claim of the plaintiff, or by demanding 
anything adversely to both the plaintiff and defendant, 
either before or after issue has been joined in the action, 
and before the trial commences. 

“Under the statute the right of a party to intervene in 
an action is absolute, subject only to the condition that 
he exhibit a pleading containing allegations which 
demonstrate a right in the subject matter being litigated.” 
Wightman v. City of Wayne, 146 Neb. 944, 22 N. W. 2d 
294. 

It is clear from section 25-328, R. R. S.1943, and the 
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interpretative decisions that the right to intervene is 
absolute. See In re Estate of Keller, 101 Neb. 115, 162 
N. W. 511. 

In Cornhusker Electric Co. v. City of Fairbury, 131 
Neb. 888, 270 N. W. 482, it was said: “The petition in 
intervention must state such facts as, if conceded to be 
true, will entitle the applicant to some relief or, in other 
words, will sustain his right to intermeddle in the pro- 
ceedings and support a decree and judgment in his favor 
or in favor of the party whom he undertakes to assist.” 

In order to ascertain whether appellant has a right to 
intervene or is a mere interloper it becomes necessary to 
examine his petition and the petition of the plaintiffs. 
From such examination it appears that this intervener, a 
resident taxpayer of the city and a donor to the fund, 
intervenes for himself and the other donors and citizens 
similarly situated, thereby uniting with the city in an 
endeavor to procure a judgment sustaining the city’s 
right to accept the donations so made as a gift for the 
purpose of acquiring the Krug Park tract for a park and 
playground, contra to the plaintiffs’ third amended 
petition which seeks a judgment declaring acquisition 
of the tract for such purposes to be null and void. 

The question whether or not the petition in interven- 
tion of Solzman should be dismissed must be resolved 
against the plaintiffs. 

The plaintiffs and interveners Metcalfe contend the 
intervener Solzman and the resident taxpayer Pentzien 
have no appealable interest in this litigation. The reason 
given is that the public officers engaged in the litigation 
to protect public rights have carried on the litigation 
advantageously to the city’s best interest for the benefit 
of the public, and no private person, under such circum- 
stances, is entitled to intervene. See, Smithberger v. 
Banning, 130 Neb. 354, 265 N. W. 10; Best & Co., Inc. v. 
City of Omaha, 149 Neb. 868, 33 N. W. 2d 150. Further, 
that the city was well within its rights in not appealing 
from the final decree. The city, in the interlocutory 


VoL. 152} JANUARY TERM, 1950 P 401 
Ash vy. City of Omaha 


decree, was entitled to retain the Krug Park tract as a 
gift. Having by its mayor and council rejected the same 
as a gift, the city was then in no position to appeal from 
its own decision. ; : 

Section 14-810, R. S. 1943, provides: “If the city shall 
refuse or neglect to defend any suit at law or in equity 
brought against it, any resident taxpayer may defend 
said suit on its behalf at the cost of the city, not including 
‘attorney’s fees’.” 

Where the city, by its public officers, refuses to appeal 
and thereby neglects to defend the acceptance of a gift of 
a tract of land purchased by donations of its citizens and 
which has been dedicated by its former mayor and city 
council as a public park and playground thereby carrying 
out the general purposes of the donors, then in such event 
a resident taxpayer and intervener such as Solzman is 
warranted under the afore-cited sections of the statutes 
to perfect appeal in behalf of the city and defend its 
rights in such respect. 

We proceed to the record which discloses that Krug 
Park is a tract of land comprising 20 acres in the north- 
western part of the city of Omaha. It was formerly 
used as an amusement park. Thereafter the city zoned 
it as a class “B” residential district from a class “C” com- 
mercial district. See Cassel Realty Co. v. City of Omaha, 
144 Neb. 753, 14 N. W. 2d 600. 

On February 5, 1945, in a book constituting a report of 
the parks, recreational, and schools division of the city 
planning commission approved and published on July 25, 
1945, a plate designated 63 shows suggested development 
of the Krug Park tract for playground and recreational 
purposes. In this book the Krug Park tract is set forth 
as an appropriate site to be converted into a city park as 
a recreational and social center for the public. 

On March 1, 1945, Theodore W. Metcalfe had an op- 
tion from the Cassel Realty Company to purchase the 
Krug Park tract for a consideration of $30,000. As a 
contractor and builder he had developed in close proxi- 
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mity thereto certain housing units and had made plans 
for the subdivision and development of the Krug Park 
tract. This proposed subdivision plat was submitted by 
him to the city planning commission, an official com- 
mission of the city, on May 23, 1945. The minutes of 
the city planning commission disclosed that Theodore W. 
Metcalfe and a representative of the Cassel Realty Com- 
pany appeared at a meeting of the commission wherein a 
discussion ensued with reference to negotiation with a 
view of acquiring a playground of the north one-third of 
the Krug Park tract, as between the owners of the tract 
and the city of Omaha. It is claimed that the minutes 
of the city planning commission disclose that there was 
a tentative approval of the submitted plan. The minutes 
show a discussion had thereon and the possibility of 
_ recommending the plan by the commission. 

On June 15, 1945, the city planning engineer appeared 
before the city planning commission and read a document 
dated June 5, 1945, which was referred by the city council 
to the city planning commission. This document was a 
request by the Benson recreational council, a civic organ- 
ization, for a hearing before the city planning commission 
with reference to the city acquiring the Krug Park tract 
for park and recreational purposes. Upon the conclusion 
of the reading of the document, a representative of such 
civic organization addressed the city planning commission 
in favor of the commission recommending to the city 
council the acquisition of the Krug Park tract for a city 
park and recreational center. The members of the city 
planning commission unanimously adopted a motion that 
the document which pertained to the Krug Park area be 
returned to the city council with a recommendation that 
the planning commission regarded the acquisition of that 
ground for recreational purposes desirable, if the city of © 
Omaha could find a proper method to raise the money 
with which to acquire the same. 

Theodore W. Metcalfe, on September 17, 1945, obtained - 
building permits from the city of Omaha to build two 
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four-plexes on this Krug Park tract. The following day, 
September 18, 1945, the mayor introduced before the city 
council an ordinance to appropriate the Krug Park tract 
for the purpose of making and establishing an addition to 
the system of public parks, parkways, and playgrounds. 
Thereafter Metcalfe contended that the introduction of 
this ordinance made it impossible for him to carry out 
the purchase of the Krug Park tract and erect the private 
housing thereon as planned, and by virtue of the acts of 
the city council he was unable to acquire the necessary 
loan to accomplish the building program. 

A citizen of Omaha, then president of the city improve- 
ment council and prominent in civic affairs, testified that 
the city planning engineer appealed to her and pointed 
out the fact that the Krug Park tract was necessary and 
essential to the city’s recreational program, and was 
needed for such purpose in the area in which it was 
situated. As a consequence she assumed the leadership 
of a drive for public subscriptions to raise $30,000 to pur- 
chase the Krug Park tract to be given to the city for the 
purpose of a city park and recreational grounds. The evi- 
dence shows that by virtue of her solicitation she acquired 
from different persons and corporations the amount of 
$20,000. There remained a balance of $10,000 needed to 
consummate the purchase. On September 23, 1945, the 
mayor of the city joined with this citizen in a public 
appeal appearing in a daily metropolitan newspaper, to 
acquire the additional amount of $10,000 to complete the 
purchase, the checks to be made payable to the city of 
Omaha in care of the newspaper. This newspaper ac- 
quiesced in this drive and editorially endorsed its pur- 
pose. The contributions were received by the mayor and 
turned over to the city comptroller who in turn deposited 
the funds with the city treasurer. On October 30, 1945, 
the mayor announced at a council meeting that the 
$30,000 goal had been reached and the city would be able 
to secure the Krug Park tract for a city park and recrea- 
tional purposes. The ordinance introduced September 18, 
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1945, to condemn the tract was then filed and never be- 
came effective. A resolution was passed by the city 
council accepting the funds so contributed for the purpose 
of acquiring the Krug Park tract. After the resolution 
was passed, Theodore W. Metcalfe, the owner of the 
Krug Park tract, by letter to the mayor and city council, 
offered to direct the Cassel Realty Company to convey 
the tract to the city of Omaha for the consideration of 
$30,000. The Cassel Realty Company deeded the tract 
by direction of Theodore W. Metcalfe to the city of 
Omaha. On October 31, 1945, a city warrant was issued 
in payment for the tract. 

On November 20, 1945, an ordinance was introduced 
before the city council, the effect of which was to approve 
and ratify the purchase of the tract made by the city by 
the use of donations made by public-spirited citizens for 
such purpose, and dedicating the tract for a public park 
and playground. 

The plaintiffs contend the mayor of the city solicited 
funds for the purpose of assisting the city in acquiring 
the Krug Park tract in violation of the city charter (sec- 
tion 14-224, R. S. 1943), and his acts in such respect con- 
stituted the acquisition of such tract by the city a nullity. 

Section 14-224, R. S. 1948, provides in part: “The 
mayor and councilmen and all other officers, agents and 
employees of the city are prohibited from soliciting or 
receiving, directly or indirectly, any contribution of 
money or supplies of whatsoever kind, or any valuable 
or special privilege at the hands of any city contractor, 
or his agents, or from any franchised municipal corpo- 
ration for any purpose whatsoever, * * *.” 

In Reid v. City of Omaha, supra, this court held sec- 
tion 14-224, R. S. 1943, to be a penal statute which con- 
demns the act of the city official as provided therein, and 
not the purpose of the donors in making donations to the 
city for a specific purpose. 

The mayor did assist in some degree to aid the solicita- 
tion of funds for the purpose of helping the city acquire 
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the Krug Park tract. However, most of the funds so 
subscribed by persons and corporations having contracts 
with the city were procured by the citizen heading up 
the drive for such purpose. The evidence discloses mu- 
tuality of interest on the part of the donors. It is ap- 
parent that when the contributions were made the donors 
knew they were making them for a specific purpose. 
Whatever acts the mayor did with reference to soliciting 
funds for such purpose would not invalidate the acquisi- 
tion of the Krug Park tract by the city for the purposes 
for which it was intended to be procured. 

The plaintiffs claim that the acquisition of the Krug 
Park tract by the city was not in conformity with the 
amendment to the city charter adopted May 3, 1927, and 
the sections of the statute pertinent thereto, and as a 
consequence the action of the mayor and council in such 
respect was null and void. 

The amendment of the city charter above referred to 
provides in part that the city council may purchase or 
acquire by the exercise of the powers of eminent domain, 
in this section granted, private property for parks, park- 
ways, and playgrounds; further provides in part that 
when property is purchased as provided for in section 14- 
366, R. S. 1943, for parks or playgrounds, the purchase 
thereof shall be made by ordinance; then provides for 
the appointment of three disinterested freeholders who 
shall take an oath prescribed by law, give notice to the 
interested property owners and others interested, of hear- 
ing, and after notice and hearing, appraise the property 
and report the appraisal and award to the city council 
for its action thereon. See section 14-367, R. S. 1948. 
Provision is then made for assessments on the property 
especially benefited, augmented by bond issue authorized. 
by the city council. See section 14-368, R. S. 1943. 

The afore-cited amendment to the city charter and sec- 
tions of the statute with respect thereto do not apply to 
the facts in the instant case. The same refer to the acqui- 
sition of private property by the exercise of the power of 
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eminent domain or purchase by the city for parks or 
playgrounds by the use of public funds. The instant 
case involves acceptance by the city of donations made by 
citizens to procure by purchase the Krug Park tract of 
land for a specific purpose, and bears no relation to the 
use of public funds for such purpose as contemplated by 
the city charter amendment and sections of the statute 
with reference thereto. 

The city charter of the city of Omaha provides by sec- 
tion 14-373, R. S. 1943, that there shall be a board known 
as the city planning commission, which commission shall 
acquire or prepare a city plan and shall have power to 
carry out and maintain said city plan after its adoption 
by the city council. The city planning commission con- 
sists of five members appointed by the council to serve 
without pay. 

Section 14-374, R. S. 1943, provides: “Each city of the 
metropolitan class acting through its council and upon 
recommendation of such city planning commission shall 
have the power to acquire by gift, * * * real estate for 
establishing, * * * parks, playgrounds, * * *.” 

Before acceptance of a gift by the city for park pur- 
poses recommendation of the city planning commission 
must be obtained. See Reid v. City of Omaha, supra. 

It is contended by the plaintiffs that the city council, 
in accepting donations for the purchase of the Krug Park 
tract for park and playground purposes, did not obtain 
the recommendation of the city planning commission as 
provided for by the city charter heretofore set out in 
part. Plaintiffs also contend that no public hearings 
were held before the city planning commission or the 
city council with reference to the acquisition of the Krug 
Park tract as a gift to the city for a public park or play- 
ground. 

That part of the city charter relating to gifts for park 
purposes and playgrounds does not outline in detail the 
precise procedure to be followed in either the promotion 
or acceptance of gifts. Section 14-374, R. S. 1943, does 
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provide that the city, acting through its council, upon 
recommendation of the planning commission may acquire 
property by gift for park purposes. The city charter does 
not provide for a specific form of recommendation by 
the city planning board. 

The evidence discloses, as previously stated, that on 
June 15, 1945, the city planning commission recommended 
to the city council the acquisition of the Krug Park tract 
for park purposes and that the same was desirable for 
such purposes provided the city council could find a 
proper method to raise the money with which to acquire 
the same. The city council, by motion, adopted the recom- 
mendation so made by the city planning commission. :We 
conclude that the recommendation so made by the city 
planning commission was sufficient to meet the require- 
ments of the city charter with reference to acquiring the 
Krug Park tract as a gift for park and playground 
purposes. 

The plaintiffs make reference to section 14-407, R. S. 
1943, contending that this section requires notice of pub- 
lic hearings, and public hearings to be had before the 
city planning commission before submitting its final re- 
port on the acquisition of a tract of land by gift for park 
purposes or playgrounds, and that public hearing will not 
be had before the city council until it has received the 
report of such commission. 

Section 14-407, R. S. 1943, provides as follows: “To 
exercise the powers conferred by sections 14-401 to 14- 
418, the city council shall appoint a city planning com- 
mission as authorized by section 14-373. Such commis- 
sion shall acquire or prepare a city plan and shall have 
power to carry out and maintain said city plan after its 
adoption by the city council. Such commission shall 
make a preliminary report and hold public hearings 
thereon before submitting its final report, and the city 
council shall not hold its public hearing or take action 
until it has received the final report of such commission.” 

The notice required, as appears in section 14-407, R. S. 
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1943, applies only to the subject matter contained in sec- 
tions 14-401 to 14-418, which is separate and distinct 
from the subject matter involved in the instant case. We 
find no provision of the city charter requiring notice of 
and public hearings to be had before the city planning 
_ commission or the city council covering the acquisition of 
real estate as a gift to the city for a specific purpose. The 
plaintiffs’ contention to the contrary cannot be sustained. 
It is noted that sections 14-401 to 14-418 became a part of 
the city charter subsequent to the provisions of the city 
charter relating to gifts made to the city for park and 
playground purposes. Section 14-374, R. S. 1943. It is 
obvious, if notice as required by section 14-407 was to 
apply to section 14-374, then section 14-374 would have 
been included in section 14-407. 

The authorities support the proposition that a city 
such as the metropolitan city of Omaha, under its city 
charter, may accept a conveyance of land with the fee 
vested in it for specific purposes such as a public park 
and playground. 

Municipal corporations may take and hold realty by 
deed of gift in trust for purpose of a public nature, in- 
cluding uses germane to the objects of the corporation. 
See Cochran v. City of Nome, 10 Alaska 425. See, also, 
Rowlee v. Durfey, 227 App. Div. 219, 237 N. Y. S. 539. 

The fact that a city can only acquire and hold land 
for public uses does not prevent it from acquiring abso- 
lute title to land which it is about to use for public 
parks and recreation. See United States v. Case Library, 
98 F. 512. See, also, Moore v. City of Beaumont, (Tex. 
Civ. App.) 195 S. W. 2d 968; Vidal v. Girard’s Executors, 
2 Howard 127, 11 L. Ed. 205; 63 C. J. S., Municipal Cor- 
porations, § 953, p. 502, § 957, p. 505, § 960, p. 509. 

Subsequent to the city acquiring the fee title to the 
Krug Park tract of land as a gift for a specific purpose, 
that is, for a public park and playground, the personnel 
of the city offices was changed. As appears from the 
record, the present mayor and city council, by resolution, 
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rejected the acquisition of the Krug Park tract as a gift 
for park purposes, and praposed the use of said tract of 
land for housing purposes. The final judgment entered 
by the district court is in accordance with the action 
taken by the mayor and city council in such respect. 

The following authorities are applicable where a city 
seeks to change the specific purpose for which the land 
was acquired as a gift to the city to another separate and 
distinct purpose. 

By accepting a gift of land for specific purpose, a mu- 
- nicipality is bound to use the land for such purposes and 
no other. McVean v. City of Elkins, 127 W. Va. 225, 32 S. 
E. 2d 233. 

Where dedication is made for a defined purpose, nei- 
ther legislature, municipality, its successor, nor general 
public has any power to use property for any other 
purpose than one designated, whether use be public or 
private, or whether dedication is a common-law or stat- 
utory dedication, notwithstanding that changed use may 
be advantageous to the public. City of Fort Worth v. 
Burnett, 131 Tex. 190, 114 S. W. 2d 220. 

Property dedicated by donors to a particular public 
use cannot, at least without the exercise of the right of 
eminent domain, be appropriated to a use of a different 
character, in disregard of the rights of the donors. See 
Codman v. Crocker, 203 Mass. 146, 87 N. E. 177, 25 L. R. 
A. N.S. 980. See, also, Cummings v. City of St. Louis, 
90 Mo. 259, 2 S. W. 130; City of Fort Worth v. Burnett, 
supra. 7 

It is apparent by the authorities cited that where a 
city acquires the fee title to land by gift for a specific, 
limited, and defined purpose, and the land is dedicated 
to that purpose, the city cannot thereafter by its consti- 
tuted representatives use the land for another or differ- 
ent purpose or convey it back to the original owners 
under the facts as they exist in the instant case. 

We find no sufficient or competent evidence to support 
the cause of action stated in the interveners Metcalfes’ 
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petition in intervention, that Theodore W. Metcalfe was 
intimidated, coerced, and forced, as owner of the Krug 
Park tract, to direct the Cassel Realty Company to 
convey the same to the city, and the petition in inter- 
vention of the Metcalfes is dismissed. 

For the reasons given in this opinion, we conclude that 
the metropolitan city of Omaha legally acquired the fee 
title to the Krug Park tract of land as a gift for the 
specific purpose of using the same as a park and play- 
ground, and the land so acquired was dedicated to that 
specific purpose. We reverse the judgment rendered in 
the final decree and remand the cause to the district 
court to enter judgment in conformity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


THE NEBRASKA Mip-STaTE RECLAMATION DISTRICT, A 
CORPORATION, ET AL., APPELLEES, v. HALL COUNTY 


ET AL., APPELLANTS. 
41 N. W. 2d 397 


Filed February 24, 1950. No. 32702. 


1. Judgments: Statutes. Proceedings for a declaratory judgment 
extend to the validity of a statute where there is a justiciable, 
determinable controversy between parties in respect to rights 
thereunder. 


The provisions of sections 46-568 to 46-570, 
R. S. Supp., 1949, do not amend or repeal any provision of the 
Uniform Declaratory Judgments Act, but are simply part of a 
general act complete within itself which authorizes reclamation 
districts to prosecute a special confirmatory proceeding in the 
nature of an action in rem in the district court, there to be con- 
strued in the light of our holdings under the Uniform Declara- 
tory Judgments Act, which does not exclude the awarding of 
further relief which is or could be claimed. 

3. Parties. When questions are of common or general interest of 
many persons, or when the parties are very numerous, and it 
may be impracticable to bring them all before the court, one or 
more may sue or defend for the benefit of all. 

4. Officers. When public officers are engaged in litigation to 
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protect public rights, and their pleadings and procedure main- 
tain public interest, private persons are not necessary parties 
because they do not have any such rights to protect which are 
not being protected. 

5. Statutes: Constitutional Law. In construing an act of the 
Legislature, all reasonable doubts must be resolved in favor of 
its constitutionality. 

It is not within the province of courts to annul 
a legislative act or any part thereof unless its provisions so 
clearly contravene some provision of the fundamental law, or it 
is so clearly against public policy, that no other resort remains. 

7. Statutes. When a statute has been adopted from another state, 
ordinarily the construction given prior to its adoption by the 
courts of that state will be followed in this state, in the absence 
of any indication of a contrary intention on the part of the 
Legislature. 

The foregoing rule is subject to the further qualifica- 
tion, however, that a construction of such a statute by the state 
from which it was adopted, is entitled to no greater consideration 
than previous decisions of this court, and will be rejected for 
reasons which would require the overruling thereof had it been 
first adopted in this state. 

9. Statutes: Constitutional Law. The provisions of Chapter 46, 
article 5, R. S. Supp., 1949, do not contravene Article III, section 
14, Article II, section 1, Article V, section 1, Article III, section 
1, Article I, section 24, or Article I, section 8, Constitution of 
Nebraska, or Article XIV, section 1, Constitution of the United 
States. 


APPEAL from the district court for Hall County: 
WILLIAM F. SPIKES, JuDGE. Affirmed. 


Sampson & Armatys, and Van Pelt, Marti & O’Gara, 
for appellant Warren Marsh. 


Robert L. Haines, R. Stanley Torpin, and Donald H. 
Weaver, for appellants Buffalo, Merrick, and Hall 
Counties. 


Pierson & Scheele, for appellant Leo Wyman. 


James H, Anderson, Attorney General, Walter E. Nolte, 
and William T. Gleeson, for appellee State of Nebraska. 


Neighbors & Danielson, John P. Jensen, and Harry 
Grimminger, for other appellees. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ., and Koxser, District 
Judge. 


CHAPPELL, J. 

This action was brought by The Nebraska Mid-State 
Reclamation District, hereinafter generally designated 
as the district, and its directors, under the provisions of 
the Uniform Declaratory Judgments Act, particularly 
section 25-21,149, R. S. Supp., 1949, and section 25-21,150, 
R. R. S. 1943, and under the provisions of the Reclama- 
tion Act, particularly sections 46-568 to 46-570, R. S. 
Supp., 1949. 

The purpose of the action was to obtain an adjudica- 
tion that the Reclamation Act, hereinafter generally des- 
ignated as the act, Chapter 173, Laws of Nebraska, 1947, 
p. 523, now Chapter 46, article 5, R. S. Supp., 1949, was 
constitutional and valid, obtain judicial confirmation of 
the legality and finality of organization of the district, 
and the validity of specified subsequent acts of the 
district and its directors, and also to have judicially de- 
termined the rights, status, duties, and other legal rela- 
tions of the district, its officers and directors, the officers 
of defendant counties, and others under the act. 

Defendants were Hall, Merrick, and Buffalo counties, 
and their respectively named county supervisors, treas- 
urers, and county attorneys, the Attorney General, and 
State Engineer, together with Henry H. Falldorf, Warren 
Marsh, Harvey E. Glatfelter, and Leo Wyman, who each 
owned irrigable and non-irrigable rural farm lands, urban 
real estate, and tangible personal property within the 
boundaries of plaintiff district, respectively in Hall, Mer- 
rick, and Buffalo counties, and “all persons having or 
claiming any interest in and to the organization and 
operation of the Nebraska Mid-State Reclamation 
District.” 

Notice of the action was concededly published and 
posted as required by section 46-568, and process as well 
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was duly served upon all named defendants. Defendant 
counties and their respective officers, the Attorney Gen- 
eral, the State Engineer, Warren Marsh, and Leo Wyman, 
first demurred generally, or generally and for defect of 
parties defendant. However, their demurrers were over- 
ruled, whereupon such defendants filed answers preserv- . 
ing their demurrers, which answers were respectively 
traversed by plaintiff. All other defendants defaulted. 

In that connection, defendant Hall County and its of- 
ficers answered, substantially admitting that the district 
was legally organized and that the subsequent acts al- 
leged by plaintiff were taken as alleged, and that same 
were legal and valid if the act had constitutional validity, 
which they denied. Such defendants also admitted that 
part of the tax moneys levied for the benefit of the 
district was being withheld by the county treasurer of 
Hall County pending judicial determination of constitu- 
tionality of the act. Defendants Merrick and Buffalo 
counties and their respective officers denied generally. 
Defendants Warren Marsh and Leo Wyman denied gen- 
erally ‘and also affirmatively alleged that the Reclama- 
tion Act was unconstitutional in several particulars. The 
Attorney General and State Engineer answered, affirma- 
tively alleging that the act was constitutional and ad- 
mitting that the district had been legally organized, but, 
for lack of information, denied generally the other alle- 
gations of plaintiffs’ petition. 

After a hearing whereat evidence was adduced, the 
trial court found generally for plaintiffs and against 
defendants and all other parties having or claiming any 
interest in and to the organization and operation of the 
district. Its decree particularly found that the court 
had jurisdiction of the subject matter and persons of the 
named defendants, all owners of property in the district, 
and all parties having any interest in the district; that 
a justiciable controversy existed between the parties; 
that the district had been legally and finally organized 
and established as a public corporation and: political 
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subdivision of the state under the provisions of the act; 
that the taxes levied or caused to be levied by the district 
were legally and lawfully levied within the specific lim- 
its prescribed by the act; that the taxes levied against the 
property of defendants Warren Marsh and Leo Wyman 
were valid and that it was their duty to pay such taxes, 
and that it was the duty of all other taxpayers in said 
district on whose property taxes were similarly levied, 
to pay the same as provided by the act; and that it was 
the duty of the county officers to levy and collect such 
taxes. It specifically found and adjudged that the Rec- 
lamation Act was not unconstitutional, as claimed by 
defendants. 

Motions of defendants for new trial were overruled, 
and they appealed, assigning substantially that the trial 
court erred in overruling their demurrers, and that the 
judgment was not sustained by the evidence but was 
contrary thereto, and contrary to law. We conclude that 
the assignments should not be sustained. 

The evidence is not in conflict. In the light thereof, 
and admissions in the pleadings, it cannot be disputed 
that the district was legally and finally organized and 
established, from which no appeal was taken, and that 
the subsequent acts of the district and its officers and 
directors conformed with the provisions of the Reclama- 
tion Act, all of which were valid and binding, if the act 
was constitutional. The rights and duties of district 
officers, as well as those of defendant counties and others, 
are clearly defined in the act, but, of course, such rights 
and duties are thus created and imposed only if the act 
is constitutional. 

Admittedly, the county treasurer of Hall County is 
withholding a part of the tax money levied and collected 
for the benefit of plaintiff district, pending decision of 
this case, and will continue to do so until a court order 
requires him to do otherwise. Also, without dispute, the 
county treasurer of Merrick County had difficulty with 
some taxpayers who protested the payment of taxes 
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levied for plaintiff district, whereupon he informed the 
taxpayers of that county by public notice that if they 
would pay the taxes he would not pay any of such money 
to the district until validity of the district, its conduct, 
and constitutionality of the act, had been determined. 
He has not turned any of such moneys over to the 
district, and does not intend to do so until this case is 
decided, or a court order requires him to do so. He, as 
well as the county treasurers of Hall and Buffalo coun- 
ties, received notices from the Union Pacific Railroad 
Company, demanding that taxes paid by it for district 
purposes be refunded, because the act was unconstitu- 
tional, and such taxes were illegal, unauthorized, and 
void. 

Admittedly, the district includes both rural and urban 
real and personal tangible property located in parts of 
Buffalo, Hall, and Merrick counties, the value of which 
property aggregates millions of dollars. Admittedly, 
also, the district is populated by many thousands of 
persons. , 

Briefly summarized, the act provides as follows: Sec- 
tions 46-501 and 46-502 declare the public policy, use, 
benefits, and purpose of the organization of reclamation 
districts to conserve and control water resources of the 
state for the prosperity and welfare of the people of the 
State of Nebraska. 

Sections 46-503 to 46-514 contain definitions of terms. 

Sections 46-515 to 46-529 provide generally for the 
organization and establishment of reclamation districts 
as political corporate quasi-municipal subdivisions of the 
state. They provide for the filing of a petition therefor, 
signed by the owners of not less than 30 percent of the 
acreage of lands to be included in the district, exclusive 
of land in cities and villages, in the office of the Depart- 
ment of Roads and Irrigation; for a bond to be furnished 
by petitioners; and for filing of protest petitions, signed 
by not fewer than the owners of 30 percent of the acreage 
of lands in the district, exclusive of lands in cities and 
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villages, which, when signed by the requisite number of 
owners, requires dismissal of the petition praying for 
creation of the district. They provide for publication of 
notice, the filing of objections by any owner of real 
property in the proposed district, who was not a petition- 
er, a hearing, and subsequent entry of orders creating a 
district or dismissing the petition therefor. They also 
provide for right of appeal by any owner of real property 
within the district from final orders of the department 
establishing the district, the determination of its bound- 
aries, or the enclosure of any of such person’s property 
within the district. 

Sections 46-530 to 46-541 provide procedure first for 
appointment and thereafter for election of a board of 
directors by all qualified electors within the district, or 
the filling of vacancies thereon by the board under pre- 
scribed circumstances and classifications, and define the 
rights, general powers, and‘:duties of the board of 
directors. 

Sections 46-542 to 46-559 provide for fiscal manage- 
ment; give the board of directors the power and authority 
to levy and collect taxes and special assessments for 
designated purposes, create a sinking fund,.and pay de- 
fined obligations and indebtedness.of the district by any 
one or more of-four specifically classified A, B, C, and 
D, methods or limited combinations thereof; and impose 
the duty upon appropriate city and county officers to 
levy and collect such taxes for the district, and prescribe 
the manner thereof. Section 46-557 exempts prescribed 
governmental properties from taxation. - 

Class A are general taxes, uniformly levied upon all 
tangible property within the district. It.is limited to one 
mill prior to delivery of water from the works, and there- 
after not to exceed two mills except in the event of, ac- 
cruing deficiencies or defaults, when an additional one- 
mill levy may be made as provided in section 46-553. 

Section 46-543 specifically provides: ‘“* * * no tax 
shall be levied and collected under Class A until the 
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proposition of levying taxes shall have been submitted 
by a resolution of the board to the qualified electors of 
the district at an election held for that purpose in the 
same manner as provided for submission of incurring 
bonded indebtedness in sections 46-564 to 46-566, and 
when the proposition has been approved by a majority of 
- the qualified electors of the district voting on the propo- 
sition at such election, thereafter the board shall be en- 
titled to certify to the county board the rate of tax to be 
levied.” 

Class B are assessments for special benefits accruing to 
property within petitioning municipalities for which 
water services may be contractually furnished by the 
district, as provided in sections 46-545 to 46-547. 

Class C are assessments for special benefits accruing 
to lands within petitioning irrigation districts for which 
water services may be contractually furnished by the 
district as provided in sections 46-548 and 46-549. 

Class D are assessments for special benefits accruing 
to lands for which water services may be contractually 
furnished by the district to petitioning individual owners 
of lands for irrigation purposes, as provided in sections 
46-550 to 46-552. 

Further, as provided by section 46-544, if certain lands 
within the district, not included within classes B, C, and 
D, receive special direct benefits from recharging of the 
ground water reservoirs by water orginating from dis- 
trict works, the board may in such year fix such a rate of 
levy upon such tangible property as will compensate the 
district for the special direct benefits thus accruing. 
However, “Such levy shall in no case exceed, together 
with all other levies made under Class A, on such land 
the sum of four mills on the dollar of the assessed valua- 
tion” thereof. However, “Such owner of lands specially 
assessed for special direct benefits shall have notice, 
hearing, the right of appeal and be governed by the pro- 
vision of section 46-555 (46-554).” 

Section 46-554 provides that prior to the first day of 
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July of each year in which assessments are made, the 
board shall appoint a time and place or places where it 
will meet within the district for the purpose of hearing 
objections to assessments, and give prior notice thereof 
by publication, whereat any person whose property is 
taxed or assessed may file written objections that his 
property “‘has been assessed too high, or has been erro- 
neously or illegally assessed,” and have a hearing, with 
right of appeal from the finding of the board, and pro- 
vides the mode and manner of such an appeal. 

Section 46-560 confers upon the board of directors 
certain defined powers concerning the management, con- 
trol, delivery, use, and distribution of water by the 
district. 

Section 46-561 provides a procedure by petition, notice, 
and hearing, for including lands within the district which 
were not included at the time of organization. Likewise, 
section 46-562 provides a procedure by petition, notice, 
and hearing for the exclusion of lands from the district 
which have been included, and gives the right of appeal 
from a denial thereof. 

Sections 46-563 to 46-567 authorize the district, by 
resolution, to acquire, construct, or maintain sources of 
water supply, waterworks, or other improvements for 
the purposes of and as provided by the act, enter into 
contracts’ with reference thereto, and if the situation 
requires, issue bonds therefor after submission of that 
matter to and approval by a majority of the qualified 
electors of the district. 

Sections 46-568 to 46-570 authorize a special proceeding 
by petition filed by the district in the district court for 
the judicial examination and determination of any power 
. conferred by the act, and the legality of any tax or assess- 
ment levied, or of any act, proceeding or contract of the 
district, after appropriate notice by posting and publica- 
tion, with hearing, decree, and right of appeal therefrom. 

Section 46-571 provides that the act shall be liberally 
construed to secure and preserve the public health, 
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safety, convenience, and welfare, and for the security of 
public and private property, and section 46-572 contains 
an all-inclusive savings clause. 

Section 46-573 provides that all works constructed or 
otherwise acquired or used and operated by any such 
district shall be works of internal improvement, and that 
all laws applicable to works of internal improvement as 
regards eminent domain and other defined purposes con- 
templated in the act, shall be applicable as nearly as may 
be to districts organized under the act and in perform- 
ance of the duties thereby conferred or imposed upon 
them. 

We are confronted at the outset with defendants’ con- 
tention that the trial court erred in overruling their 
demurrers to plaintiffs’ amended petition because it al- 
legedly did not contain allegations of fact which properly 
raised any issue of constitutionality of the act, legality of 
formation of the district, or any issue upon which ad- 
judication was sought, in that no existing actual contro- 
versy presenting justiciable issues was alleged, and that 
there was a defect of parties defendant. 

Concededly, the provisions of the Uniform Declaratory 
Judgments Act are operative only when there is a pres- 
ent actual controversy where only justiciable issues are 
presented, and all interested persons are made parties to 
the proceedings. Concededly, also, a demurrer admits 
only facts that are well pleaded, and not conclusions of 
either law or fact. 

Viewed in that light, we have examined plaintiffs’ 
amended petition, which, insofar as important here, dis- 
closes affirmative allegations that the directors of the 
district, and officers of defendant counties, were uncer- 
tain as to their rights, powers, and duties under the 
act. It contains specific allegations that the defendants 
and others who own propérty within the district claimed 
that the act was unconstitutional and void for specifically 
alleged reasons, and that the district was not legally or- 
ganized. It was alleged that defendant county officers 
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would not collect taxes levied or perform the other duties 
required of them by the act until their rights, duties, and 
powers thereunder had been judicially determined. 

Section 25-21,149, R. S. Supp., 1949, gives courts of 
record within their respective jurisdictions power to de- 
clare rights, status, and other legal relations whether or 
not further relief is or could be claimed, which declara- 
tions may be either affirmative or negative in form or 
effect, and have the force and effect of a final judgment. 

Section 25-21,150, R. R. S. 1943, provides that any per- 
son whose rights, status, or other legal relations are af- 
fected by a statute, may have determined any question 
of construction or validity arising under the statute, and 
obtain a declaration of rights, status, or other legal re- 
lations thereunder. 

In State ex rel. State Railway Commission v. Ramsey, 
151 Neb. 333, 37 N. W. 2d 502, this court, citing Thorin 
v. Burke, 146 Neb. 94, 18 N. W. 2d 664, held that: “Pro- 
ceedings for a declaratory judgment extend to the valid- 
ity of a statute where there is a justiciable, determinable 
controversy between parties in respect to rights there- 
under.” 

Plaintiffs’ amended petition alleged, and it is admitted, 
that there were many thousands of residents and prop- 
erty owners within the district. It is apparent that it 
would be impracticable, if not impossible, to make all of 
the property owners defendants and serve them person- 
ally with process in the case at bar. It was not neces- 
sary to do so. 

Section 25-319, R. R. S. 1943, provides that: ‘When the 
question is one of a common or general interest of many 
persons, or when the parties are very numerous, and it 
may be impracticable to bring them all before the court, 
one or more may sue or defend for the benefit of all.” 
The case at bar comes squarely within such statute. The 
three counties, their respective officers, and the four 
individual representative property owners personally 
served with process, together with “all persons having or 


VoL. 152] JANUARY TERM, 1950 421 
Nebraska Mid-State Reclamation District v. Hall County — 


claiming any interest in and to the organization and oper- 
ation of the Nebraska Mid-State Reclamation District,” 
as in any other class action, were made parties defend- 
ant. ‘Not only the counties but also their officers and two 
of the property owners appeared, and by their pleadings, 
evidence, and briefs, opposed the relief prayed by plain- 
tiffs, upon grounds which, if meritorious, protected all 
other persons and property owners in the district. 

Further, public rights were involved, and public offi- 
cers on both sides of the case at bar were engaged in 
litigation to protect such rights. By analogy, from Buf- 
falo County v. Kearney County, 83 Neb. 550, 120 N. W. 
171, State ex rel. Randall v. Hall, 125 Neb. 236, 249 N. W. 
- 756, and Smithberger v. Banning, 130 Neb. 354, 265 N. W. 
10, the applicable rule is that when public officers are 
engaged in litigation to protect public rights, and their 
pleadings and procedure maintain public interest, private 
' persons are not necessary parties because they do not 
have any such rights to protect which are not being 
protected. 

It will be noticed, also, that plaintiffs pleaded facts 
which would entitle them to relief under sections 46-568 
to 46-570. Contrary to defendants’ contentions, such 
statute did not amend or repeal any provision of. the 
Uniform Declaratory Judgments Act in violation of Ar- 
ticle III, section 14, Constitution of Nebraska. Its pro- 
visions are simply part of a general act complete within 
itself, which authorizes reclamation districts to prosecute 
a special confirmatory proceeding in the nature of an 
action in rem in the district court, there to be construed 
in the light of our holdings under the Uniform Declara- 
tory Judgments Act, which does not exclude the award- 
ing of further relief which is or could be claimed. 

Such a confirmatory action is not new in this jurisdic- 
tion. Provision therefor was made in the irrigation law 
of 1895, which still remains a part thereof, as sections 
46-1,102 to 46-1,106, R. S. 1943. Board of Directors of 
Alfalfa Irrigation District v. Collins, 46 Neb. 411, 64 N. 
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W. 1086, was an appeal from such a decree of confirma- 
tion, contested by taxpayers within the district, upon the 
grounds that the district irrigation law was unconstitu- 
tional, that the bonds of the district, involved therein, 
were invalid, and that the district was not legally organ- 
ized. Therein this court affirmed the trial court’s decree 
awarding the plaintiff irrigation district the relief prayed. 
The opinion discussed at length the questions raised by 
the parties, and affirmed constitutionality of the act, 
citing applicable cases from California, whose irrigation 
statute, identical in all material respects, was enacted 
prior to our own. 

In Wyman v. Searle, 88 Neb. 26, 128 N. W. 801, it was 
held that such a confirmation proceeding was a special 
proceeding in rem, and that if such an act was authorita- 
tively prosecuted and the trial court acquired jurisdic- 
tion of the subject matter, its decree could not there- 

after be assailed in a collateral proceeding, citing Board _ 
of Directors of Alfalfa Irrigation District v. Collins, supra. 

Again, Kinnan v. France, 113 Neb. 99, 202 N. W. 452, 
was an appeal from such a confirmation proceeding, in- 
stituted by an irrigation district, wherein the trial court 
found for the objectors and refused confirmation,  pri- 
marily upon the ground that petitioners had failed to 
present a feasible plan of irrigation, and this court af- 
firmed the judgment. 

In Crall v. Board of Directors of Poso Irrigation Dis- 
trict, 87 Cal. 140, 26 P. 797, it was said: ‘The confirma- 
tion proceeding is denominated in the act a special pro- 
ceeding, and it is clearly in the nature of a proceeding 
in rem, the object being to determine the status of the 
district and its power to issue valid bonds. * * * It was 
not necessary, we think, that personal service be made 
upon all or any of the land-owners of the district, in 
order to give the court jurisdiction and power to render 
a judgment valid and binding as against them and all 
the world upon all the questions involved in the case.” 

In Progressive Irrigation District v. Anderson, 19 Idaho 
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504, 114 P. 16, it was held: “The provisions of the stat- 
ute concerning the confirmation of all proceedings in 
the organization of such districts were enacted for the 
object and purpose of binding the state as well as all 
others in regard to all of the proceedings for the organiza- 
tion of such districts, their boundaries and the land in- 
cluded therein, and to set at rest at an early date the 
legal existence of the district.” See, also, American Falls 
Reservoir District v. Thrall, 39 Idaho 105, 228 P. 236; and 
Medford Irrigation District v. Hill, 96 Or. 649, 190 P. 957. 

In Hanson v. Kittitas Reclamation District, 75 Wash. 
297, 134 P. 1083, it was said: “The confirmatory proceed- 
ing under the present statute is clearly a proceeding in 
rem, the object being to determine and fix the status of 
the district, and its power to issue valid bonds. The 
Legislature unquestionably has power to pass an act to 
accomplish the purposes intended, and any form of 
service which would give reasonable notice of the pro- 
ceeding is sufficient.” 

We conclude that plaintiffs’ petition stated a cause of 
action, not only-under the Uniform Declaratory. Judg- 
ments Act, but also under sections 46-568 to 46-570 of 
the Reclamation Act, and that defendants’ demurrers 
thereto were properly overruled. 

In Board of Directors of Alfalfa Irrigation District v. 
Collins, supra, it was held: “While it is within the prov- 
ince of the judiciary to declare invalid acts evidently 
not designed to subserve public interest, if the subject- 
matter of legislation be such that there is any doubt of 
its character, or if by any reasonable construction it can 
be held to be for the welfare of the public, the will of the 
legislature should prevail over any mere doubt of the 
court.” 

As said in State v. Poynter, 59 Neb. 417, 81 N. W. 431: 
“Before entering upon a discussion of the constitutional 
question to which we have alluded, it is important that 
there ever be kept in view that the judiciary will not 
declare an act of the legislature unconstitutional, unless 


424 NEBRASKA REPORTS [VoL. 152 
Nebraska Mid-State Reclamation District v. Hall County 


it is clear that such act is inhibited by the fundamental 
law. If a reasonable doubt exists, it must be solved in 
favor of the validity of the statute. See Turner v. 
Althaus, 6 Nebr. 55; State v. Lancaster County, 4 Nebr., 
537; Pleuler v. State, 11 Nebr., 547; Board of Directors 
Alfalfa Irrigation District v. Collins, 46 Nebr., 411; Davis 
v. State, 51 Nebr., 302.” See, also, Weekes v. Rumbaugh, 
144 Neb. 103, 12 N. W. 2d 636, 150 A. L. R. 129; Sommer- 
ville v. Johnson, 149 Neb. 167, 30 N. W. 2d 577; Lincoln 
Federal Labor Union v. Northwestern Iron and Metal 
Co., 149 Neb. 507, 31 N. W. 2d 477, affirmed in 335 U. S. 
525, 69 S. Ct. 251, 93 L. Ed. 201; Dorrance v. County of 
Douglas, 149 Neb. 685, 32 N. W. 2d 202. 

In the light of the foregoing principles, we will con- 
sider the constitutional questions involved. In doing so, 
we are mindful that Colorado adopted a water conserv- 
ancy act in 1937, and that Utah adopted a water conserv- 
ancy act patterned thereafter in 1941. The Nebraska 
Reclamation Act, adopted in 1947, was borrowed from 
and is substantially the same as the Colorado act, with 
one exception hereinafter discussed. Prior thereto, the 
Supreme Court of Colorado, in People ex rel. Rogers v. 
Letford, 102 Colo. 284, 79 P. 2d 274, construed and sus- 
tained the constitutionality of the Colorado water con- 
servancy act, wherein it was subjected to almost every 
conceivable test, paralleling those in the case at bar. 
Likewise, in Patterick v. Carbon Water Conservancy 
District, 106 Utah 55, 145 P. 2d 503, the Utah Supreme 
Court sustained the constitutionality of the water con- 
servancy act of that state, with one exception unimpor- 
tant here, for want of constitutional similarity. See, also, 
Lehi City v. Meiling, 87 Utah 237, 48 P. 2d 530; People 
ex rel. Setters v. Lee, 72 Colo. 598, 213 P. 583; Miami 
County v. Dayton, 92 Ohio St. 215, 110 N. E. 726; Beck v. 
Missouri Valley Drainage District, 46 F. 2d 632, 84 A. 
L. R. 1089, certiorari denied in 284 U. S. 618, 52 S. Ct. 7, 
76 L. Ed. 527. 

Defendants argued that the act contravened that part 
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of Article III, section 14, Constitution of Nebraska, which 
provides: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in the title.” We 
conclude that the contention has no merit. 

The title reads: “AN ACT to provide for reclamation 
districts; to provide for their organization; to set forth 
the purposes, procedure and powers thereof; to define 
terms; to provide the duties of certain officers, boards 
and departments; to provide a construction clause; and 
to declare an emergency.” 

In Spier v. Thomas, 131 Neb. 579, 269 N. W. 61, this 
court said: “The purpose of the constitutional provision 
limiting a legislative enactment to the object expressed 
in the title is to challenge the attention of those affected 
by the provisions of the act and to prevent surreptitious 
legislation. However, the rule in this state for a long 
time has been: ‘The provisions of * * * the Constitution 
should be liberally construed so as to uphold a provision 
in a legislative act which, though not specifically ex- 
pressed in the title, is germane to the subject-matter, and 
comprehended within the objects and purposes, of the 
act.’ Pandolfo v. State, 120 Neb. 616, 234 N. W. 483. It is 
not necessary for the title to analyze the bill in detail. In 
State v. Price, 127 Neb. 132, 254 N. W. 889, it is said: 
‘If by a fair and reasonable construction the title calls 
attention to the subject-matter of the bill, it may be said 
that the object is expressed in the title.’ In an earlier 
case, Nebraska Loan & Building Ass’n v. Perkins, 61 Neb. 
254, 85 N. W. 67, it was stated: ‘It is not essential that 
the title chosen by the legislature be the most appropri- 
ate; if it indicates the scope and purpose of the act, it 
is sufficient. * * * Neither is it necessary that the title 
inform its readers of the specific contents of the bill. 
If it indicates the subject of the proposed legislation, it 
meets all essential requirements. It needs not that it be 
a complete abstract and epitome of the contents of the 
bill.” * * * An examination of the cases discloses that a 
title is sufficient to uphold a provision, though not specif- 
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ically expressed, if it is germane to the subject-matter 
and within the purposes of the act.” See, also, City of 
Mitchell v. Western Public Service Co., 124 Neb. 248, 
246 N. W. 484. 

In Rein v. Johnson, 149 Neb. 67, 30 N. W. 2d 548, 335 
U. S. 814, 69 S. Ct. 31, 93 L. Ed. 19, it was said: “This 
court has held that: ‘If an act has but one general object, 
no matter how broad that object may be, and contains 
no matter not germane thereto, and the title fairly ex- 
presses the subject of the bill, it does not violate section 
14, art. III of the Constitution, providing that no bill 
shall contain more than one subject and the same shall 
be clearly expressed in the title.’ Beisner v. Cochran, 
138 Neb. 445, 293 N. W. 289. 

“That provision does not require that the title to an 
act should be a synopsis of a law. Its purpose was to 
prevent surreptitious legislation by advising legislators 
of the nature of the measures they are called upon to 
support or oppose. If, by a fair and reasonable construc- 
tion, the title calls their attention to the subject matter 
of the proposed act, it may be said that the object is 
clearly expressed in the title. Lennox v. Housing 
Authority of the City of Omaha, 137 Neb. 582, 290 N. 
W. 451. 

“The above rule was reaffirmed and applied in Maher 
v. State, 144 Neb. 463, 13 N. W. 2d 641. Therein, this 
court also reiterated an applicable rule stated in Pandolfo 
v. State, 120 Neb. 616; 234 N. W. 483, to the effect that: 
‘The provisions of the Constitution relating to titles are 
to be “liberally construed, and so construed as to admit 
of the insertion in a legislative act of all provisions which, 
though not specifically expressed in the titles, are com- 
prehended within the objects and purposes of the act 
as expressed in its title; and to admit all provisions which 
are germane, and not foreign, to the provisions of the act 
as expressed in its title.”’” : 

The title here involved gave notice that the purpose 
and object of the act were to provide for reclamation 
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districts and their organization, indicating that organiza- 
tion of such districts was to be authorized by the act, and 
that procedure was provided for such organization. It 
gave notice that the act set forth the purposes of such 
districts, the procedure to be followed by them, and the 
power given to them in order to accomplish the purposes 
enumerated in the act. It indicated that terms used were 
to be defined in the act; that the act provided the duties 
of all officers, boards, and departments as recited therein; 
and that the act included a construction clause and de- 
clared an emergency. 

In the light of the foregoing, we conclude that the 
act contains but one subject, clearly expressed in its 
title, in conformity with the authorities heretofore cited, 
and did not contravene Article III, section 14, Constitu- 
tion of Nebraska. 

Defendants also argued that the act contravened Ar- 
ticle II, section 1, Constitution of Nebraska, because it 
conferred judicial powers on the Department of Roads 
and Irrigation, an executive and administrative body as 
provided by section 81-101, R. S. 1943, when, as provided 
in Article V, section 1, Constitution of Nebraska, only a 
court may exercise such powers. We conclude that the 
contention has no merit. 

In that connection, concededly the Nebraska Legisla- 
ture borrowed almost bodily the Colorado conservancy 
act, after which the Utah water conservancy act was 
generally patterned. Under those acts, proceedings for 
the creation of reclamation districts were had before dis- 
trict courts, and such procedure was held to be constitu- 
tional in People ex rel. Rogers v. Letford, supra, dnd Pat- 
terick v. Carbon Water Conservancy District, supra. In 
the first case it was concluded that the act did not dele- 
gate legislative or administrative powers to the district 
court within the meaning of the constitutional prohibi- 
tion thereof, upon the generalization that judicial powers 
were vested by the statute in the court organizing the 
district, and the administrative powers complained of 
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were incidental to the judicial functions thus vested, 
citing People ex rel. Setters v. Lee, supra, and State ex 
rel. Chicago, M. & St. P. Ry. Co. v. Public Service Com- 
mission, 94 Wash. 274, 162 P. 523. In Patterick v. Carbon 
Water Conservancy District, supra, the court simply held 
that under the statute such proceedings were judicial in 
character, in connection with its holding that the act did 
not violate due process of law, quoting from. Miami 
County v. Dayton, supra. It will be observed, however, 
that Ohio cases are not controlling here, since as stated 
in State ex rel. Thompson v. Neble, 82 Neb. 267, 117 N. 
W. 723,19 L. R. A. N.S. 578: “The constitution of the 
state of Ohio contains no provision similar to that con- 
tained in the constitution of this state, dividing the 
powers of. government into three distinct departments, 
and prohibiting persons of one of the departments from 
exercising the powers properly belonging to either of the 
others.” 

It is conceded, also, as an elementary proposition, 
that when a statute has been adopted from another state, 
ordinarily the construction given prior to its adoption by 
the courts of that state will be followed in the adopting 
state, in the absence of any indication of a contrary in- 
tention on the part of the Legislature. The rule is sub- 
ject to the qualification, however, that a construction of 
such a statute by the state from which it was adopted is 
entitled to no greater consideration than previous deci- 
sions of this court, and will be rejected for reasons which 
would require the overruling thereof had it been first 
adopted in this state. Morgan v. State, 51 Neb. 672, 71 
N. W. 788; Goble v. Simeral, 67 Neb. 276, 93 N. W. 235. 

It will be observed, however, that this state did not 
adopt the provision for creation of the district appearing 
in the Colorado act, and for good reason, as will be here- 
inafter observed. 

In a number of cases this court has held that the De- 
‘partment of Roads and Irrigation or its equivalent is an 
administrative body, possessing incidental quasi-judicial 
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powers not within the prohibition of Article IT, section 1, 
or Article V, section 1, of the Constitution of Nebraska. 
Crawford Co. v. Hathaway, 67 Neb. 325, 93 N. W. 781, 
108 Am. S. R. 647, 60 L. R. A. 889; Enterprise Irriga- 
tion District v. Tri-State Land Co., 92 Neb. 121, 138 N. W. 
171; Dawson County Irrigation Co. v. McMullen, 120 Neb. 
245, 231 N. W. 840; State ex rel. Wright v. Lancaster 
County Rural Public Power District, 130 Neb. 677, 266 
N. W. 591. 

As stated in Crawford Co. v. Hathaway, supra: “Such 
functions, it would seem, are clearly administrative in 
character, and not judicial. It is a judicial function to 
administer justice between litigants in cases where dis- 
putes arise and to settle these disputes according to law 
as administered in courts of justice. The board of irriga- 
tion, however, in many cases acts in advance of any dis- 
pute, and whether there is or will be a controversy in 
no way affects its powers. The courts can act only as 
controversies arise between litigants, and then only by 
determining the questions presented by the litigation. 
While there are some questions affecting property rights 
which grow out of the administration of the law by the 
state board of irrigation, and in which are involved mat- 
ters in dispute calling for action of a quasi-judicial char- 
acter, yet as to all these ample provisions are made for 
recourse to the courts. Powers of the same general na- 
ture and character are conferred upon almost every ad- 
ministrative body known to the statute, and regarding 
which it has frequently been decided are of a quasi-judi- 
cial nature, and yet such bodies are invariably held to 
be administrative, and to in no way conflict with the 
constitutional provisions regarding officers and bodies 
upon which judicial power may be conferred.” 

As stated in Mitchell v. County of Clay, 69 Neb. 779, 
96 N. W. 673, affirmed on rehearing at page 795, and 
approved in Shumway v. Warrick, 108 Neb. 652, 189 N. 
W. 301: “When the law commits to any officer the duty 
of looking into facts and acting upon them, not in a way 
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which it specifically directs, but after a discretion in its 
nature judicial, the function is quasi judicial. State v. 
Hastings, 37 Neb. 96, 117.” 

While we could well conclude upon the basis of such 
generalizations that defendants’ contention has no merit, 
we are not required to do so, since Searle v. Yensen, 118 
Neb. 835, 226 N. W. 464, 69 A. L. R. 257, squarely meets 
the issue, disposes of defendants’ contention, and was 
doubtless the reason why the Legislature placed pro- 
ceedings for creation of the district in the Department of 
Roads and Irrigation. That case involved a general act, 
complete in itself, purporting to authorize the organi- 
zation of power districts by petition filed in the district 
court, whereat, upon notice and hearing, the court was 
authorized and required, as in the case at bar, to deter- 
mine whether or not the district should be incorporated, 
whether or not the boundaries were reasonable and 
proper for the public convenience and welfare, and fix 
the boundaries with the end in view of promoting the 
interests and purposes of such district. In that opinion 
it was said: “The legislature has provided that certain 
steps shall be taken and the entire matter submitted to 
the district court, which is then required to determine 
whether the proper steps have been taken and the facts 
necessary to be shown before a corporation may be 
formed; but, in addition, assuming all matters required 
by the law exist, the court is still authorized and required 
to determine (1) ‘whether or not the district should be 
incorporated,’ (2) whether the ‘boundaries are reasonable 
and proper for the public convenience and welfare,’ and 
(3) ‘to fix the boundary lines of such district with the end 
in view of promoting the interest’ of such district. 
These questions are of purely legislative cognizance, and 
must be determined by the legislature or some body 
having legislative or administrative powers to which 
their determination is delegated. * * * As the statute now 
stands, the court is required to determine what facts 
shall exist as a basis for the organization of the district, 
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a purely legislative function and must be held invalid as 
an attempt to impose upon the courts the performance 
of nonjudicial duties, and an unauthorized delegation of 
legislative power.” ; 

In that case, authorities from this and other jurisdic- 
tions, too numerous to cite herein, were either followed 
or distinguished, as the basis for finally holding: “Under 
section 1, art. II, of the Constitution of this state, dividing 
the powers of government into three departments, legis- 
lative, executive and judicial, and prohibiting any one 
department from the exercise of the powers of either of 
the others, the legislature may not impose upon the courts 
the performance of nonjudicial duties, nor delegate to 
them any legislative power. 

“The legislature may delegate a part of its power over 
local subjects to municipal corporations, county boards 
and other public bodies within the legislative classifica- 
tion of departments, but not to either of the other 
departments. 

“Questions of public policy, convenience and public 
welfare, as related to the organization, incorporation, 
boundaries, powers and government of electric light, 
heat and power districts, are, in the first instance, of 
purely legislative cognizance, and may not be referred to 
the courts for determination. 

“The legislature, having declared its policy and deter- 
mined the facts and conditions which must form the 
basis for the organization, incorporation, powers and 
government of an electric light, heat and power district, 
or other public body, may vest authority in the courts to 
determine whether or not the law has been complied 
with, as a condition upon which such organization shall 
come into being. In such case the court does not adjudi- 
cate upon the necessity or political propriety of forming 
the corporation, and hence does not exercise any political 
function.” See, also, Burnett v. Greene, 97 Fla. 1007, ° 
122 So. 570, 69 A. L. R. 244, and annotations, p. 266. 

In the light of the foregoing, we conclude that the act 
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does not contravene Article II, section 1, or Article V, 
section 1, Constitution of Nebraska. 

Defendants, relying upon Elliott v. Wille, 112 Neb. 86, 
200 N. W. 347, and Rowe v. Ray, 120 Neb. 118, 231 N. W. 
689, 70 A. L. R. 1056, argued that the act delegated to a 
group of non-official individuals authority to create the 
district and fix its boundaries, thereby contravening 
Article II, section 1, and Article III, section 1, Constitu- 
tion of Nebraska, and violating the rule that: “The legis- 
lature may not delegate to private individuals either 
legislative or judicial functions.” Defendants also argued 
that the act contravened Article I, section 24, Constitu- 
tion of Nebraska, by limiting the right of appeal from 
creation of the district, and contravened Article I, section 
3, Constitution of Nebraska, and Article XIV, section 1, 
Constitution of the United States, which guarantee due 
process and equal protection of the laws. Such conten- 
tions are so interwoven and interdependent that they 
will be discussed together. In doing so, we conclude that 
the contentions have no merit. 

The cases thus relied upon are entirely distinguishable 
upon the facts. The first involved the creation of a 
power district, the latter the creation of a new school 
district, wherein the primary basis for decision was the 
holding in Elliott v. Wille, supra. By the provisions in- 
volved therein, the Legislature attempted to delegate to 
a few petitioners the power not only to fix the bounda- 
ries of the district, but also to determine the electorate to 
pass upon its creation. In Elliott v. Wille, supra, this 
court held: “A legislative act, which authorizes private 
individuals to create and fix the boundaries of a district 
for public improvement, to be paid for by taxes levied on 
the property within the district, without any provision 
for determination by a competent tribunal whether the 
creation of the district and the construction of the im- 
provement will promote public health, convenience or 
welfare, and without any provision for determination 
whether the owner’s property has been arbitrarily or 
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unjustly included in the district, or whether his property 
will receive any benefit from the proposed improvement, 
is invalid because it authorizes the taking of private 
property for a public use without just compensation and 
deprives the owner of his property without due process 
of law.” 

It will be noted that in the Reclamation Act petitioners 
neither had the power to fix the boundaries nor deter- 
mine the agency of its creation. As heretofore observed, 
a competent tribunal, the Department of Roads and 
Irrigation, was provided for therein to meet every con- 
stitutional requirement lacking in Elliott v. Wille, supra. 
Also, provision was made for subsequent inclusion of 
property within the district by petition, after notice and 
hearing, with opportunity for objections to be filed. 
Likewise, subsequently, lands not within the corporate 
limits of any city or village may be excluded or denied 
exclusion with right of appeal therefrom. Clearly, the 
act was not a delegation of legislative functions to private 
persons. 

The fact that the act does not expressly confer the 
right on owners of personal property or owners of real 
property in a city or village to join in a petition for 
creation of such a district does not controvert due pro- 
cess or equal protection of the laws. 

In Utley v. St. Petersburg, 292 U.S. 106, 54S. Ct. 593, 
78 L. Ed. 1155, it was said: “There is no constitutional 
privilege to be heard in opposition at the launching of a 
project which may end in an assessment. It is enough 
that a hearing is permitted before the imposition of the 
assessment as a charge upon the land (Chicago, M., St. 
P. & P. Ry. Co. v. Risty, 276 U. S. 567; Londoner v. Den- 
ver, 210 U. S. 373, 378; Goodrich v. Detroit, 184 U. S. 
432, 437), or in proceedings for collection afterwards. 
Hagar v. Reclamation District No. 108, 111 U. S. 701; 
Winona & St: Peter Land Co. v. Minnesota, 159 U. S. 
526, 537; Wells, Fargo & Co. v. Nevada, 248 U. S. 165.” 

As stated in Patterick v. Carbon Water Conservancy 
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District, supra, relating to the power of the Legislature: 
“The legislature had the power to create a water conserv- 
ancy district by its own fiat. It need not have given any 
individual or group the right to petition for the creation 
of a district. It was within its discretion to determine 
what qualification, if any, a petitioner for the creation 
of a district must have, since the petition for the forma- 
tion or the formation of the district itself do (does) not 
affect any property rights. Had the legislature created 
the district it could have provided for a tax on all proper- 
ty within the district to pay for the costs and maintenance 
of the project. See In re Proposed Middle Rio Grande 
Conservancy District, 31 N. M. 188, 242 P. 683, at page 
689, in which the court in determining that a provision 
in its water conservancy act that only resident free- 
holders could sign the petition for the formation of the 
district was not unconstitutional quotes with approval 
the following statement of the California Supreme Court 
deciding a similar question in the case of In re Bonds 
of the Madera Irrigation District, 92 Cal. 296, 28 P. 272, 
675, 14L. R. A. 755, 27 Am. St. Rep. 106: ‘ “It is objected 
to this, that it is placing in the hands of those not inter- 
ested the power of imposing a burden upon the owners 
of the land, who may be a small minority of the electors 
within that district, or who may even be nonresidents of 
the district. This, however, is a matter which was 
addressed purely to the discretion of the Legislature. 
Whether such a petition should be made by the owners of 
a fixed proportion of the land, as was required in the 
reclamation law, or whether there should be any qualifi- 
cation to the petitioners, * * * are questions which were 
solely for the consideration of the Legislature. * * * It 
must be observed, however, that this petition has no 
binding operation, but is merely the initiatory step which 
gives to the board of supervisors a jurisdiction to act 
upon the expediency or policy of authorizing the creation 
of the district.”’” See, also, People ex rel. Setters v. 
Lee, supra; Field v. Barber Asphalt Paving Co., 194 U. 
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S. 618, 24S. Ct. 784, 48 L. Ed. 1142; and Beck v. Missouri 
Valley Drainage District, supra. 

In Drainage District v. Chicago, B. & Q. R. R. Co., 96 
Neb. 1, 146 N. W. 1055, this court said: “As argued by 
counsel for plaintiff in their brief, if a railroad company 
is assessed for a benefit arising from the construction of 
a drainage improvement, and it has notice of the assess- 
ment, and a time and place fixed for a hearing, and ac- 
tually is heard on its objections, and is accorded an appeal 
to the courts on the justice of such assessment, it occurs 
to us that such company has had due process of law, and 
the equal protection of the law, and it is not in a position 
to complain because it was not summoned into court as 
a party on the preliminary proceedings for the organiza- 
tion of such district.” 

The owner of real property in a city or village does 
appropriately have a right to object by denying the state- 
ments in the petition to create the district, and he does 
have a right to a hearing and appeal therefrom in the 
same manner as any other owner of real property in the 
district. True, no provision is made whereby an owner 
of personal property may object to creation of the district 
or appeal therefrom, but when taxes or assessments are 
levied by the district upon his property, he does have a 
right to object thereto upon the ground that it has been 
assessed too high or has been erroneously or illegally 
assessed, and have a hearing thereon, with right of appeal 
therefrom. 

Clearly, a proceeding for the organization of a reclama- 
tion district is not a civil case within the meaning of 
Article I, section 24, Constitution of Nebraska. Halver- 
stadt v. Berger, 72 Neb. 462, 100 N. W. 934. In that re- 
gard, as stated in People ex rel. Setters v. Lee, supra: 
“For the greater reason there is no right of appeal, under 
the constitution, in the matter of the necessity of the 
improvement district, or the boundaries thereof, because 
in such matters there is not even a constitutional right to 
be heard.” 
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In adopting the law, the Legislature declared its public 
purpose in the creation of such districts as quasi-munici- 
pal corporations and agencies of the state, for the bene- 
fit of the state as a whole, as it had a right to do within 
constitutional limits, even though particular advantages 
are gained by people Owning property within limited 
areas. Board of Directors of Alfalfa Irrigation District 
v. Collins, supra. 

Article XV, section 4, Constitution of Nebraska, pro- 
vides: “The necessity of water for domestic use and 
for irrigation purposes in the State of Nebraska is hereby 
declared to be a natural want.” A natural want is one 
absolutely necessary to human existence. Therefore, its 
legislative conservation and control for such uses is a 
public purpose. 

In Tyson v. Washington County, 78 Neb. 211, 110 N. 
W. 634, 12 L. R. A. N.S. 350, this court said: “But this 
court has repeatedly held that the creation of drainage 
and irrigation districts, and construction of ditches under 
statutes substantially like that under discussion, are mat- 
ters of governmental policy falling within the province 
of legislative discretion, and that such works may be 
performed at public expense by general tax or local 
assessment of especially benefited lands, or both, and 
may be aided by the issuance of bonds to be paid out of 
the general revenues of the community.” 

This court has affirmed that the power of taxation for 
public purposes is an attribute of sovereignty, having its 
source in the necessities of organized society, and the 
limits of its exercise depend, in the absence of express 
constitutional limitations, upon the exigencies of the 
public. Board of Directors of Alfalfa Irrigation District 
v. Collins, supra; State ex rel. Spelts v. Rowe, 108 Neb. 
232, 188 N. W. 107; State v. Cheyenne County, 127 Neb. 
619, 256 N. W. 67; State ex rel. Douglas County v. Cornell, 
53 Neb. 556, 74 N. W. 59, 68 Am. S. R. 629, 39 L. R. A. 513. 

In Leininger v. North American National Life Ins. Co., 
115 Neb. 801, 215 N. W. 167, this court said: “ ‘Due pro- 
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cess of law,’ within the meaning of the constitutional 
provisions, is not intended to control the power of the 
state to determine by what process or on what manner of 
service rights may be asserted or determined, provided 
such procedure will afford reasonable notice and a fair 
opportunity to be heard before the courts, at some stage 
of the proceedings, prior to final determination. Hacker 
v. Howe, 72 Neb. 385; Chicago, B. & Q. R. Co. v. State, 
47 Neb. 549; Pearson v. Yewdall, 95 U. S. 294; Ballard 
v. Hunter, 204 U. S. 241; Campbell v. State, 171 Ind. 702. 

“Personal service is not necessary to constitute due 
process of law. The legislature may prescribe ‘a kind 
of notice by which it is reasonably probable that the 
party proceeded against will be apprised of what is going 
on against him.’ Hurley v. Olcott, 198 N. Y. 132, 28 L. R. 
A. n. s. 238.” 

In In re Bonds of Madera Irrigation District, 92 Cal. 
296, 28 P. 272, the due process clause was involved. 
Therein the court pointed out that the mere forming of a 
corporation such as an irrigation district, was not a taking 
of property without due process. In the opinion it was 
said: “In the absence of constitutional restriction, it 
would be competent for the legislature to create such 
public corporation, even against the will of the inhabi- 
tants. It has as much power to create the district in 
accordance with the will of a majority of such inhabi- 
tants. It must be observed that such proceeding does'not | 
affect the property of any one within the district, and 
that he is not by virtue thereof deprived of any property. 
Such result does not arise until after delinquency on his 
part in the payment of an assessment that may be levied 
upon his property, and before that time he has opportuni- 
ty to be heard as to the correctness of the valuation which 
is placed upon his property, and made the basis of his 
assessment. He does not, it is true, have any opportunity 
to be heard, otherwise than by his vote in determining 
the amount of bonds to be issued, or the rate of assess- 
ment with which they are to be paid; but in this particu- 
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lar he is in the same condition as is the inhabitant of any 
municipal organization which incurs a bonded indebted- 
ness, or levies a tax for its payment. His property is not 
taken from him without due process of law, if he is 
allowed a hearing at any time before the lien of the 
assessment thereon becomes final.” 

Also, as stated in Burgess-Nash Bldg. Co. v. City of 
Omaha, 116 Neb. 862, 219 N. W. 394: “A statute which 
authorizes the assessment of special benefits accruing to 
property by reason of the construction of a public im- 
provement, and which affords to the property owner, at 
some stage of the proceedings, notice and an opportunity 
to be heard before the special assessment is levied, and 
with an opportunity to appeal from the body levying the 
assessment to the district court, if the property owner 
feels aggrieved, does not violate the ‘due process’ clause 
of the Fourteenth Amendment to the federal Constitu- 
tion.” 

As provided by the act, a general levy of class A taxes 
upon all tangible property in the district, or an issue of 
bonds, cannot be made until such propositions have been 
submitted to and approved by a majority of the electors 
within the district at an election held for that purpose. 
Such a tax in any event is limited to three mills, although 
an aggregate of four mills may be levied on lands not 
assessed under classes B, C, and D, in the event of special 
benefits accruing to such lands by reason of the recharg- 
ing of ground waters. Under authorities heretofore 
cited, a general tax for public purposes, such as that 
involved in the case at bar, does not contravene any pro- 
vision of the Constitution. 

No assessments can be levied under classes B, C, and 
D, unless petitions for water supply services are filed 
with the board of directors of the district. When such 
petitions are granted, the subsequent water services ren- 
dered or supplied, and resulting assessments therefor, 
are contractual in character, and do not contravene due 
process. Further, under the provisions of sections 46-544 
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and 46-554, a hearing is provided whereat any person 
whose property is taxed or assessed may appear and 
show cause why the proposed assessment should not or 
could not be legally made, or that it is unjust, with right 
of appeal therefrom. It is elementary that when notice, 
hearing, and right of appeal are provided, due process is 
fully satisfied. 

Contrary to defendants’ contention, section 46-554, does 
not violate due process by requiring a party appealing to 
file a cost bond with the clerk of the district court in an 
amount not exceeding $200, and imposing liability upon 
such appellant for costs if the finding of the court is not 
more favorable to him than the finding of the board. 
There is nothing discriminatory in such a provision, but 
it is based upon sound reason and classification. Certain- 
ly the district would be liable for costs as any other 
litigant, if it were unsuccessful in the appeal. It is ele- 
mentary that no constitutional provision prohibits the 
Legislature from prescribing reasonable rules and regu- 
lations such as that involved as a prerequisite for review 
of any cause by appeal. In re Estate of Mathews, 125 
Neb. 737, 252 N. W. 210. Statutes requiring appeal bonds 
are ordinarily held to be a valid exercise of legislative 
power since they do not restrict or deny the right of 
appeal but merely regulate the manner of exercising it. 
4 C. J.S., Appeal and Error, § 502, p. 970; Hier v. An- 
heuser-Busch Brewing Assn., 52 Neb. 144, 71 N. W. 1005. 

Contrary to defendants’ contentions, section 46-544, 
authorizing a charge upon lands not included within 
classes B, C, and D, but which receive special direct bene- 
fits from recharging of ground waters, does not authorize 
an arbitrary or confiscatory taking of private property 
without due process of law. There can be no levy of 
assessments on such lands if they are already assessed 
under classes B, C, or D, as provided in sections 46-545 
to 46-550, and there can be no special levy of assessments 
unless the land actually receives direct special benefits 
by reason of recharging ground waters from the district’s 
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works, and the levy under this section and all other 
sections cannot exceed in the aggregate four mills. 
Further, before such assessment can ultimately be made, 
there is provision for notice, hearing, and appeal there- 
from, as governed by section 46-554, which certainly 
satisfies due process. 

Contrary to defendants’ contentions, sections 46-545 to 
46-553 do not violate due process. They simply provide 
that where an application is made for the contractual 
purchase of water services under classes B, C, or D, notice 
shall be given and hearing had upon the application, 
which, in its discretion, the board of directors may accept 
or reject, depending upon whether or not they deem it 
for the best interests of the district to do so. It will be 
noted that the board of directors are public officers, 
charged with the duty of managing the business and 
affairs of a quasi-municipal public corporation in the 
promotion of the public welfare. In the absence of con- 
stitutional limitations, the Legislature has the power to 
create or authorize the creation of such a district to aid 
in the administration of public affairs, and endow its 
officers with such powers as it may deem necessary to 
manage such business affairs of the district, without pro- 
viding for review thereof by appeal. To so provide would 
place managerial affairs of the district in the hands of 
courts rather than the board of directors. The foregoing 
sections simply involve a matter of good business and 
managerial judgment upon the question of whether or 
not the district should contractually sell water services to 
other people for prescribed purposes. Such procedure 
does not come within the prohibition of Article I, section 
24, Constitution of Nebraska. Should they refuse to 
enter into such contracts, the remedy of an applicant, if 
. he deems that the business affairs of the district are not 
properly administered, is with the Legislature or the 
qualified electorate of the district, or by other appropri- 
ate legal proceedings, rather than by review of such re- 
fusal by courts. 
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The trial court construed section 46-559 in conformity 
with the contention of defendants, as set forth in para- 
graphs 8, 9, and 10 of the decree. Plaintiffs acquiesced in 
that construction, so concede in their brief and argument, 
and have taken no cross-appeal. Since defendants insist 
only upon the construction given that section by the trial 
court, we are not required to discuss the matter further 
than to say we conclude that the trial court properly 
construed it. 

For the reasons heretofore stated, we conclude that 
the judgment of the trial court should be and hereby is 
affirmed. 

AFFIRMED. 


Henry L. CASPER ET AL., APPELLANTS, V. JERRY W. FREy, 
ADMINISTRATOR OF THE ESTATE OF CATHERINE OELTING, 


DECEASED, ET AL., APPELLEES. 
41 N. W. 2d 363 


Filed February 24, 1950. No. 32720. 


1. Frauds, Statute of. Where one is claiming the estate of a 
person deceased under an alleged oral contract, the evidence of 
such contract and the terms of it must be clear, satisfactory and 
unequivocal. 

Such contracts are on their face void as within the 
statute of frauds, because not in writing, and, even though proved 
by clear and satisfactory evidence, they are not enforceable un- 
less there has been such performance as the law requires. 
The thing done, constituting performance, must be such 
as is referable solely to the contract sought to be enforced, and 
not such as might be referable to some other and different con- 
tract—something that the claimant would not have done unless 
on account of the agreement and with the direct view to its per- 
formance—so that nonperformance by the other party would 
amount to fraud upon him. 

The burden in the light of this rule has devolved upon 

the plaintiff (1) to prove an oral contract the terms of which 

are clear, satisfactory and unequivocal, and (2) that his acts 
constituting performance were such as were referable solely to 


442 NEBRASKA REPORTS [Vou. 152 


Casper v. Frey 


the contract sought to be enforced, and not such as might have 
been referable to some other or different contract. 

Each case is to be determined from the facts, circum- 
stances, and conditions as presented therein. 


5. 


AppeaL from the district court for Lancaster County: 
JEFFERSON H. Broapby, Jupce. Affirmed. 


Lloyd E. Chapman, for appellants. 


William L. Walker, Earl Ludlam, and Leonard Dunker, 
for appellee Jerry W. Frey. 


Wagener & Ronin, for appellee State of Nebraska. 
Merril R. Reller, for appellee Grace Frey. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


Simmons, C. J. 

Plaintiffs brought this action for specific performance 
of an oral contract to devise real property. Issues were 
made and trial was had. At the close of plaintiffs’ evi- 
dence, the trial court sustained a motion to dismiss. 
Plaintiffs appeal. We affirm the judgment of the trial 
court. 

The plaintiffs in this action are Henry L. and Ida J. 
Casper. The defendants are Jerry W. Frey, administrator 
of the estate of Catherine Oelting, deceased, and the 
State of Nebraska. The State is made a party on the 
premise that unless the contract alleged is performed, the 
property will escheat to it. 

Plaintiffs do not allege the date when the alleged con- 
tract was made. By limits fixed within the allegations it 
occurred sometime after May 1942, and prior to the latter 
part of May 19438. Plaintiffs allege the status of the 
parties, the basis of the acquaintance, their tenancy in 
property of Mrs. Oelting, and services rendered Mr. and 
Mrs. Oelting beginning in May 1942. Plaintiffs further 
allege that Mrs. Oelting orally promised plaintiffs that 
if they would continue to perform such services for her 
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as she might request from time to time during the re- 
mainder of the life of her husband and herself, she 
would leave them all her property at her-death; that 
plaintiffs accepted the proposal and agreed so to do, and 
thereafter performed in reliance on the promise and 
agreement of Mrs. Oelting; and that Mrs. Oelting never 
completed the execution of a will. Plaintiffs prayed for 
specific performance and for equitable relief. 

So far as material to the issues for determination here, 
the administrator, herein referred to as the defendant, 
denied generally, and prayed for a dismissal of the 
plaintiffs’ petition and a quieting of the title. 

Grace Frey, otherwise identified in the pleadings as a 
daughter of Mr. Oelting and the wife of defendant, in- 
tervened, denied generally, and prayed for affirmative 
relief by way of a cross-petition. The issues so raised 
are not material to our decision of the questions presented 
by this appeal. 

The State filed a general denial. 

Plaintiffs replied. 

The cause went to trial. At the close of plaintiffs’ 
evidence, the defendant moved for a dismissal of plain- 
tiffs’ petition for failure of sufficient proof. The motion 
was sustained. A motion for a new trial was made and 
overruled. ; 

The rules applicable to cases of this character were 
restated in Lunkwitz v. Guffey, 150 Neb. 247, 34 N. W. 
2d 256, as follows: ‘Where one is claiming the estate of 
a person deceased under an alleged oral contract, the 
evidence of such contract and the terms of it must be 
clear, satisfactory and unequivocal. * * * Such contracts 
are on their face void as within the statute of frauds, 
because not in writing, and, even though proved by clear 
and satisfactory evidence, they are not enforceable unless 
there has been such performance as the law requires. 
* * * The thing done, constituting performance, must be 
such as is referable solely to the contract sought to be 
enforced, and not such as might be referable to some 
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other and different contract—something that the claim- 
ant would not have done unless on account of the agree- 
ment and with the direct view to its performance—so 
that nonperformance by the other party would amount 
to fraud upon him. * * * The burden in the light of this 
rule has devolved upon the plaintiff (1) to prove an oral 
contract the terms of which are clear, satisfactory and 
unequivocal, and (2) that his acts constituting perform- 
ance were such as were referable solely to the contract 
sought to be enforced, and not such as might have been 
referable to some other or different contract. * * * Each 
case is to be determined from the facts, circumstances, 
and conditions as presented therein.” See, also, Jenkins 
v. Jenkins, 151 Neb. 113, 36 N. W. 2d 637. 

The case comes to this court for trial de novo subject 
to the rule that ‘“‘When defendant moves to dismiss 
plaintiff’s action at the close of plaintiff’s evidence, the 
defendant thereupon admits the plaintiff’s testimony to 
be true, together with every conclusion which may fairly 
and reasonably be drawn therefrom. 

““*The court must thereupon determine, as a question 
of law, whether plaintiff’s evidence is sufficient to sup- 
port a judgment for the plaintiff.’ Meyer v. Platt, 137 
Neb. 714, 291 N. W. 86. See, also, Schroeder v. Bartlett, 
129 Neb. 645, 262 N. W. 447; Lucas v. Lucas, 138 Neb. 
252, 292 N. W. 729; Caspers v. Frerichs, 146 Neb. 740, 21 
N. W. 2d 513. 

The record shows that Mrs. Oelting received title to the 
property here involved by warranty deed on May 5, 
1924; that by warranty deed dated February 8, 1935, and 
filed July 16, 1935, Mrs. Oelting and her husband con- 
veyed it to the Nebraska Central Building and Loan 
Association; and that that grantee conveyed it to Mrs. 
Oelting by warranty deed dated July 26, 1946, and filed 
July 30, 1946, the conveyance being “Subject to all liens 
of every nature that have arisen since October 5, 1936,” 
and to taxes for 1936 and thereafter. 

Plaintiffs’ evidence was given by a son of Mrs. Casper, 
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his wife, a daughter of the plaintiffs, and by a long-time 
family friend of plaintiffs and particularly of the daugh- 
ter. Where necessary they will be referred to herein as 
the son, daughter-in-law, daughter, and friend, and 
where necessary the plaintiffs will be referred to as Mr. 
or Mrs. Casper. 

The evidence is that the property here involved in- . 
cluded a duplex, the north half of which had five rooms. 
The evidence refers to the property as 2434 and 2436 
South 10th Street. In May of 1942, the Oeltings lived in 
the south kalf of the duplex. At that time the plaintiffs 
rented the north half for $15 a month, moved in and 
resided there, paying rent, until June 30, 1943, when 
they moved to 920 South 15th Street, where they have 
since resided. During the early part of this tenancy the 
son, his wife, and family, and the daughter and her child 
lived for about two weeks with the plaintiffs in the 
duplex. Thereafter they moved to other addresses in 
Lincoln. ' Prior to the tenancy the plaintiffs, . their 
family, and the friend had not been acquainted with the 
Oeltings. The acquaintance began under those circum- 
stances. 

In 1942, Mrs. Oelting was 63 years of age and her 
husband some 20 years older. Mrs. Oelting was in good 
health for a woman of her years. Mr, Oelting was in poor 
health. In the spring of 1943, he underwent a serious 
operation and was in the hospital for some weeks. There- 
after his health deteriorated so that he became progres- 
sively less able to care for himself and he lost control 
of his bodily functions so that he required the care and 
attention given to a baby. He died January 16, 1948. 
Mrs. Oelting became seriously ill in 1948, was in the 
hospital on two occasions, and died November 14, 1948. 

The evidence is that when the plaintiffs lived in the 
property and after they moved from the duplex, they 
responded to calls on many occasions for service by Mrs. 
Oelting and did many things for her and Mr. Oelting, 
such as cleaning out the furnace and ashes, repairing 
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electrical attachments and a washing machine, mowing 
the lawn, assisting in the laundry work, and giving food 
and delicacies to the Oeltings. The evidence is that they 
gave Mrs. Oelting some of their used clothing and ac- 
quired clothing for her at the Salvation Army and Good- © 
will Industries, and at one time bought a second-hand 
electric iron at $1.25 to replace one worn out, and also 
secured an electric washing machine for her. Thereafter 
on many occasions the parties visited in each others 
homes and in the homes of plaintiffs’ children through- 
out the period covered by this testimony. 

The plaintiffs and other members of their family 
assisted during the periods that the Oeltings were in the 
hospital. Upon Mr. Oelting’s death they helped clean up 
the house, put articles of furnishings therein, and ren- 
dered like services. There is no dispute that these services 
were rendered and that they were appreciated by Mrs. 
Oelting. The evidence also is that after Mrs. Oelting’s 
death, Mrs. Casper removed “rags” from the Oelting 
home and apparently possessed and retained the “electric 
machine.” For reasons appearing hereinafter we do not 
deem it necessary further to detail this evidence. 

We go now to the evidence offered to establish the 
alleged agreement. 

We find no evidence of anyone who claimed to know 
of the agreement as to when, where, or under what 
specific circumstances it was made. The testimony of 
the son is that in May 1943, at his home and in the pres- © 
ence of the witness, his wife, and his daughter, Mrs. 
Oelting said ‘“‘* * * the folks had been so good to her and 
helped her in all their sickness (at that time there is no 
illness of Mrs. Oelting shown) and we, too, had been so 
good to her, myself and my wife and she said she didn’t 
have any way to repay us for our kindness but she made 
an agreement with my folks to leave her property to 
them when she died,” and that was all she said. The 
daughter-in-law testified as to that time that “Mrs. 
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Oelting said she had made an oral agreement with the 
Caspers to give them her property.” 

If there were such a contract as alleged in existence at 
that time, then we have the rather unusual situation of 
the plaintiffs shortly thereafter moving out of the proper- 
ty they now claim was to be theirs, and putting them- 
selves where it would be difficult, if not impossible in 
part, for them to perform the contract. Be that as it 
may, we have searched this record for evidence of an 
agreement on the part of the plaintiffs to perform serv- 
ices in return for the promised disposition of the proper- 
ty. As we said in Goodlett v. Banning, 127 Neb. 325, 255 
N. W. 9, without the plaintiffs’ petition, the record would 
not disclose what the terms of the contract were which it 
was claimed existed so far as required performance on 
the part of the plaintiffs is concerned. The above evi- 
dence does not show what the terms of the contract were, 
much less show it clearly, satisfactorily, and unequivo- 
cally. 

There is other evidence as to statements made by Mrs. 
Oelting as to the existence of a contract. They occurred 
in 1948. Mr. Oelting died January 16, 1948. His body 
was taken to a mortuary. The daughter-in-law testified 
that at the mortuary on January 17, 1948, “Mrs. Oelting 
didn’t want Mr: Oelting to have a county funeral and 
she didn’t have enough money to go ahead with a differ- 
ent funeral herself so Mrs. Casper advanced her $100.00 
so she could have a funeral other than a county funeral.” 
The same day Mrs. Oelting, Mrs. Casper, the son, the 
daughter-in-law, and the daughter were together at the 
son’s home at noontime. Mrs. Oelting talked about her 
husband’s funeral. The son testified that she said: “ ‘My, 
you folks have been like my own kin folks to me, 
couldn’t be better if you was. You helped me in my time 
of need when Frank died’, she says, ‘I didn’t have any- 
thing. You help me out, you take me in here and feed 
me and bring me down’, and she says, ‘I am sure glad I 
made an agreement to give you folks my property when 
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I die’.” (We note the past tense “You helped me * * * 
when Frank died.”) The daughter-in-law testified that 
“Mrs. Oelting began crying after she had eaten and she 
says, ‘I am so grateful. Without the Caspers I couldn’t 
have gave Frank a burial as we are now if it hadn’t been 
for Mrs. Casper. I don’t have any money or anything to 
give her now but I am going to make a will and give them 
my property’.” “She said, “They have performed so 
many duties for me and bought me clothes and food and 
always came to my assistance when I called them that 
they are surely deserving of it’.” And “* * * she had 
been crying and said she couldn’t have given Frank a 
decent funeral if Mrs. Casper hadn’t helped her pay it.” 

But what agreement was being discussed at this time? 
The friend testifies that the week after Mr. Oelting’s 
funeral she visited with Mrs. Oelting at the Casper 
home; that they were talking about the funeral; and 
that Mrs. Oelting ““* * * told me she did want a burial 
just like Frank had and Mrs. Casper had agreed that 
she should have that kind of burial” and “She said * * * 
she had made an agreement with them or she had told 
them that she would see that they got her property * * *.” 
Obviously the agreement that Mrs. Oelting was talking 
about in these conversations was not the alleged agree- 
ment upon which this action is based. 

The evidence is that Mrs. Oelting, Mrs. Casper, and the 
daughter all had birthdays in April. They had a birth- 
day party April 20, 1948, as a surprise to Mrs. Oelting. 
The daughter and mother exchanged gifts and gave 
gifts to Mrs. Oelting. The daughter-in-law testified that 
Mrs. Oelting said, “* * * ‘I don’t have much to give and 
you know that but I want the Caspers to have my proper- 
ty and I am going to make a will giving it to them’.” The 
son corroborated this testimony. The daughter-in-law 
testified that “She was so grateful because we all gave 
her a gift and that led up and she said was going to make 
a will to give her property to the Caspers because she 
didn’t have any money to give her anything then.” 
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On Mother’s Day in 1948, Mrs. Oelting stopped at the 
home of the plaintiffs on her way to the cemetery to visit 
Mr. Oelting’s grave. The son testified that on that occa- 
sion they were visiting and Mrs. Oelting said, “* * * ‘Iam 
sure going to see that you have my property’, * * *” and 
that she “* * * didn’t say anything about agreement at 
that time * * *.” The daughter testified that on this 
occasion Mrs. Oelting said “* * * the folks had always 
been so good to her that she was going to leave them the 
place as they had agreed.” And later, “She said the folks 
had been so good to her she wanted to leave the place to 
them if she could.” 

There is evidence that in July of 1948, Mrs. Oelting 
told the daughter that “* * * she was going to leave the 
property as she had agreed to and that she wanted them 
to have it.” 

There are other references in the testimony to state- 
ments about an agreement that were repeated almost 
every time Mrs. Oelting visited with one witness and 
“hundreds and hundreds” of times with another.. We do 
not deem it necessary further to set out that evidence. 

After Mrs. Oelting’s death the daughter rented the 
south half of the duplex from the defendant under an 
agreement to pick up and store everything. On Decem- 
ber 8, 1948, when going through a buffet, she found a 
paper in the drawer, among old purses, hats, “junk,” and 
papers. The one sheet was produced and offered by 
plaintiffs as an admission, “* * * the same as if she said 
it only much stronger.” The evidence is that it is in 
Mrs. Oelting’s handwriting. It is as follows: “Last Will 
of Catherine Pauline Oelting. This is to certify that I 
Catherine Pauline Oelting being of sound mind have 
made this will as follows. Since I am an Old age Assist- 
ance recipient, they have a lien on my property. But 
after they have taken, what is permitted by law, since 
Sept 7, 1947, the rest of the property, should go to Mr. 
Henry and Mrs. Ida Casper providing they guarantee, to 
the Mortician Mr. Wadlow, to pay for my funeral, just 
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like my husband had, and Dr. Gerald Kennedy officiat- 
ing. I dont (sic) want to be buried by the County and 
Mr. & Mrs. Casper have agreed to pay for it, providing 
they get the property which ought to be worth about 
$6000 at this time My lot in Wyuka is paid for, and I 
want to be laid beside my dear husband. The Caspers 
have been to me unselfish friends and have helped me and 
stood by my (sic) during the last 6 years of my desperate 
struggle with my sick husband.” It is not dated or 
signed. Obviously it was written after September 7, 
1947, and from the last sentence it is a reasonable infer- 
ence that it was written in 1948 after Mr. Oelting’s death. 
What does it admit? It is not an admission of any 
agreement such as plaintiffs plead and contend for here. 
It is entirely silent as to any agreement of that character. 
It obviously refers to an entirely different subject matter. 
It corroborates the testimony of the friend and the infer- 
ences from the testimony of the son and daughter as to 
the subject matter of the discussions beginning with Jan- 
uary 17, 1948, and negatives any conclusion that the 
testimony which the witnesses gave relates in any way to 
the purported agreement upon which the plaintiffs base 
their cause. 

It follows that plaintiffs have failed to establish the 
contract which they pleaded. It is not necessary and we 
do not determine whether or not the writing and the 
evidence establishes an enforceable contract otherwise. 
It is not within the issues here and there is no evidence 
of performance of the conditions attached. 

One further matter may be mentioned. The rule is 
that the things done must be such as are referable solely 
to the contract sought to be enforced. At no place in this 
evidence do we find any contention that the things done 
are referable solely to the contract alleged. The evidence 
negatives it. The son testified that Mrs. Casper told the 
Oeltings that she did not expect anything for what she 
had done; that his mother would treat anyone with the 
same kindness as she had shown them; and that on the 
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occasion of the birthday party Mrs. Casper told Mrs. 
Oelting ‘“* * * ‘We don’t expect any gifts from you, we 
never have’.” 

Without further discussing the evidence we find that 
plaintiffs have failed to prove the contract alleged and 
have failed to prove the performance required by the law 
of this state. 

The judgment of the district court is affirmed. 

AFFIRMED. 


Emma WERTZ, ADMINISTRATRIX OF THE ESTATE OF 
WILLIAM WERTZ, DECEASED, APPELLANT, Vv. LINCOLN 
LIBERTY Lire INSURANCE. COMPANY, A CORPORATION, 


APPELLEE. 
41 N. W. 2d 740 


Filed March 7, 1950. No. 32695. 


1, Negligence: Master and Servant. Ordinarily, the violation of a 
statute intended to protect the life, health, and safety of em- 
ployees constitutes actionable negligence, but such negligence 
must be shown to have been the proximate cause of the injury. 

Except where statutes requiring employers to 
take certain precautions for the protection and safety of their 
employees expressly abrogate the defense of contributory negli- 
gence, a violation of the provisions of such statutes does not 
ordinarily deprive the employer of the defense of contributory 
negligence or relieve the employee from exercising due care for 
his own safety. : 

3. Negligence. Contributory negligence is conduct on the part of 
the plaintiff which falls below the standard to which he should 
conform for his own protection and which is a legally contribut- 
ing cause, cooperating with the negligence of the defendant in 
bringing about the plaintiff’s harm. 

Plaintiff's contributory negligence may be either an 
intentional and unreasonable exposure of. himself to danger 
created by the defendant’s negligence, of which danger the 
plaintiff knows or has reason to know, or conduct which in 
other respects falls short of the standard to which the reasonable 
man should conform in order to protect himself from harm. 

When the evidence on the issues of negligence or con- 
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tributory negligence is undisputed, or but one reasonable con- 
clusion can be drawn from the evidence, the question is ordinarily 
one of law for the court. 


AppEAL from the district court for Lancaster County: 
JEFFERSON H. Broapy, JupcE. Affirmed. 


William L. Walker and Earl Ludlam, for appellant. 


Cline, Williams & Wright, and Warren C. Johnson, for 
appellee. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

Plaintiff, administratrix of the estate of William Wertz, 
a window washer whose death was caused when he fell 
from a window of defendant’s building, brought this 
action to recover damages sustained by the widow and 
next of kin of deceased, whose death was alleged to have 
been proximately caused by negligence of defendant, its 
agents, and servants. Defendant denied that it was 
guilty of any negligence proximately causing the death, 
and alleged that it was proximately caused by decedent’s 
own negligence, which was more than slight as a matter 
of law, and also that decedent, an independent contractor 
with full knowledge of the elements and conditions in- 
volved, assumed the risk as a matter of law. 

At the conclusion of all the evidence, the trial court 
sustained defendant’s reserved motion to direct a verdict, 
and dismissed plaintiff’s action primarily upon the 
ground that decedent was guilty of negligence more 
than slight as a matter of law, and that he assumed the 
risk. As we view the case, the latter ground requires no 
further discussion. 

Plaintiff’s motion for new trial, or in the alternative 
for judgment notwithstanding the verdict, was overruled, 
and she appealed, assigning substantially that the trial 
court erred in: (1) Refusing to permit plaintiff, at the 
beginning of the trial, to amend her amended petition by 
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rider, to plead and allege the violation of rule 54, Nebras- 
ka Safety Codes, relating to window washers, promul- - 
gated under section 48-412, R. S. 1943, which rule 
purportedly required defendant, as owner of the Lincoln 
Liberty Life Insurance Building, to install safety bolts 
on both sides of each window therein and furnish work- 
men engaged in window washing with a safety belt; (2) 
erred in refusing to admit said code in evidence or take 
judicial notice thereof; (3) erred in excluding certain 
proferred evidence with reference to customs and usage 
with relation to said code and window. washing in Lin- 
coln; and (4) that the judgment was not sustained by the 
evidence, but contrary thereto, and contrary to law. We 
conclude that the assignments should not be sustained. 
The salient facts are not,in dispute. Defendant owned 
a six-story office building on the northwest corner of 
llth and O Streets in Lincoln. The two upper floors 
were occupied by defendant. Other offices were rented 
to tenants for whom defendant furnished janitor services 
and kept the windows washed. There were 152 weather- 
stripped windows on the east and south sides of the 
building. Such windows were approximately two and 
one-half feet wide and six feet high, divided in the center 
so that the lower pane would slide upward and the top 
pane downward. The windows had been painted over in 
1942, and in a number of instances the paint had dried 
so that the upper window stuck and could not-be lowered 
until freed by driving a putty knife between the top and 
the window. From January 1946 until September 3, 
1947, the day of the accident, all of the windows remained 
in substantially the same condition, of which decedent 
was at all times fully cognizant. He was the owner of 
and engaged in the management and operation of a 
window-washing business, under the firm name of Capi- 
tal Window Cleaning Company. He had been so engaged 
continuously since September 1, 1945. His father, who 
had owned and operated the business since 1919, retired 
at that time because of illness, and gave the business to 
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decedent. Prior thereto, decedent had been a salesman 
for several years, although when a boy about 15 years 
old, he first began to assist his father and learn the 
window-washing business. He was 25 years old at the 
time of the accident, and during the past two years had 
been engaged in window washing for various concerns in 
Lincoln. 

Sometime about January 1946, defendant’s engineer 
and decedent had a conversation with reference to a 
contract to wash the windows of defendant’s building. 
The windows were then very dirty, and decedent quoted 
a price of $35 for washing them the first time. After that 
was. done, and he had observed the work involved, he 
agreed to submit for defendant’s consideration a regular 
monthly price for such services. They were thus washed 
the first time, after which decedent, upon discovering 
that they were “fairly easy to wash,” offered to wash 
defendant’s windows each month for $22.50, which offer 
was accepted. Thereafter, until the accident on Septem- 
ber 3, 1947, decedent continued to wash the windows each 
month, and on that date was washing them for the 
twentieth time. During that period, he was assisted at 
various times by his brother-in-law and two brothers. 
He was required to and did furnish all the tools and 
materials for doing the job, hired and paid his own 
employees, entirely supervised the work, chose his own 
time for doing it, and controlled every detail in connec- 
tion therewith, without any supervision or control what- 
ever by defendant. Each month he submitted a state- 
ment to defendant, which it paid by check to the Capital 
Window Cleaning Company. Plaintiff alleged that dece- 
dent was an independent contractor, and the evidence 
conclusively established that relationship. 

Defendant owned a safety belt before and at the time 
of the accident. It hung in the basement of defendant’s 
building. Defendant’s engineer had talked with decedent 
about such safety belt when he first came on the job, but 
it was never used by him. It was produced in court 
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at the request of plaintiff, but never was offered in 
evidence. There were no bolts or hooks on the outside 
of the windows of defendant’s building to which said type 
of safety belt could be attached; however, the one owned 
by defendant was a type which would hook over and 
attach inside the window sill. 

The windows were washed on both the inside and 
outside. On the day of the accident, decedent and his 
brother-in-law started work about 8:30 a. m., and washed 
windows continuously on defendant’s building, except for 
a period of about 15 minutes, until 11:00 a. m., at which 
time decedent was hurriedly working, very rapidly 
finishing the job by washing the windows of an office on 
the fourth floor, from where the accident happened. 

When the upper windows would slide down, they were 
ordinarily washed outside by sitting on the window sill, 
body outside, legs inside, with the window pulled down 
upon them. When the upper windows would not slide 
down, the lower window would ordinarily be left open 
slightly while decedent himself, standing outside on the 
window ledge, would hold to the bottom of the frame of 
the upper window with one hand, while washing it with 
the other. Usually one of his employees stood inside and 
assisted him. However, at the time of the accident, 
decedent, without such assistance or the use of a safety 
belt, was standing outside, on a ledge about eight inches 
wide, with his feet sideways at an angle thereon, because 
it was too narrow. to stand otherwise, while he held on by 
grasping with his fingers a one-inch flange running along 
the side of the window. Thus standing at one window, as 
he was pulling a squeegee across an adjoining window 
to the south of the one upon which he was then standing, 
he evidently lost his grasp on the narrow flange, and fell 
from the ledge to the marquee three stories below, receiv- 
ing injuries which caused almost instant death. In that 
connection, decedent generally went outside and washed 
the windows which would not slide down from the top, 
because, without dispute, he recognized that the proce- 
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dure was so fraught with danger that he did not want 
his employees to take the chance of injury. 

Many propositions of law were ably discussed in briefs 
of counsel, but as we view the record, there is but one 
question involved, to wit: Was plaintiff's decedent 
guilty of contributory negligence more than slight as a 
matter of law, proximately causing the accident, thus 
barring plaintiff’s recovery? We conclude that he was. 

As was done in Weitz v. United States Trust Co., 143 
Neb. 703, 10 N. W. 2d 623, we may assume without 
deciding, that the trial court erred in its refusal to permit 
plaintiff to amend her petition by pleading the safety code 
and alleging its violation, and erred in refusing to admit 
it in evidence or take judicial notice thereof, and erred 
in excluding proferred evidence relating to customs or 
usage in the business of window washing in Lincoln. We 
so assume without deciding, since, as hereinafter ob- 
served, such action of the trial court would be error with- 
out prejudice. In other words, we may assume without 
deciding, that defendant was guilty of negligence per se, 
yet plaintiff could not recover because of decedent’s con- 
tributory negligence, which as shown by evidence ad- 
duced, was conclusively more than slight as a matter of 
law. 

Ordinarily the violation of a statute intended to protect 
the life, health, and safety of employees constitutes 
actionable negligence, but such negligence must be shown 
to have been the proximate cause of the injury. 56C. J. 
S., Master and Servant, § 191, p. 890; Smith v. Morton 
Motor Co., 145 Neb. 396, 16 N. W. 2d 843; Winterson v. 
Pantel Realty Co., 135 Neb. 472, 282 N. W. 393. 

The safety code here involved, if applicable, which we 
do not decide but assume, does not abrogate the defense 
of contributory negligence, and no other applicable stat- 
ute that we have been able to find abrogates it in similar 
cases. It is generally the rule that, except where statutes 
requiring employers to take certain precautions for the 
protection and safety of their employees expressly abro- 
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gate the defense of contributory negligence, a violation 
of the provisions of such statutes does not deprive the 
employer of the defense of contributory negligence or 
relieve the employee from exercising due care for his 
own Safety. 39 C. J., Master and Servant, § 1031, p. 819; 
56 C. J. S., Master and Servant, § 425, p. 1245; 35 Am. 
Jur., Master and Servant, § 245, p. 676; Weitz v. United 
States Trust Co., supra; Butera v. Mardis Co., 99 Neb. 815, 
157 N. W. 1024. 

Decedent could not be included as a person in a class 
unable “to exercise self-protective care’ discussed in 
Restatement, Torts, § 483, p. 1262. 

As stated in Restatement, Torts, § 463, p. 1227: “Con- 
tributory negligence is conduct on the part of the plaintiff 
which falls below the standard to which he should con- 
form for his own protection and which is a legally con- 
tributing cause, co-operating with the negligence of the 
defendant in bringing about the plaintiff’s harm.” 

Also, as stated in § 466, p. 1230: “The plaintiff’s con- 
tributory negligence may be either 

“(a) an intentional and unreasonable exposure of him- 
self to danger created by the defendant’s negligence of 
which danger the plaintiff knows or has reason to know, 
or 

“(b) conduct which, in respects other than those stated 
in Clause (a), falls short of the standard to which the 
reasonable man should conform in order to protect him- 
self from harm.” 

It is elementary that when the evidence on the issues 
of negligence or contributory negligence is undisputed, or 
but one reasonable conclusion can be drawn from the 
evidence, the question is ordinarily one of law for the 
court. 

There is no evidence that any part of the windows or 
building was defective or gave way. The condition of the 
windows was not only readily observable by a mere 
glance or simple test, but also, without dispute, decedent 
knew full well their condition in January 1946, and knew 
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as well that they remained substantially the same until 
September 3, 1947, over all of which time he had washed 
them on 19 prior occasions. The mode, method, or man- 
ner of washing them rested entirely in his hands, and 
under his voluntary direction, supervision, and control. 
He was a mature man, and an experienced window wash- 
er. He could have easily freed the top windows or 
required defendant to do so. He could have used defend- 
ant’s safety belt, or refused to wash them without a 
safety belt of his own choosing, or refused to have 
washed them at all. In that situation, however, he took 
no precaution whatever for his own safety, but rather 
exposed himself to danger by his own negligence. 

From an examination of the record before us, viewed 
in the light most favorable to plaintiff, no other conclu- 
sion could be reached except to hold that decedent in- 
tentionally and unreasonably exposed himself to danger, 
of which he was at all times cognizant, and that his con- 
duct fell far short of the standard to which a reasonable 
man should conform in order to protect himself from 
harm. We therefore conclude that his own negligence, 
more than slight as a matter of law, proximately caused 
the accident, thus barring any recovery by plaintiff. 

In Haskell v. Kurtz Co., 181 Iowa 30, 162 N. W. 598, 
L. R. A. 1917F 881, a case strikingly similar to that at 
bar, the court said: “We are constrained to hold that 
one who finds that he cannot lower a window so that 
he may wash the same from inside the room, deliberately 
steps upon a ledge six inches wide, from which a fall 
to the street below will work great injury, with no 
precaution save the hold which plaintiff took, is in no 
position to recover for an injury which results, even 
though, had there been due care on the part of the 
employer, the plaintiff would have had no occasion to 
leave safety on the inside for clearly apparent danger 
on the outside.” ? 

In Green v. Pyne, 289 F. 929, 28 A. L. R. 616, involv- 
ing a similar situation, the court quoted with approval 
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from Haskell v. Kurtz Co., supra, cited similar cases, and 
arrived at the same conclusion. See, also, Wentink v. 
Traphagen, 138 Neb. 41, 291 N. W. 884; Weitz v. United 
States Trust Co., supra; Winterson v. Pantel Realty Co., 
supra; Kerwin v. Thompson, Belden & Co., 110 Neb. 
251, 192 N. W. 692; and Chicago, R. I. & P. Ry. Co. v. 
Cowles, 54 Neb. 269, 74 N. W. 579, which involve facts 
comparable with those at bar, and sustain our conclu- 
sions. Cases relied upon by plaintiff are generally dis- 
tinguishable upon the facts or statutory provisions ap- 
plicable thereto, and are not controlling. 

In the light of the foregoing, we are not required to 
discuss other contentions made by plaintiff, and, for 
the reasons heretofore stated, we conclude that the 
judgment of the trial court should be and hereby is 
affirmed. 

AFFIRMED. 


LinpsEY DUNLAP, APPELLEE, Vv. MARGARET WELCH ET AL., 


APPELLANTS. 
41 N. W. 2d 384 


Filed March 7, 1950. No. 32718. 


1. Trial. It is the duty of the trial court, without request, to 
submit to and properly instruct the jury upon all the material 
issues presented by the pleadings and the evidence. 

2. Automobiles: Trial. Where the evidence of a party to a per- 
sonal injury action is that he was struck from the rear by an 

- automobile, while crossing a street intersection onthe crosswalk 
provided for pedestrian use, it is prejudicial error for the court 
to fail to instruct that such party was under no duty to maintain 
-a lookout to the rear to avoid a charge of negligence on his part. 

3. Trial. An error in the instructions which is prejudicial to the 
rights of the unsuccessful party requires the granting of a new 
trial. It is only where the successful party was entitled to a 
directed verdict that such error will not be deemed reversible. 


AppEAL from the district court for Douglas County: 
ARTHUR C. THOMSEN, JUDGE. Affirmed. 
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Wear & Boland, for appellants. 
Burbridge & Burbridge, for appellee. 


Heard before Summons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


CarTER, J. 

This is a personal injury action brought by a pedes- 
trian against the driver of an automobile and her father, 
the owner of the car. The jury returned a verdict for 
defendants. The trial court granted a new trial and de- 
fendants appeal. 

The accident occurred on December 13, 1947, at ap- 
proximately 7:30 p. m., in or near the intersection of 
Fifteenth and Harney Streets in Omaha. Harney Street 
runs east and west and intersects Fifteenth Street. The 
intersection is within the business district of the city of 
Omaha and traffic into it is controlled by traffic lights 
on each of its four corners. 

Plaintiff testifies that immediately before the accident 
he was walking south on the west side of Fifteenth 
Street. He says that he waited for a green light before 
starting across Harney Street and then proceeded into 
the crosswalk portion of the street, looking to the south 
and east before so doing. When he was approximately 
ten feet south of the north curb line of Harney Street 
he was struck by an automobile which he described as 
a black sedan. He states that he did not see the car 
until just before it hit him. He says that after the acci- 
dent he was lying on the pavement about six feet south- 
west of the car. The car was standing about ten feet 
west of the crosswalk. 

Plaintiff produced a witness who was proceeding 
across Harney Street from south to north during the 
happening of the events herein mentioned. This witness 
testifies that the black sedan was coming from the north 
on Fifteenth Street and made a right-hand turn to the 
west on Harney Street, striking the plaintiff as he was 
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walking across the street in the crosswalk area. He 
states that plaintiff was struck by the left fender of 
the car and thrown in a southwesterly direction. He 
says that after the accident plaintiff was lying between 
the streetcar tracks and 15 or 20 feet west of the cross- 
walk on Harney Street. 

The evidence of the driver of the car and her wit- 
nesses is that she was driving a gray sedan west on 
Harney Street and proceeded across Fifteenth Street 
from the east after waiting for a green light at the inter- 
section. Some distance west of the northwest corner of 
the intersection two automobiles were parked. The 
evidence is that plaintiff came out between these two 
cars and walked into the side of defendant’s car, al- 
though she turned her car to the left in an attempt to 
avoid the accident. The evidence of defendants is to 
the effect that plaintiff walked into the right rear fender 
of the car and was found to the rear and north of the 
car. The evidence of defendants is that plaintiff was 
approximately 35 feet west of the crosswalk after the. 
accident. While the evidence is very conflicting, the 
foregoing adequately states the issues for the purposes 
of this appeal. 

The issues raised by the evidence were submitted to 
the jury, which returned a verdict for the defendants. 
The trial court granted a new trial and the defend- 
ants contend that the order granting a new trial was 
erroneous. 

An order granting a new trial is an appealable order 
under the provisions of section 25-1315.03, R. R. S. 1943. 
A new trial may be granted by a trial court only if the 
record reveals error prejudicial to the rights of the un- 
successful party. The discretion of the district court in 
granting a new trial is a legal one and a new trial may 
not be granted where the record is free from prejudicial 
error. Greenberg v. Fireman’s Fund Ins. Co., 150 Neb. 
695, 35 N. W. 2d 772; Wagner v. Loup River Public 
Power District, 150 Neb. 7, 33 N. W. 2d 300. 
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Plaintiff contends that the trial court committed prej- 
udicial error in failing to properly instruct the jury that 
there was no duty on plaintiff’s part to maintain a 
lookout to the rear to avoid a charge of contributory 
negligence. It will be observed that plaintiff’s theory of 
the case was that defendant’s automobile made a right- 
hand turn onto Harney Street and struck plaintiff while 
he was crossing Harney Street on the crosswalk provided 
for pedestrian use. The trial court, even in the absence 
of a request to do so, is obliged to instruct fully on 
plaintiff’s theory of the case. In the present case the 
court instructed that it would be plaintiff's duty in 
crossing the street “to use ordinary care to see what 
could reasonably be seen in the way of traffic then in 
the intersection and crossing it, and his failure to make 
observation of that which was plainly visible would be 
evidence of negligence on his part.” There was no duty 
imposed on plaintiff to see the car driven by defendant 
Margaret Welch under plaintiff’s theory of the case. The 
trial court therefore failed to properly instruct on plain- 
tiff’s theory that plaintiff, if proceeding from north to 
south on the crosswalk, had a right to assume that ve- 
hicles approaching from the rear would exercise ordi- 
nary care in keeping a lookout, and that under such 
circumstances he was under no duty to maintain a look- 
out to the rear to avoid a charge of negligence on his 
part. Johnson v. Griepenstroh, 150 Neb. 126, 33 N. W. 
2d 549. We think the trial court correctly found that 
the instructions contained prejudicial error. 

Defendants contend that a verdict for the defendants 
is the only verdict justified by the evidence and that 
error in the instructions cannot therefore constitute re- 
versible error. Such a contention can be sustained 
where the evidence warrants the direction of a verdict. 
Such is not the case here. Two theories as to how the 
accident happened are presented which are supported 
by evidence. The facts are for the jury to resolve and 
consequently an erroneous instruction prejudicial to the 
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rights of the unsuccessful party constitutes grounds for 

a new trial. The trial court did not abuse its discretion 

in granting a new trial under such circumstances. 
AFFIRMED. 


BROWN & BIGELOW, A CORPORATION, APPELLEE, V. JERRY C. 
GORDON, DOING BUSINESS AS GORDON FUEL Company, 
APPELLANT. 

41 N. W. 2d 382 
Filed March 7, 1950. No. 32722. 


Sales. Evidence examined and held sufficient to sustain the verdict. 


APPEAL from the district court for Douglas County: 
WitiiaM A. Day, Jupce. Affirmed. 


Burbridge & Burbridge, for appellant. 
Paul I. Manhart, for appellee. 


Heard before Summons, C. J., CarTER, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BoSLAuGH, JJ. 


MEssMokrgE, J. 

This is an action at law brought by the plaintiff to 
recover from the defendant the purchase price of mer- 
chandise sold by the plaintiff to the defendant under a 
written contract. The case was tried to a jury resulting 
in a verdict in favor of the plaintiff in the sum of $427.45, 
together with interest and costs of the action. Judgment 
was accordingly entered on the verdict. Upon the over- 
ruling of the defendant’s motion for new trial, defendant 
appealed. 

For convenience the parties will be referred to in this 
appeal as originally designated in the district court. 

The defendant assigns as error the overruling of de- 
fendant’s motions for directed verdict and new trial, and 
the failure of the trial court to instruct the jury as to 
what constitutes a contract of purchase. 
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The record discloses that the plaintiff is a corporation 
engaged in the business of manufacturing and selling 
calendars and other forms of advertising. The defendant, 
at the time of the negotiations for the purchase of the 
calendars from the plaintiff, was engaged in the business 
of selling coal, coke, fuel oil, and heating accessories 
under the name of the Gordon Fuel Company. On 
December 31, 1946, one Jorgensen, salesman for the 
plaintiff and a friend of the defendant, called upon him 
for the purpose of soliciting an order for calendars for 
the year of 1948. These parties had known each other for 
25 or 30 years and were on friendly terms. The defend- 
ant for the two or three years previous had given this 
salesman orders for calendars. On this day an order was 
signed for 1,500 modern home calendars in handy wrap- 
pings, with season’s-greetings top sheets in the same 
quantity, the purchase price being $427.45. On this order 
was written the following language: “Do not ship until 
Oct. No Storage Please do not manufacture until April 
—customer reserving this quantity for increase or de- 
crease Do not invoice Customer until October.” At- 
tached to the order was a description of the defendant’s 
business, showing a new location. This order was sent 
by the salesman to the plaintiff on or about January 2, 
1947. Thereafter, in April 1947, the plaintiff requested 
the salesman to contact the defendant with reference to 
the quantity of the merchandise purchased. The sales- 
man, after contacting the defendant as requested by the 
plaintiff, reported to the plaintiff that the quantity of 
1,500 as shown by the order was all right. Thereafter, on 
April 30, 1947, the assistant credit manager for the 
plaintiff, familiar with the defendant’s account, gave 
approval of the defendant’s credit for the quantity desig- 
nated on the order. The matter having been cleared up 
by the salesman as to the quantity, the calendars were 
printed on May 26, 1947, and stored in the plaintiff's 
warehouse on May 29, 1947, for the reason that the order 
carried a shipping date of October 1, 1947. 
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On June 5, 1947, the plaintiff wrote the defendant a 
letter explaining that the order had been complied with 
and the merchandise stored, setting forth a certain dis- 
count for immediate delivery, and requesting the de- 
fendant to note his desire in such respect on the bottom 
of the letter. The defendant initialed the letter, using 
the language: ‘Not at present.” 

Thereafter the plaintiff shipped the calendars through 
the Union Transfer Company on September 25, 1947. 
The defendant refused the shipment, indicating he did 
not want the shipment delivered until he advised. The 
transfer company asked the plaintiff what disposition 
should be made of the merchandise. On October 3, 1947, 
the plaintiff wrote the defendant to the effect that the 
Union Transfer Company of Omaha had advised it that 
they had on hand at their station a shipment of merchan- 
dise consigned to him, describing the merchandise, the 
date of the order therefor, the date of the shipment, and 
suggesting the defendant make arrangements to pick up 
the merchandise as soon as possible as storage charges 
were accruing daily. The defendant did not respond to 
this letter. A copy of the letter was sent to the plain- 
tiff’s salesman in Omaha. 

On October 28, 1947, the plaintiff again by letter no- 
tified the defendant of the contract of purchase, the 
merchandise and quantity thereof, and suggested the 
defendant pick up the merchandise at the Union Trans- 
fer Company for the reason that storage charges were 
accumulating daily. 

On November 24, 1947, the salesman then being at the 
head office received a telegram from his wife to the effect 
that the defendant did not want the calendars for the 
reason that he had sold his coal business, and asking him 
to “iron out” the matter. 

On December 1, 1947, the defendant wrote the plain- 
tiff with reference to a letter received from the plaintiff 
on November 28, 1947, to the effect that he was “high- 
pressured” into the order by the plaintiff's salesman; that 
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he had told the plaintiff’s salesman to take into considera- 
tion that the copy might have to be changed, and it was 
possible that he would not want the calendars printed at 
all; that the matter was for the salesman to figure out 
with the company, satisfactory to it; and to the further 
effect that the calendars would be worthless to the 
defendant. 

It appears from the evidence that when the order was 
received by the plaintiff the language “Please do not 
manufacture until April—customer reserving this quan- 
tity for increase or decrease” was deleted. The salesman 
claimed no knowledge of this fact. The plaintiff con- 
tended it was deleted for the reason that the quantity had 
been determined, and they were notified that such quan- 
tity was correct. 

The defendant’s evidence is to the effect that he sold 
his business on September 6, 1947; that he had transacted 
business with his friend, the plaintiff’s salesman, on pre- 
vious occasions; and that the order was temporary in 
effect and not permanent, and subject to his declining the 
purchase. 

An employee of the defendant who was present and 
heard the conversation between the salesman and the 
defendant on December 31, 1946, testified that the order 
was temporary, and based upon the quantity that might 
be desired in order to protect the defendant’s customers 
in the event of a paper shortage, as stated by the 
salesman. 

The defendant’s evidence is also to the effect that noth- 
ing was said by the salesman in April as to the quantity 
of the merchandise as shown by the order. 

The foregoing constitutes a résumé of the evidence sub- 
mitted to the jury. 

The trial court instructed properly as to the conten- 
tions of the respective parties. Suffice to say, the plain- 
tiff pleaded the contract and the defendant denied it. 
The jury resolved the facts in favor of the plaintiff. 

It is scarcely necessary, we think, to state again the 


Vou. 152] JANUARY TERM, 1950 467 
Roncka v. Fogarty 


often repeated rule that the verdict of a jury based on 
conflicting evidence will not be disturbed on appeal, or 
_ cite authorities on that proposition. 

When the jury is properly instructed and a verdict 
returned which is supported by the evidence, the judg- 
ment will not be reversed on appeal even though the evi- 
dence on material points is highly conflicting. See Trask 
v. Klein, 150 Neb. 316, 34 N. W. 2d 396. 

The issues were fairly submitted to the jury, and the 
verdict returned is sustained by the evidence. 

: AFFIRMED. 


Joun J. RONCKA ET AL., APPELLEES, V. Epwarp F. FoGArty 


ET AL., APPELLANTS. 
41 N. W. 2d 745 


Filed March 7, 1950. No. 32725. 


1. Municipal Corporations. Cities of the metropolitan class, for the 
purpose of promoting the health, safety, morals, or general wel- 
fare of the community, are empowered to regulate and restrict 
the size of buildings and other structures, the percentage of the 
lot that may be occupied, the size of yards, courts, and other 
open spaces, the density of population, and the location and use 
of the buildings, structures, and land for trade, industry, resi- 
dence, or other purposes. 

With reference to the regulations which a city of the 
metropolitan class is empowered to make with respect to building 
regulations, its zoning board of appeals may vary the application 
of such regulations in harmony with the general purpose and 
intent and in accordance with the general or specific rules 
therein provided. 

Such regulations shall be made in accordance with a 

comprehensive plan designed to lessen congestion in the streets. 

Where there are practical difficulties or unnecessary 

hardships in the way of carrying out the strict letter of an 

ordinance, the zoning board of appeals shall have the power in 
passing upon appeals, to vary or modify the application of any 
of the regulations or provisions of such ordinance relating to the 
erection of buildings or the use of land, so that the spirit of the 
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ordinance shall be observed, public safety and welfare secured, 

and substantial justice done. 

The zoning board of appeals may, upon hearing, re- 
verse or affirm, wholly or partly, or may modify the order, 
requirement, decision, or determination as in its opinion ought 
to be made in the premises, and to that end shall have all of the 
powers of the official from whom the appeal was taken. 

6. Municipal Corporations: Appeal and Error. Any person or per- 
sons, jointly or severally aggrieved by any decision of the zoning 
board of appeals may present to the district court a petition, 
duly verified, setting forth that such decision is illegal, in whole 
or in part, specifying the grounds of such illegality, and such 
petition must be presented to the district court within 30 days 
after the filing of the decision in the office of the board. 

The district court may take evidence and is 
empowered to reverse or affirm, wholly or partly, or may modify 
the derision brought up for review. 
: When such a petition is filed in the district 
court in the prescribed time, the action of said court is one for 
trial de novo within the limitations of the pleadings and the 
evidence taken before the court, and constitutes an attack upon 
the action of the board of appeals as to whether such board 
acted within the scope of its authority under the city charter, 
or whether such action on the part of the board of appeals was 
illegal. 


An examination of the city charter, the plead- 
ings, and evidence, requires the district court to enter judgment 
in accordance with the action taken by the zoning board of 
appeals, as announced in the opinion. ; 


APPEAL from the district court for Douglas County: 
James M. PATTON, JUDGE. Reversed and remanded with 
directions. 

Edward Sklenicka, and Ziegler, Dunn & Becker, for 
appellant. 

Shrout, Brown & Thurmond, for appellee. 

Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auGu, JJ. 


MESSMORE, J. 
The plaintiffs brought this action in the district court 


for Douglas County against the defendants for the pur- 
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pose of obtaining a decree declaring the action of the 
board of appeals, as provided for by the city charter of 
the metropolitan city of Omaha, permitting the defend- 
ant American Community Stores to build a store build- 
ing the entire length of its lot or lots in a zoned second 
commercial district, to be null and void. 

In 1922, the metropolitan city of Omaha adopted as 
its home rule charter, Chapter 116, Laws of 1921, in toto, 
under the provisions of Article XI, section 5, of the 
Constitution of the State of Nebraska. The original 
home rule charter and amendments adopted thereto 
pursuant to constitutional authority, appear in Chapter 
14, Revised Statutes 1943. In the opinion we will refer 
to the sections as the same appear in the Revised Stat- 
utes 1943. Strictly speaking, such sections of the stat- 
utes are not applicable to the city of Omaha as such, 
but as provisions of its home rule charter. In the in- 
stant case we will have occasion to refer to article 4, 
city planning, zoning, constituting sections 14-401 to 14- 
418, R. S. 1943, and will specifically designate the sec- 
tions applicable and necessary to a determination of 
this appeal. 

Section 14-401 provides that for the purpose of pro- 
moting the health, safety, morals, or the general welfare 
of the community, the city council of a metropolitan 
city is empowered to regulate and restrict the height, 
number of stories, size of buildings, and other structures, 
and the percentage of the lot that may be occupied; then 
provides with reference to such regulations that a board 
of appeals may determine and vary their application in 
harmony with their general purposes and intent, and in 
accordance with general or specific rules therein con- 
tained. See Dundee Realty Co. v. City of Omaha, 144 
Neb. 448, 13 N. W. 2d 634. 

Section 14-403 provides that such regulations shall be 
made in accordance with a comprehensive plan designed 
to lessen congestion in the streets. 

Section 14-408 provides for the appointment of mem- 
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bers of a zoning board of appeals, their tenure of office, 
meetings, hearings, and records. 

Section 14-409 provides that such board of appeals 
shall hear and decide appeals from and review any 
order, requirement, decision, or determination made by 
an administrative official charged with the enforcement 
of any ordinance adopted pursuant to sections 14-401 to 
14-418. It shall also hear and decide matters referred 
to it or upon which it is required to pass under any such 
ordinance, or to effect any variation in such ordinance. 

Section 14-411 provides that upon hearing the board 
of appeals may reverse or affirm, wholly or partly, or 
may modify the order, requirement, decision, or de- 
termination as in its opinion ought to be made in the 
premises, and to that end shall have all the powers of 
the official from whom the appeal was taken; further, 
where there are practical difficulties or unnecessary 
hardships in the way of carrying out the strict letter of 
such ordinance, the board of appeals shall have the 
power in passing upon appeals, to vary or modify the 
application of any of the regulations or provisions of 
such ordinance relating to the use, construction, or al- 
teration of buildings or structures or the use of land so 
that the spirit of the ordinance shall be observed, pub- 
lic safety and welfare secured, and substantial justice 
done. ; 

Section 14-413 provides that any person or persons, 
jointly or severally aggrieved by any decision of the 
board of appeals may present to the district court a 
petition, duly verified, setting forth that such decision 
is illegal, in whole or in part, specifying the grounds of 
such illegality, and such petition must be presented to 
the court within 30 days after the filing of the decision 
in the office of the board. 

Section 14-414 provides that the court may take evi- 
dence, and is empowered to reverse or affirm, wholly or 
partly, or may modify the decision brought up for 
review. 
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We are concerned here only with the case as tried in 
the district court. It is apparent from section 14-413, 
R. S. 1943, that the action of the aggrieved person or 
persons is presented to the district court by the filing 
of a petition in such court within a prescribed time. It 
is conceded by the parties to this appeal that the plain- 
tiffs are aggrieved persons within the meaning of said 
section. It is apparent that the plaintiffs’ action in the 
district court is one for trial de novo within the limita- 
tions of the pleadings and the evidence taken before the 
court, and constitutes an attack upon the action of the 
board of appeals as to whether such board acted within 
the scope of its authority under the city charter, or 
whether such action on the part of the board of appeals 
was illegal. 

With the foregoing in mind, we proceed to an exami- 
nation of the record. 

For convenience we will refer to the appellants, de- 
fendants in the district court, as American Community 
Stores and board of appeals as occasion requires, and 
to the appellees who were plaintiffs in the district court, 
as plaintiffs: 

The defendant American Community Stores owns Lots 
22, 23, and 24, Block 101, Dundee Place, an addition to 
the city of Omaha. These lots are 128 feet north and 
south and 150 feet east and west, and are located on the 
northwest corner of the intersection of Fiftieth Street 
and Undérwood Avenue, bounded on the east by Fiftieth 
Street, on the south by Underwood Avenue, and on the 
north by an alley running east and west which is paved 
and 14 feet in width. The plaintiffs are the owners of 
two lots in Block 101, Dundee Place. Their residence is 
located on Lot 3, and faces Webster Street to the north. 
The rear of their lot is on the north side of the alley 
previously described. About 214 feet north of the north 
line of the alley on the plaintiffs’ property is a small 
garage which faces east. 

The defendant American Community Stores proposes 
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to build a building to be used as a grocery store on Lot 
22 and the west 20 feet of Lot 23. The balance of Lot 23 
and Lot 24, which is east of the proposed building, is 
to be used for parking purposes. The parking lot will be 
paved and stalls marked so that cars may park diag- 
onally. Directly behind the proposed building to the 
north across the alley is the plaintiffs’ residence and 
garage. On Lot 21, west of Lot 22 upon which the build- 
ing is to be erected, is the Ruge property wherein a 
furniture and upholstering business is conducted. This 
building is built from the lot line to the south to within 
8 feet of the south line of the alley. To the rear of this 
building is a loading dock about 5 feet in width, leaving 
a space of 3 feet from the loading dock north to the 
south line of the alley. Therefore, the building is 120 
feet deep and has a rear door where deliveries are re- 
ceived and sent out from the dock. For the delivery 
and reception of merchandise, two panel trucks and one 
half-ton pickup truck are used in this business.. 

An architect employed by the American Community 
Stores testified that ‘the building would be 70 feet in 
width, 128 feet in length, built from the lot line south 
to the south line of the alley, in other words the com- 
plete length of the lot, 21 feet in height at the front part 
and 14 feet in height at the back part. All loading and 
unloading would be done at an east entrance into the 
store on the American Community Stores property. 

Zone ordinance No. 15239 is the ordinance in question 
in this case, and deals with second commercial districts. 
Under section XV, “C”, Area Regulations, subdivision 3, 
it is stated: ‘Except as hereinafter provided in Section 
XXII hereof, there shall be a rear yard of not less than 
fifteen feet.” Section XXII, subsection 3, provides: 
“In computing the depth of a rear or a side yard for 
any building where such yard opens onto an alley, half 
of said alley may be assumed to be a portion of the 
yard: * * =,” 

The architect testified that permit to build according 
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to the plans and specifications was denied by the build- 
ing engineer for the city of Omaha. Application for 
appeal was made to the board of appeals, case No. 49-16. 
On March 31, 1949, the board of appeals directed the 
chief engineer of the city building department to issue 
a permit to the American Community Stores for what 
is known as a “Hinky-Dinky” store, at the northwest 
corner of Fiftieth Street and Underwood Avenue in the 
second commercial district, in accordance with the plans 
submitted by the architect, provided the front line of 
the building was placed upon the north line of Under- 
wood Avenue and the rear wall to extend to the south 
line of the alley, all in accordance with plans submitted 
and subject to all other conditions of the zone ordinance; 
and provided that the north wall of the said building be 
made a solid masonry wall, with no door opening on the 
alley. e 

It appears from the record that the business center 
located on Underwood Avenue and Fiftieth Street is 
at most times a congested district, and that the alley in 
question is used to a great extent by pedestrians, princi- 
pally by shoppers and school children as a short-cut to 
catch streetcars to the city proper. The alley is also 
used by car owners in the block to get to their garages, 
and by trucks that traverse the alley for business 
purposes. 

The purpose of constructing the building, as testified 
to by the architect, was to produce shelving and other 
store facilities, and to provide parking space for cars 
to relieve the congestion in the business district and 
from the alley. If the building were constructed in 
accordance with the ordinance heretofore mentioned, 
one parking lane which accommodates 12 cars would 
have to be eliminated, that is, there would be parking 
space for 23 cars instead of 35. 

All of the merchandise used by the store is delivered 
by trucks, estimated from 20 to 22 trucks daily, with a 
fruit and vegetable truck which unloads at another 
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store of the American Community Stores Corporation in 
the immediate vicinity. This truck arrives at about 2 
a. m., and would service the store to be erected. The 
trucks in question are about 18 to 33 feet long, with a 
tractor to pull them. The unloading process generally 
takes from an hour to an hour and a half. Under the 
proposed building plan all such merchandise would be 
unloaded on the property of the American Community 
Stores. Otherwise, under the ordinance, this merchan- 
dise would be unloaded and loaded from a dock in the 
rear of the store such as the dock that accommodates 
the Ruge building, and it would require a fence on the 
south alley line to better facilitate such operation. 

There is evidence that the trucks used in the Ruge 
business at times extend over and protrude into the 
alley, and thereby create congestion in the alley. 

While the parking space may be secondary to the 
American Community Stores consideration in providing 
the store for the community, there is no question but that 
the parking space as proposed would eliminate conges- 
tion from the alley as well as the business district. 

The plaintiffs’ testimony is to the effect that the 
proposed building would interfere with the ingress and 
egress to and from their garage, and by.the rear of the 
building being within a distance of 60 feet from their 
residence, it would lessen the resale vais of their 
property. 

The testimony of Ruge is to the effect that the proposed 
building would interfere with the facilities of his plant 
for loading and unloading. 

While the property of the American Community Stores 
is used as a matter of accommodation for the ingress and 
egress of the plaintiffs to their garage and by Ruge in 
operating his business, the American Community Stores 
Corporation is under no obligation to permit the use of its 
private property to the use of others. The plaintiffs are 
in no position morally to ask their neighbors to provide a 
driveway so that they can more conveniently get into 
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their garage. There is very little evidence that would 
disclose damage of any kind or nature that would accrue 
to the plaintiffs by virtue of the erection of the building 
as proposed. 

There is also evidence that in the wintertime, due to 
the terrain of the alley, it becomes icy and impedes the 
progress of traffic such as trucks in the alley. 

The members of the board of appeals made an inspec- 
tion of this property, as did the judge of the district court. 

The city engineer who is a member of the board and 
familiar with the location believed that the primary thing 
to be considered was the elimination of traffic from the 
alley, which constituted the basis of the appeal board’s 
action, and that in addition thereto there was some ad- 
vantage in the matter of fire protection. 

Parking conditions or regulations in a second commer- 
cial district are the same as in a first commercial district, 
that is, commercial places shall provide adequate off- 
street facilities for loading and unloading merchandise 
in such manner as not to obstruct traffic. 

The district court in its decree found generally in favor 
of the plaintiffs and against the defendants, and decreed 
that the south line of the Hinky-Dinky store to be erected 
by the American Community Stores Corporation may be 
built to the north line of Underwood Avenue; that the 
north line of said building shall be built 8 feet south of 
the alley adjacent to the said property to the north; and 
that no loading dock or means of ingress or egress, inso- 
far as the loading or unloading of trucks is concerned, be 
placed in the rear or north side of said building. 

From this judgment appeal was perfected by the board 
of appeals of the city of Omaha and the American Com- 
munity Stores Corporation, assigning that the district 
court erred in the following respects: (1) In overruling 
the permission of the board of appeals to the American 
Community Stores Corporation, permitting them to build 
the full length of the lot, or to the south line of the alley; 
and (2) in enjoining and prohibiting the American Com- 
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munity Stores Corporation from constructing the pro- 
posed building so that no loading dock or means of 
ingress or egress, insofar as the loading or unloading of 
trucks is concerned, be placed on the rear of the said 
proposed building. 

From an analysis of the applicable provisions of the 
city charter heretofore referred to, and the evidence, 
we conclude that the trial court was in error in determin- 
ing that the building in question be built within 8 feet of 
the south line of the alley, and that no loading facilities 
could be used at that place by the American Community 
Stores Corporation. Such a finding and judgment is 
wholly without the scope of the ordinance in question. 
We further conclude that the board of appeals did not 
exceed its authority granted by the city charter with 
respect to the order made with reference to the erection 
of the building in question, and the judgment of the 
board of appeals in such respect should be affirmed. 

For the reasons given in this opinion we reverse the 
judgment of the trial court and remand the cause with 
directions to enter a judgment in conformity with the 
action taken by the board of appeals, and as announced 
in this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


WALTER L. COURTER, APPELLEE, V. FRED MALOLEY, 


APPELLANT. 
41 N. W. 2d 732 


Filed March 10, 1950. No. 32675, 


1. Waters. As defined by statute a watercourse is any depression 
or draw two feet below the surrounding lands and having a 
continuous outlet to a stream of water, a river, or a brook. 

Under the decisions of this court, to constitute a water- 

course the size of a stream is not material. It must, however, be 

a stream in fact, as distinguished from mere surface drainage 

occasioned by freshets or other extraordinary causes, but the 

flow of water need not be continuous. 
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10. 


11. 


12. 


13. 


Surface water includes within its definition such water 
as is carried off by surface drainage, that is, drainage inde- 
pendently of a watercourse. 

Water which appears upon the surface of the ground 
in a diffused state with no permanent source of supply or regu- 
lar course is regarded as surface water. 

Where surface waters flow into and become a part of 
a stream they cease to be surface waters and are then a part of 
the running water of the stream. 

Where running waters of a stream at flood stage spill 
out upon low lands and become isolated they become classified as 
surface waters. 

Floodwaters which have lost their identity with those 
of a living stream and have returned to the classification of sur- 
face waters are governed by the rules applicable to surface 
waters. , 


The flood plane of a live stream is the adjacent lands 
overflowed in times of high water from which floodwaters 
return to the channel of the stream at lower points. 

The flood plane of a watercourse is regarded as a part 
of the channel and the water flowing within the channel or its 
flood plane is characterized as floodwater. 

In this jurisdiction it is a general rule that surface 
waters may be controlled by the owner of the land on which they 
fall, or originate, or over which they flow and he may refuse to 
receive any that falls, or originates, or flows on or over adjoining 
land. His right in this respect however must be so exercised as 
not to unnecessarily or negligently cause injury to the rights 
and property of others. 

With regard to floodwaters, the owner or proprietor of 
lands bordering upon either the norma] or flood channel of a 
natural watercourse is entitled to have its water, whether within 
its banks or in its flood plane, run as it was wont to run accord- 
ing to natural drainage, and no one has the lawful right by di- 
version or obstruction to interfere with its accustomed flow to 
the damage of another. 

Water flowing in a well-defined watercourse may not, 
except in the exercise of the power of eminent domain, lawfully 
be diverted and cast upon the lands of an adjoining proprietor 
where it was not wont to run according to natural drainage nor 
may surface waters, except likewise under the power of eminent 
domain, be lawfully concentrated and discharged through an 
artificial channel in unusual quantities upon lands of an adjacent 
owner to his damage. 

An owner of land is not required to bear the burden of 
water diverted from the natural flow of one stream and dis- 
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charged into another stream thereby causing the latter to over- 

flow its banks and flood his lands. 

The right of the owner, without negligence, to protect 
his land against surface water is a continuing one and the right 
is commensurate with the necessity for protection. 

15. Easements: Waters. An easement may be acquired by pre- 
scription, or by open, notorious, exclusive, and adverse use for a 
period of ten years, for the flow of water in a watercourse or its 
flood plane. The rule however has no application to surface 
waters. 


14. 


APPEAL from the district court for Dawson County: 
Isaac J. NISLEY, JupGE. Reversed and dismissed. 


William A. Stewart, and Beatty, Clarke, Murphy & 
Morgan, for appellant. 


Elbert H. Smith and Bernard B. Smith, for appellee. 


Heard before Simmons, C. J., Carter, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


YEAGER, J. 

This is an action by Walter L. Courter, plaintiff and 
appellee, against Fred Maloley, defendant and appellant, 
to enjoin the defendant from maintaining a dike along 
the north line of a quarter section of land owned by him 
in Dawson County, Nebraska, which land is immediately 
to the south of the land owned by plaintiff, and for 
damage to crops which the plaintiff contends was caused 
by the construction and maintenance of the dike. The 
lands of plaintiff and defendant are divided by a section 
line on which has been constructed a public highway. 

A trial was had to the court and a decree was entered 
enjoining the maintenance of the dike and awarding 
plaintiff damages in the amount of $467.50. From this 
decree and an order overruling a motion for new trial 
the defendant has appealed. 

In order that the confronting situation may be compre- 
hended it becomes necessary to describe in some detail 
the terrain involved as well as a considerable amount of 
that which surrounds it. 
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The highway which has been mentioned as occupying 
the section line between the land of plaintiff and defend- 
ant extends east and west. In the record it is known as 
the Old Lincoln Highway. To the north of and bordering 
the highway are Sections 1, 2, and 3. Section 1 is the 
most easterly, Section 2 adjoins it, and Section 3 adjoins 
Section 2. Immediately to the south of Section 1 is 
Section 12 and to the south of Section 2 is Section 11. 
No other land to the south requires specific designation. 

The plaintiff owns the land in the southeast quarter 
of Section 1. The defendant owns the land in the north- 
east quarter of Section 12. The defendant also owns 
substantially the south one-half of the northwest quarter 
of Section 12. 

In about 1921 the highway was graded and graveled 
and became part of the then Lincoln Highway or U. S. 
Highway No. 30. Prior to that time it was a dirt road 
and in elevation in all probability conformed generally 
to the immediate area through which it passed. Over 
the distance with which we are particularly concerned, 
which is from the west line of Section 2 to the east line 
of Section 1, the grade appears to have been from 18 
inches to 2 feet above the borders immediately to the 
north and to the south. In the construction of the grade 
borrow ditches were made on both sides of the highway. 
These ditches were opened all of the way to the east of 
the lands of plaintiff and defendant. 

All of the lands in the area named and the adjacent 
area slope or have a fall generally and, we think it may 
well be said, gently to the southeast and from the north- 
west. 

Extending from the northwest is a watercourse known 
in the records as watercourse No. 1, which enters from 
the west side of plaintiff’s land, crosses in a meandering 
course in a general easterly direction nearly to the east 
side thereof, thence southeast where it passes out of 
plaintiffs land, across the highway and onto defendant’s 
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land, and thence on southeast. The borrow ditches along 
the highway open into this watercourse No. 1. 

A watercourse designated as No. 2 also originates to 
the northwest. It extends from the northwest to the 
southeast generally diagonally across Section 3. It 
leaves Section 3 and enters Section 2 at a point a short 
distance north of the southeast corner of Section 3 and 
the southwest corner of Section 2. Originally it extended 
in a southeasterly direction and crossed the highway 
into the northwest quarter of Section 11 a short distance 
east of the west line of Sections 2 and 11. Later the 
course on the southwest quarter of Section 2 was artifi- 
cially changed so that it followed the section line between 
Sections 2 and 3 down to the borrow ditch on the north 
side of the highway. 

Prior to the establishment of the grade of the highway 
in 1921 there was a wooden bridge over this watercourse 
where it crossed the highway. The purpose was to take 
care of the passage of the water coming down the water- 
course. An effort was made to cast doubt as to the 
existence of this bridge but we conclude from the record 
that its existence at that time has been sufficiently 
shown. 

When the grade was established in 1921 this bridge 
was either torn out and the passage filled or the fill was 
made without removal of the bridge. In any event never 
after the grading of the highway was there a passage 
across the highway at or in the vicinity of the bridge. 

Thereafter at times which are not made certain two 
18-inch culverts were placed under the highway extend- 
ing from the borrow ditch on the north to the borrow 
ditch on the south side of the highway. The exact loca- 
tions do not appear from the record but one appears to 
be about a half mile east of the point where the old 
bridge had been and the other about three-quarters of a 
mile in the same direction. Both culverts were more 
than a half mile west of the Courter land and of the land 
of Maloley bordering on the highway. After the con- 
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struction of these culverts at least the north borrow 
ditch was dammed to the east. This condition however 
lasted not more than about two years. Whether the dams 
were torn out or washed out appears none too clearly in 
the record. 

To the south of the highway and extending the length 
of the land of the defendant was an irrigation lateral. 
This-was elevated above the level of the ground along it. 
Just what the elevation was is not certain but it appears 
that the level was near that of the highway after grad- 
ing. It of course was in the nature of a dike against 
water coming from the north. Whether it was on the 
land of defendant or on the highway right-of-way is left 
in doubt by the record. The then county surveyor said 
that it was on the right-of-way and was removed when 
the grade was repaired and elevated in 1943. In any 
event the lateral was there for a long period of time and 
until 1943. 

From the time the two 18-inch culverts. were con- 
structed nothing further was done with regard to drain- 
age or reconstruction of the highway until 1943. At this 
time the grade was elevated. The elevation of the grade 
was brought, as near as may be ascertained from the 
record, to about the grade elevation of 1921. It may 
have been somewhat higher. The dirt used was taken 
from the borrow ditches along the highway which of 
course made these ditches larger. 

The condition thus created existed until 1946 when a 
county commissioner of Dawson County, Nebraska, at 
the request of and in agreement with the plaintiff, caused 
a 36-inch culvert to be constructed from the borrow 
ditch on the north to the borrow ditch on the south side 
of the highway at a point about one-eighth of a mile east 
of the west line of the southeast quarter of Section 1 and 
the northeast quarter of Section 12. 

In 1947 the defendant constructed or reconstructed a 
dike along the north side of his land. This was at least 
as high as the grade of the highway and we think from 
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the record that it is reasonable to say that it was higher. 
The defendant indicated that an irrigation channel was 
to traverse the dike but we think whether or not this was 
a purpose is not a matter of consequence insofar as the 
issues of this case are concerned. 

The effect of the grading of the highway and the de- 
struction of the wooden bridge across it was to block and 
cut off the waters coming down watercourse No. 2 and to 
divert them to the east along the north side of the high- 

way with the borrow ditch on that side as the channel of 
' flow with watercourse No. 1 as the only outlet. After 
the 18-inch culverts were constructed there was also a 
channel of flow through the borrow ditch on the south 
side to watercourse No. 1. 

In periods of ordinary rainfall it appears that this was 
sufficient to take care of the run-off of the waters which 
accumulated in this vicinity, but in periods of heavy 
rainfall this was not true. 

After the highway was graded and at all times there- 
after water from a large area was caused to collect in 
the vicinity of the old crossing of the highway by water- 
course No. 2 and to the east thereof and to flow from 
that location east along the highway. 

It is thought that the record discloses that all of the 
water from the natural drainage area of watercourse 
No. 2 came down here, and also an undetermined and 
probably an undeterminable portion from two other 
watercourses lying to the south and west of watercourse 
No. 2 and parts of which lie north of the line on which 
the highway was constructed. These two watercourses 
are Strever Creek and Spring Creek. Just how the 
waters of these two creeks are caused to flow in this wise 
is not made definite but from a reading of the evidence 
and an examination of the exhibits it appears probable 
that the direction of their natural flow was cut off by 
the grade of the highway and the flow was diverted east 
toward watercourse No. 2 along the north side of the 
highway. It appears further that watercourse No. 1 
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where it crosses the section line between Sections 1 and 2 
was cut and obstructed thus preventing free flow of 
waters down the watercourse from the northwest beyond 
this line, and because thereof and because of the further 
fact that drainageways were constructed along this line 
southward much of the water which would have flowed 
on through, had not the watercourse been thus interfered 
with, was caused to flow down to the north side of this 
highway: 

In periods of heavy rainfall and before the construction. 
of the 36-inch culvert in 1946 when the outlets were 
insufficient to take care of this concentration of water, 
the water would build up and back up onto the farm of 
plaintiff until it reached the height of the highway grade 
when it would flow or spill over and in accordance with 
the evidence of the plaintiff flow off to the south or 
southeast across the lands of the defendant. 

We think the evidence in this connection does not 
support a conclusion that it flowed in what might be 
regarded as a channel but only in diffusion. 

In 1947 in this vicinity and over a large surrounding 
area there came a period of extremely heavy rainfall. 
It has been described as unprecedented for the area. The 
waters piled up and backed up on plaintiff’s farm, got 
into his buildings, destroyed crops, and did other damage 
on the farm. Waters rushing through the 36-inch culvert 
cut through the dike which had been constructed by 
defendant and cut a channel a short distance to the south 
in his field. Much of the dike for a considerable distance 
was washed out by the waters. 

The dike at least at the point where it was cut by the 
waters coming through the culvert has been restored. 
At this point the dike was restored apparently in such 
manner and with such material as to be impervious to a 
rush of water coming through the culvert. 

It is the maintenance of the dike by defendant along 
the north side of his land that the decree of the district 
court enjoined, and it was for damage caused by the flood 
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of 1947, which damage plaintiff attributes to the main- 
tenance of the dike by the defendant, that the court 
rendered judgment. - 

The theory of the petition is that plaintiff has the right 
to have the waters flowing along the highway, over it, 
and through the 36-inch culvert flow southward across 
defendant’s land. It is the further theory of his petition 
that the flow across defendant’s land in this vicinity is 
through a natural flood channel and that the stoppage of 
such flow by the dike of defendant is the obstruction of 
the flow of water in a natural flood channel. 

Watercourse No. 2 as it comes down past where the 
wooden bridge was located extends in a southeasterly 
direction and enters defendant’s land well below or 
south of the highway and traverses the land generally 
in an east, southeasterly direction and from the east 
line thereof it extends onward to the southeast. 

It should be pointed out here that in this action plain- 
tiff does not ‘claim a right to have the water follow the 
natural watercourse across the highway but to have it 
cross approximately one and one-half miles to the east of © 
that point. 

It is to be pointed out here also that from the evidence 
and within the meaning of legal definitions which will 
appear later herein there was no watercourse crossing 
the highway between the place where the wooden bridge 
had been and watercourse No. 1. There was nothing 
more than slight variations in the topography over the 
entire width. 

The general theory of the defendant is that his dike 
had been constructed more than 20 years before the 
commencement of the action and that because thereof 
he had a right to maintain it, and that the collection of 
waters along the highway was an unnatural collection of 
waters against which he had the right to protect his 
land by the dikes which he constructed and maintained. 

By reply the plaintiff claimed a prescriptive right to 
have the waters accumulating as indicated flow across 
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the lands of defendant without interference by the dike. 

In order to determine the questions involved herein 
it becomes necessary to bear in mind certain definitions, 
characterizations, and legal principles among which are 
_ the following: 

By statute a watercourse is defined as follows: “Any 
depression or draw two feet below the surrounding 
lands and having a continuous outlet to a stream of 
water, or river or brook shall be deemed a watercourse.” 
§ 31-202, R. S. 1943. , 

In Pyle v. Richards, 17 Neb. 180, 22 N. W. 370, a 
watercourse was characterized as follows: ‘To con- 
stitute a watercourse the size of the stream is not ma- 
terial. It must, however, be a stream in fact, as dis- 
tinguished from mere surface drainage occasioned by 
freshets or other extraordinary causes, but the flow of 
water need not be continuous.” This characterization was 
approved in Snyder v. Platte Valley Public Power and 
Irrigation District, 144 Neb. 308, 13 N. W. 2d 160, 160 
A. L. R, 1154; Jack v. Teegarden, 151 Neb. 309, 37 N. W. 
2d 387; Pint v. Hahn, ante p. 127, 40 N. W. 2d 328; and 
applied in the determination of the rights of litigants 
from the date of pronouncement to the present time. 
Cases in which it has been applied are Leaders v. Sarpy 
County, 134 Neb. 817, 279 N. W. 809; Born v. Keil, 146 
Neb. 912, 22 N. W. 2d 175; Olson v. Roscoe, 149 Neb. 
189, 30 N. W. 2d 664; Pint v. Hahn, supra. 

In Morrissey v. Chicago, B. & Q. R. R. Co., 38 Neb. 
406, 56 N. W. 946, surface water was characterized as 
follows: ‘The term ‘surface water’ includes such as is 
carried off by surface drainage,—that is, drainage inde- 
pendently of a water-course, * * *.” 

The water being characterized was overflow from a 
stream known as Yankee Creek which overflow never re- 
turned to Yankee Creek. It found its way eventually 
into the Nemaha River but not through a watercourse 
outlet. On this basis the court concluded that the over- 
flowed water was surface water. 
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This characterization was approved in Snyder v. Platte 
Valley Public Power and Irrigation District, supra. 

In Cooper v. Sanitary District No. 1, 146 Neb. 412, 19 
N. W. 2d 619, surface waters and floodwaters were de- 
fined and distinguished as follows: ‘Where water ap- | 
pears upon the surface of the ground in a diffused state 
with no permanent source of supply or regular course, 
its flow is valuable to no one and it is regarded as 
surface water. But where such waters flow into and 
become a part of a stream, they cease to be surface 
waters and are then a part of the running water of the 
stream. Likewise, the running waters of a stream may 
at flood stage spill out upon low lands, become isolated 
and again be classified as surface waters. * * * Neces- 
sarily, floodwaters which have lost their identity with 
those of a living stream and returned to the classifica- 
tion of surface waters would be governed by the rules 
applicable to surface waters.” 

The flood plane of a live stream is the adjacent lands 
overflowed in times of high water from which flood- 
waters return to the channel of the stream at lower 
points. This plane is regarded as a part of the channel 
and the water flowing within the channel or its flood 
plane is characterized as floodwater. Frese v. Michalec, 
148 Neb. 567, 28 N. W. 2d 197; Hofeldt v. Elkhorn Valley 
Drainage District, 115 Neb. 539, 213 N. W. 832, 53 A. L. 
R. 1174; Cooper v. Sanitary District No. 1, supra; Stocker 
v. Wells, 150 Neb. 51, 33 N. W. 2d 445. 

In this jurisdiction it is a general rule that surface 
waters may be controlled by the owner of the land on 
which they fall, or originate, or over which they flow 
and he may refuse to receive any that falls, or originates, 
or flows on or over adjoining land. His right in this 
respect however must be so exercised as not to unneces- 
sarily or negligently cause injury to the rights and 
property of others. Jorgenson v. Stephens, 143 Neb. 
528, 10 N. W. 2d 337; Snyder v. Platte Valley Public 
Power and Irrigation District, supra. 
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With regard to floodwaters, the owner or proprietor 
of lands bordering upon either the normal or flood 
channel of a natural watercourse is entitled to have 
its water, whether within its banks or in its flood plane, 
run as it was wont to run according to natural drainage, 
and no one has the lawful right by diversion or obstruc- 
tion to interfere with its accustomed flow to the damage 
of another. Olson v. Roscoe, supra; Kane v. Bowden, 
85 Neb. 347, 123 N. W. 94; Keifer v. Stanley, 111 Neb. 
822, 198 N. W. 144; Leaders v. Sarpy County, supra; 
Born v. Keil, supra. 

In this jurisdiction water flowing in a well-defined 
watercourse may not, except in the exercise of the 
power of eminent domain, lawfully be diverted and cast 
upon the lands of an adjoining proprietor where it was 
not wont to run according to natural drainage nor 
may surface waters, except likewise under the power 
of eminent domain, be lawfully concentrated and dis- 
charged through an artificial channel in unusual quan- 
tities upon lands of an adjacent owner to his damage. 
Kane v. Bowden, supra; Leaders v. Sarpy County, 
supra; Snyder v. Platte Valley Public Power and Irriga- 
tion District, supra; Born v. Keil, supra; Olson v. Roscoe, 
supra; Andersen v. Town of Maple, 151 Neb. 103, 36 N. 
W. 2d 620. 

The law does not require an owner of land to bear 
the burden of water diverted from the natural flow of 
one stream and discharged into another stream thereby 
causing the latter to overflow its banks and flood his 
lands. Costello v. Colfax County, 112 Neb. 40, 198 N. 
W. 357. 

The rights and liabilities of the parties hereto are 
ascertainable by an application of the definitions, char- 
acterizations, and legal principles set out to the pertinent 
evidence as it has already been summarized and the 
reasonable inferences to be drawn therefrom. 

There can be little question that the effect of grading 
the highway in 1921 was to divert the entire flow of 
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watercourse No. 2 from its natural course of drainage. 
At least a part of the flow of two other watercourses 
was likewise diverted. Probably since 1921 there has 
been a diversion from a part of watercourse No. 1 and 
a concentration of surface waters from the watershed 
of watercourse No. 1. All of this has been concentrated 
north of the highway and caused to flow east past de- 
fendant’s and plaintiff’s land except on those occasions 
when the provided outlets were insufficient to take care 
of the flow. When this occurred the excess backed up 
onto plaintiff’s land until the crest rose above defendant’s 
dike when it spilled over onto defendant’s land which 
was lower than the land to the north and lower than 
the highway. - 

Under the rules set forth the defendant was not re- 
quired to bear the burden either of the water diverted 
from the natural watercourses or of the concentrated 
surface water unless there was a right of diversion and 
concentration flowing from proceedings in eminent do- 
main. The record fails to disclose any such right and 
it is reasonably inferable that no such right exists. 

If he was not required to bear this burden then it is 
but reasonable to say that no one had the right to have 
this water spill over onto his land. What affirmative 
or positive right did he have with regard to protection 
of his land against the burden? 

There is no doubt under the decisions cited that as 
a remedy he had recourse to a court of equity for pro- 
tection against this diversion and to a court of law for 
damages if any ensued on account thereof. Were, how- 
ever, those his only remedies? We think not. 

The decisions appear to entitle defendant to relieve 
himself from the burden of these waters in the exact 
manner that he may relieve himself of the burden of 
surface waters. 

As to surface waters he may set up works so as to 
prevent their entry upon his land provided that he is 
free from negligence in the construction of the works 
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even though damage to an adjoining landowner may be 
an incident thereof. We think and so decide, that the 
rule in those situations is applicable here. 

It appears reasonable to say that such a right was 
and is a continuing right and that the right is com- 
mensurate with the necessity for protection. 

It is preponderantly shown that the right was exer- 
cised over the years by maintenance of an elevated 
irrigation lateral. It is likewise shown that in 1947 a 
new dike was constructed to serve the purpose of the 
old elevated lateral which had probably been destroyed 
as a consequence of grading in 1943. The elevation of 
this dike was probably above that of the old lateral. 

The old lateral probably did and the new dike proba- 
bly will cause incidental damage to the land of plaintiff 
but it may not well be said that there was negligence in 
the construction of either. Neither obstructed the flow 
of water in either artificial or natural watercourse nor 
diverted the flow in the channel or channels from the 
beginning to the outlet. In truth the effect of the works 
as constructed was to keep this water in the channel 
which was provided for it. 

The plaintiff insists that he has the right to have this 
water pass down over the land of defendant on the 
theory that it must be regarded as water flowing in the 
flood plane of watercourse No. 2. This, from the deci- 
sions cited, obviously is not correct. The water of this 
watercourse was diverted therefrom, never to return, at 
the point on the highway where the old bridge had been 
removed. If this water was in a flood plane it was that 
of the two borrow ditches along the highway. Water 
spilling over these to the south left this plane forever 
and under the decisions became surface water and so . 
remained unless and until by surface drainage it joined 
watercourse No. 2 to the southeast. 

The plaintiff urges that he has an easement by pre- 
scription for the flow of water from his lands to those 
of the defendant. ‘ 
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That an easement may be acquired by prescription 
for the flow of waters there can be no doubt. Such an 
easement however cannot be acquired except by open, 
notorious, exclusive, and adverse use for a period of ten 
years. Dawson County Irrigation Co. v. Stuart, 142 Neb. 
428, 6 N. W. 2d 602. While this case was ultimately 
disposed of by an opinion other than the one in which 
this pronouncement was made, the pronouncement was 
not departed from. This rule has application to water- 
courses and their flood planes but it has never been 
applied to surface waters. Buchanan v. Seim, 104 Neb. 
444,177 N. W. 751; Onstott v. Airdale Ranch and Cattle 
Co., 129 Neb. 54, 260 N. W. 556; Dawson County Irrigation 
Co. v. Stuart, supra; Born v. Keil, supra. 

As to the culvert there was no user for ten years. It 
was not constructed until 1946. The plaintiff attempted 
to show that the overflow passed down through a well- 
defined channel. The evidence does not sustain his con- 
tention. Its passage after spilling over is quite clearly 
shown to be as surface water within the meaning of the 
decisions. No easement by prescription existed for the 
flow of this water. 

The record conclusively shows that plaintiff has been 
damaged as the result of the diversion of the water from 
watercourse No. 2 and the others mentioned and the con- 
centration along this highway but we fail to see how it 
can be said that he has a remedy against the defendant. 

This is not to say that after the diversion he was left 
without remedy. The remedies in equity and at law 
which we.have pointed out as available to the defendant 
were likewise under the authorities cited available to the 
plaintiff. 

In the view taken the record fails to sustain a cause of 
action against the defendant and the decree should be 
and is reversed and the action dismissed. 

REVERSED AND DISMISSED. 
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ANNA PaPKE, APPELLEE, V. THE CITY OF OMAHA, A 


MUNICIPAL CORPORATION, APPELLANT. 
No. 32711. 


EMIL PAPKE ET AL., APPELLEES, V. THE CITy OF OMAHA, A 


MUNICIPAL CORPORATION, APPELLANT. 
No.. 32712. 
41 N. W. 2d 751 


Filed March 10, 1950. 


1, Eminent Domain: Evidence. In condemnation where the value 
of real estate is in issue, evidence of particular sales of other 
land may not be introduced as independent proof on the question 
of value, unless foundation is laid indicating that prices paid 
represented the market or going value of such land, that they 
were made at or about. the time of the taking by condemnation, 
and that the land so sold was substantially similar in location 
and quality to that condemned. 

The productive quality and productivity of soil 

is one of the primary elements to be considered in the determina- 

tion of farm land values. 

Anything connected with the land that would 

influence the market value of the land in the mind of a good 

faith intending purchaser would be an element for consideration 
in determining damage. 

In condemnation proceedings evidence of the 

prices paid for and received by a landowner for farm crops or 

garden produce raised on the land is inadmissible as an element 
of damage to be considered in determining the market or going 
value of the land being condemned. ‘ 

In condemnation proceedings where the market 

value of real estate is in issue, evidence of prices paid by a con- 

demner therefor is inadmissible in like proceedings involving 
other land, for the reason the same do not furnish a criterion 
for market or going value of land being condemned. 


APPEAL from the district court for Douglas County: 
WILLIAM A. Day, Jupce. Reversed and remanded. 


Edward F. Fogarty, Edward Sklenicka, James M. Pax- 
son, and Herbert M. Fitle, for appellant. 


William H. Thomas, for appellees. 


Heard before Simmons, C. J., Carter, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 
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MESSMoRE, J. 

These two cases were consolidated for trial in the 
district court for condemnation proceedings had by the. 
metropolitan city of Omaha in taking and appropriating 
for public use certain lands of the plaintiffs for municipal 
airport purposes. Trial was had to a jury resulting in a 
verdict in favor of the plaintiffs and fixing an award in 
the amount of $6,500. Judgment was entered on the 
verdict, and interest added from the date of appropriation 
of such land by the city. Upon the overruling of defend- 
ant’s motion for new trial, defendant appealed. 

For convenience we will refer to the defendant as the 
city, and the plaintiffs as originally designated in the 
district court, or as Anna Papke or Emil Papke as 
occasion requires. 

In 1922, the metropolitan city of Omaha adopted as its 
home rule charter, Chapter 116, Laws of 1921, in toto, 
under the provisions of Article XI, section 5, of the 
Constitution of the State of Nebraska. The original home 
rule charter and amendments adopted thereto pursuant 
to constitutional authority appear in Chapter 14, Revised 
Statutes 1943. In the opinion we will refer to the sections 
as the same appear in the Revised Statutes 1943. Strictly 
speaking, such sections of the statutes are not applicable 
to the city of Omaha as such, but as provisions of its home 
rule charter. We will have occasion to make reference 
to the Omaha charter amendment appearing as a note in 
volume 1, Revised Statutes 1943, p. 490 as such, in addi- 
tion to the sections of the statutes pertinent thereto. 

For the purpose of this appeal these cases have been 
consolidated and briefed as one case. The issues are 
the same in both cases, the difference being in the owner- 
ship of the land taken by the city in the exercise of its 
right of eminent domain. 

The plaintiffs Anna Papke and her husband Emil 
Papke live in the northeast part of the city, referred to 
as the airport area. They have engaged in the truck- 
garden business for many years. In 1918, they purchased 
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a 5-acre tract of land which is the home place. In 1934, 
Anna Papke became the owner of Lots 1 to 24, inclusive, 
Block 10, Edgewood Park Addition. The plaintiffs 
jointly own Lots 1 to 12, inclusive, Block 7, Edgewood 
Park Addition. They also own jointly the north half of 
Block 16, Edgewood Park Addition, adjacent to Block 10 
of such addition, which, together with other leased land, 
they use in their business of truck gardening. The total 
acreage owned by the plaintiffs is 1214 acres. 

On December 23, 1947, the city approved an award of 
a board of appraisers appointed under ordinance 15727 of 
the city of Omaha, providing for appropriation of land 
for the Omaha Municipal Airport. 

The Omaha charter amendment provides, as far as 
necessary to be considered here, fhat the city council may 
acquire by the exercise of the power of eminent domain, 
private property which is not at the time devoted to a 
specific public use, for needed public uses; and it further 
provides, whenever it becomes necessary to appropriate 
property for the purposes and as in this act provided, the 
purpose and necessity for such appropriation shall be 
declared by ordinance. Thereupon the council shall 
appoint three disinterested freeholders of the city, who, 
after having been duly sworn to perform the duties 
required of them by this act with fidelity and impartial- 
ity, shall give reasonable notice to the owners of and 
parties interested in the property to be appropriated, 
designating the time and place of hearing, and after the 
giving of such notice and hearing shall appraise and 
assess damages sustained by the taking of such property 
to the owners of and the parties interested therein re- 
spectively and make awards respectively of such dam- 
ages. The appraisers shall thereupon report such ap- 
praisal and award to the city council for its action 
thereon. If the award is confirmed it shall be paid as in 
this act provided, but if rejected, proceedings anew may 
be commenced. 
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The pertinent sections of the statutes are sections 14- 
366 and 14-367, R. S. 1943. 

The city, exercising the power of eminent domain, 
appropriated for municipal airport purposes Lots 1 to 
24, inclusive, Block 10, Edgewood Park Addition, the 
record title of which was in the name of Anna Papke, and 
Lots 1 to 12, inclusive, Block 7, Edgewood Park Addition, 
owned by the plaintiffs jointly. The land so appropriated 
consisted of 36 lots, or approximately 74% acres. The 
appraisers, appointed and acting as provided for in the 
city charter, made an award of $1,920 for the property 
owned by Anna Papke, and made a further award of 
$1,080 for the property owned jointly by the plaintiffs. 

The evidence given in behalf of the plaintiffs is in sub- 
stance as follows: Herman Stratbucker, a truck gardener 
cultivating 60 to 65 acres, testified that 1.1 acres of his 
land, which is approximately 2 blocks west of the plain- 
tiffs’ land, were appropriated by the city under condem- 
nation proceedings, for which the city paid him $1,129.10. 
This land appropriated by the city was used with other 
land as a beam strip in connection with the municipal 
airport. The Papke land was about a block from this 
beam strip. There are red neon light signals erected on 
the beam strip for the purpose of guiding pilots at night 
or during a fog. The planes come in close to the beam 
standards, then drop down on the runway at the airport. 

Ella Lesch, a sister-in-law of Anna Papke, testified that 
she and her husband owned Sub-Lot 1 of Tax Lot 16, 
comprising 10% acres; and that the city by condemnation 
proceedings appropriated 2.12 acres out of the middle of 
their land for municipal airport purposes, primarily 
for the building of a beam strip, for which the city paid 
at the rate of $1,000 an acre. The 2.12 acres so appropri- 
ated divided this land so that less than 3 acres were on 
one side and about 3 acres on the other side of the land 
taken for the beam strip. This witness lives on Sub-Lot 
1 of Tax Lot 16. Her house is one block distant from one 
part of the beam strip, and two blocks distant from the 
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other part of it, and this land is immediately south of the 
Stratbucker land. 

The witness Charles Bahm testified that a realty com- 
pany representing the city purchased 5 acres of land 
from him which he was using for general farming pur- 
poses in 1940, for the amount of $1,000 an acre, which 
now constitutes a part of the municipal airport. This 
land is located south and east of the Papke land. He 
was permitted to remove or wreck the improvements 
on the land, in addition to the amount paid him. 

An expert witness, acquainted with real estate values 
in the area in which the plaintiffs’ land was located, 
testified that such land was suitable for low-priced 
housing, factory sites, gardening, and for airport pur- 
poses which purpose he placed first in consideration; 
and that the reasonable market value of the land taken 
was $200 a lot. The plaintiff Anna Papke testified that 
the reasonable market value of the land here involved 
was $250 a lot. Emil Papke, Sr., testified that the rea- 
sonable market value of the plaintiffs’ property was 
from $250 to $300 a lot. 

Emil Papke, Jr., testified that he had been engaged 
in managing the plaintiffs’ property for truck-gardening 
purposes since 1931, except during the time he spent 
with the military forces in the.last war. He and his 
family live on the home place. - He testified to the pro- 
ductivity of the land, the quantity and. quality of crops 
raised thereon, that is, the number of bushels, bags, or 
pecks of the different vegetable products, which consti- 
tuted a fair average of such crops for 1947 and for the 
years that he had ‘marketed crops. This evidence was 
admissible. It went to the question of the productive 
quality of the soil, and productivity of soil is one of the 
primary elements to be considered in the determination 
of truck-garden land values. Anything connected with 
the land that would influence the market value of the 
land in the mind of a good faith intending purchaser 
would be an element in considering value and determin- 
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ing damage. See Wahlgren v. Loup River Public Power 
District, 139 Neb. 489, 297 N. W. 833. 

This witness further testified as to the prices he re- 
ceived per bushel, per bag, or per peck for truck-garden 
products, and produced vendor’s receipts showing what 
the crops produced sold for, representing the production 
from August 1947 for the balance of the gardening year. 
He also gave his opinion as to the fair estimate of the net 
profits from the lands for the last ten years, based on 
the percentage of crop receipts and the expenses neces- 
sitated by carrying on the business. 

Anna Papke testified that she kept the books, and 
showed the gross income and the net income realized 
from the plaintiffs’ land for the years 1946, 1947, and 
1948. 

In Wahlgren v. Loup River Public Power District, 
supra, this court said: “* * * the prices received for 
crops produced must be considered in an entirely dif- 
ferent light. In the case of Wiles v. Department of 
Public Works, 120 Neb. 689, 234 N. W. 918, this court 
said: ‘The compensation for land taken by right of 
eminent domain is measured by its market value at the 
time taken, and no evidence is admissible of its peculiar 
value for special reasons to its owner.’ This statement 
was quoted with approval in In re Platte Valley Public 
Power and Irrigation District, 137 Neb. 313, 289 N. W. 
383.” The opinion, in discussing the evidence, stated 
that the prices paid for farm products were dependent 
upon many uncertainties, such as supply and demand, 
seasonal fluctuations, availability of markets, and wis- 
dom in marketing. The same would be true with refer- 
ence to the prices paid for truck-garden products sold 
by the bushel, bag, or peck. To permit a jury to con- 
sider the prices of farm products, or truck-garden prod- 
ucts, in the determination of damages in eminent do- 
main actions cannot be approved. Such evidence is too 
speculative to be of any real value and it was erro- 
neously received. 
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In the instant case we hold that the evidence of 
prices paid for truck-garden products as heretofore 
shown, admitted over proper objections, constitutes 
prejudicial error. 

There is evidence of severance of the plaintiffs’ land 
that would interfere with their carrying on the truck- 
garden business. This issue was not submitted to the 
jury and need not be discussed. 

Nickerson, a witness for the city, testified with refer- 
ence to the purchase of the Bahm property consisting of 
5 acres described as Lots 161, 169, 170, 171, and 172 in 
Woodland Acres, for which the company he represented 
paid $5,000. He demonstrated the manner by which the 
purchase was made, so much for acreage and so much 
for improvements. After the purchase, this land was 
deeded by his company to the city for municipal airport 
purposes. 

The witnesses James F. Barrett and Frank Arndt, who 
appraised the land in question as freeholders appointed 
in connection with the condemnation proceedings, testi- 
fied in behalf of the city. The witness Barrett testified 
to other sales of land in the vicinity and the prices paid 
therefor as compared to the market value of the plain- 
tiffs’ land, as did the witness Arndt. We deem it un- 
necessary to detail this testimony. 

The witness Morton testified with reference to the 
value of the land used in connection with the beam 
strip condemned in 1942. He was not a member of the 
condemnation board. He explained that Mrs. Lesch’s land 
was separated into two pieces; that the bright neon 
lights from the beam structures would be visible from 
her house; and that pilots seeking to land their planes 
and being guided by the beam lights constituted a 
nuisance to her premises, which was also the case with 
reference to the Stratbucker land. 

The beam-strip structures are estimated by the wit- 
nesses to be 10 to 25 feet in height. 

The city predicates error on the part of the trial 
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court in permitting the plaintiffs, over proper objections, 
to show the amount paid by the city for other land in 
other condemnation proceedings. This assignment of 
error relates to the testimony of the plaintiffs’ witnesses, 
Herman Stratbucker and Ella Lesch, whose land was 
taken under condemnation proceedings for a beam strip 
in connection with the municipal airport. A summary 
of this evidence is heretofore set out. These witnesses 
were permitted to testify to the amount they received 
for their land by virtue of the awards made in such 
proceedings, also, the elements of damage to their land 
are distinct and different from that which would affect 
the plaintiffs’ land by the taking. 

In Langdon v. Loup River Public Power District, 142 
Neb. 859, 8 N. W. 2d 201, this court held: “In condem- 
nation where the value of real estate is in issue, evi- 
dence of particular sales of other land may not be in- 
troduced as independent proof on the question of value, 
unless foundation is laid indicating that prices paid 
represented the market or going value of such land, that 
they were made at or about the time of the taking by 
condemnation and that the land so sold was substantially 
similar in location and quality to that condemned. 
* * * Evidence of the price at which other lands have 
been sold is admissible in evidence in condemnation 
proceedings on the question of damages where such 
evidence is predicated upon sufficient foundation to 
furnish a criterion for market or going value of land 
condemned.” Any decisions of this court holding or 
tending to hold to the contrary were overruled. 

We adhere to the above-stated rule. 

It is apparent from the language quoted from Langdon 
v. Loup River Public Power District, supra, that the 
awards made, as testified to by plaintiffs’ witnesses in 
this case, in other condemnation proceedings and the 
elements of damage considered with respect thereto, 
furnish no fair criterion of the reasonable market or 
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going value of the plaintiffs’ lands, and such evidence 
should not have been admitted. 

It is not competent for either party in a condemnation 
proceeding to put in evidence the amount paid by a 
condemning party to the owners of-adjacent lands which 
are the subject of condemnation proceedings however 
similar: they may be to that in controversy, whether 
payment was made in accordance with the award of 
the appraisers or verdict of a jury, because the price paid 
under such circumstances is not a fair test of true market 
value. See, Langdon v. Loup River Public Power Dis- 
trict, supra; Yonts v. Public Service Co., 179 Ark. 695, 
17 S. W. 2d 886; City of Los Angeles v. Cole, 28 Cal. 
2d 509, 170 P. 2d 928. 

We hold that the trial court committed prejudicial 
error in admitting the evidence complained of in this 
assignment of error. 

The plaintiffs advance the proposition that under the 
city charter the city selects its own appraisers and may 
approve or reject the award filed by them; that accept- 
ance of the award by the city council is an admission 
and declaration that the award is fair and reasonable, 
which distinguishes condemnation proceedings under the 
city charter from proceedings brought under other statu- 
tory provisions relating to other governmental agencies 
or railroads; and therefore, the evidence of awards made 
to other condemnees for their land and the amount paid 
is admissible in evidence as it relates to the market value 
of plaintiffs’ land, as applied to the facts in the instant 
case. 

The contention made by the plaintiffs is without merit. 
Section 14-813, R. S. 1948, a section pertinent to the city 
charter, provides that condemnees may appeal to the 
district court in the event there is dissatisfaction with the 
award of the appraisers, and outlines the procedure to 
perfect appeal. The trial in the district court involving 
such an appeal is no different in the procedure had or the 
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rules governing evidence than in any other condemnation 
proceedings. 

The trial court should refrain from stating the amount 
of an award in an instruction to the jury. Evidence of 
amount of award made by appraisers in condemnation 
proceedings is barred. See Langdon v. Loup River Public 
Power District, supra. This being true, it is erroneous to 
instruct on this phase of the case. 

The approved practice for the purpose of preserving 
the right of the landowners to interest is for the court, 
after verdict, to compute and add the interest to the 
judgment in those cases where the verdict exceeds the 
award of the appraisers. Langdon v. Loup River Public 
Power District, supra. The trial court followed this prac- 
tice, so in any event there would be no occasion to inform 
the jury as to the award made by the appraisers. 

The judgment of the district court entered on the 
verdict is reversed and the cause remanded for further 


proceedings. 
REVERSED AND REMANDED. 


Tena E. GLISSMANN ET AL., APPELLANTS AND CROSS- 
APPELLEES, V. EDMOND H. ORCHARD, APPELLEE AND 
CROSS-APPELLANT, SERENA E, GRABOW ET AL., 


APPELLEES. 
41 N. W. 2d 756 


Filed March 10, 1950. No. 32738. 


1. Evidence. Where cases are interwoven and interdependent and 
the controversy involved has been considered and determined by 
the court in former proceedings involving one or more of the 
parties presently before it, the court has the right to examine 
its records and take judicial notice of its proceedings and judg- 
ment in the former action. 

2. Mortgages. In a suit to foreclose an agreement, the character 
of which is an equitable mortgage on the real estate affected, the 
execution of the agreement, the breach thereof, the identity of 
the real estate described therein, and the amount due thereon, 
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are material and necessary issues to be determined by the decree. 
3. Judgments. It is a general rule that a judgment is a new debt 
and that the cause of action on which it is founded is merged 
therein. 
Any right, fact, or matter in issue directly adjudicated 
or necessarily involved in the determination of an action before 
a competent court in which a judgment or decree is rendered 
upon the merits is conclusively settled by the judgment therein 
and cannot again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject matter of the 
two suits is the same or not. 
If the district court attempts to render a judgment on 
a subject matter within its general jurisdiction but which is not 
properly before it, such a judgment.is a nullity. 
A judgment of personal liability must be supported by 
a pleading alleging it as a cause of action. 


APPEAL from the district court for Douglas County: 
ArtHuR C. THOMSEN, JuDGE. Reversed. Judgment for 
appellants. 


Samuel L. Winters, Oscar Doerr, and Henry Glissmann, 
pro se, for appellants. 


Gray & Brumbaugh, and Edmond H. Orchard, pro se, 
for appellees. 


Heard before Stmmons, C. J., CARTER, MEsSMorE, 
YEAGER, CHAPPELL, WENKE, and BosiauGH, JJ. 


BosLaucH, J. 

Tena E. Glissmann and Henry C. Glissmann, appel- 
lants, and Edmond H. Orchard, appellee and cross-appel- 
lant, are the parties now interested in this case. Serena 
E. Grabow and John J. Grabow have disclaimed any 
interest, and by their request this appeal has been as to 
them finally dismissed. Harriet C. Orchard died during 
the pendency of this case and Edmond H. Orchard, 
appellee, succeeded to any rights she had in the subject 
matter of the controversy. 

Appellants claim they gave notice of their desire to 
exercise the option to purchase and offered to surrender 
possession of the premises described in the lease and 
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option agreement made a part of their pleadings and 
hereinafter referred to; that they requested appellee to 
advise them the amount of credits and security received 
by him for their benefit; that he contended that he held 
nothing for their benefit; that by action in court he dis- 
possessed them of the premises; that appellee violated 
the terms of the agreement and failed to hold the $5,500 
assigned to him as security; that appellants are entitled 
to the benefits of the $5,500 and the $1,500 equity trans- 
ferred to appellee as provided by the agreement; and 
they ask for an accounting of the securities transferred to 
appellee. 

Appellee denied all claims of appellants, except he 
conceded and pleaded the lease and option agreement; 
that Serena E. Grabow transferred to appellee the 
properties as security as evidenced by it; that appellants 
were dispossessed of the premises on January 23, 1942; 
that appellants and Serena E. Grabow and John J. 
Grabow were obligated to perform the terms of the 
agreement; that they were liable because of the agree- 
ment for rent, taxes, insurance premiums, waste, and 
expenses of litigation in which appellee had been in- 
volved which had accrued during the years of 1939, 1940, 
1941, and to February 12, 1942; and he asked judgment 
for the amount thereof with interest against them. 

The district court found that appellants were entitled 
to recover from appellee $1,500 (without interest), the 
undisputed value of the equity in the five-acre tract; 
that the lease option and agreement was terminated by 
foreclosure on October 31, 1939; that Edmond H. Orchard 
had succeeded to all rights and liabilities of Harriet C. 
Orchard; that there was due from appellants to appellee 
$5,963.13, composed of rent, taxes, and insurance pre- 
miums accrued during the period from June 15, 1939, to 
February 12, 1942; that the $1,500 should be offset against 
said amount; and that there was a net balance due 
appellee from appellants of $4,463.13 and judgment was 
entered therefor in harmony with the findings. There 
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was no motion for a new trial. There is no bill of excep- 
tions. The case is here for review on the transcript. 

An agreement bearing date of March 28, 1929, made by 
appellee and his wife, as first parties, and Serena E. 
Grabow and John J. Grabow, as second parties, evidenced 
the transfer to Edmond H. Orchard by Serena E. Grabow 
of $5,500 of her interest in the estate of Hans C. Gliss- 
mann, deceased, and an equity of the value of $1,500 
resulting from a transaction involving a five-acre tract 
of land described in detail in the agreement. The agree- 
ment provided that these items were to be held by first 
parties as security for the performance of the obligations 
of the agreement by second parties and to be disposed of, 
in the event of their failure to purchase the premises de- 
scribed in the contract under an option granted by it, and 
the surrender by them of the possession of the prem- 
ises to first parties, by their surrender and transfer of 
all funds held by them as security to second parties, less 
any part thereof applied to the satisfaction of any items 
designated in the agreement then due and unpaid to first 
parties. This instrument was a lease and option agree- 
ment made on behalf of, and for the benefit of appellants 
as the real parties of the second part. 

Litigation involving the lease and option agreement, 
the subject matter thereof, and transactions relating to 
and induced thereby, has been frequent and: long, and 
has been determined by this court in several cases. They 
were interwoven, and in many respects interdependent. 
Appellants and appellee have been principal adversaries 
therein. This is a proper case. for application of the 
doctrine that: “‘* * * where cases are interwoven and 
interdependent and the controversy involved has already 
been considered and determined by the court in former 
proceedings involving one of the parties now before it, 
the court has the right to examine its own records and 
take judicial notice of its own proceedings and judgments 
in the former action.’” Koehn v. Union Fire Ins. Co., 
ante p. 254, 40 N. W. 2d 874. 
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It had been adjudicated before this case was com- 
menced that appellants had no interest in or right to any 
part of the $5,500 furnished to appellee by Serena E. 
Grabow as shown by the lease and option agreement as 
security for the performance of the obligations thereof 
by second parties named therein. Glissmann v. Orchard, 
139 Neb. 344, 297 N. W. 612. That this was the effect of 
the decision in that case is made certain by the language 
of a later case. Glissmann v. Bauermeister, 149 Neb. 131, 
30 N. W. 2d 649. 

The equity of $1,500 because of the transaction involv- 
ing the five-acre tract of land was the property of Tena 
E. Glissmann and was assigned by her to Serena E. 
Grabow to enable her to transfer it as security to appellee 
and his wife. Appellee recognized that he was not en- 
titled to retain this. He asked for instructions of the 
court for its disposition in the case in which he sought 
and secured foreclosure of the lease and option agree- 
ment. Glissmann v. Orchard, supra. Serena E. Grabow 
has, by her disclaimer and motion to dismiss the appeal 
in this case, conceded the correctness of the finding and 
judgment of the district court awarding this to appellants. 
It was said by this court in the last case in this litigation 
that such rights as remained because of the lease and 
option agreement having existed belonged to Tena E. 
Glissmann. Glissmann v. Bauermeister, supra. This 
equity was at the inception of the agreement the property 
of Tena E. Glissmann, and under the terms thereof was 
to be returned by appellee if the option of purchase was 
not exercised and the title to the premises, the subject 
thereof, conveyed by appellee. The option was not exer- 
cised and the title to the premises was made complete in 
appellee as a result of the foreclosure. The appellants 
are entitled to the benefit of the value of this equity, 
$1,500 with interest thereon at legal rate from October 
31, 1939. 

The attempt of appellee to secure an accounting and 
a recovery herein for rents, taxes, insurance, waste, and 
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expenses incurred by him in former litigation under and 
because of the terms of the lease and option agreement, 
is futile and without legal warrant. An accounting as to 
all items of liability because of the agreement was the 
purpose and final result of a former case by the parties 
to this case. The amount of the liability under the agree- 
ment was put in issue, litigated, and determined by the 
district court and this court. Glissmann v. Orchard, 
supra. It was said by this court that the matter of the 
accounting on the lease and option agreement was finally 
adjudicated in that case. Glissmann v. Bauermeister, 
supra. That was necessarily true because it was the 
very purpose of the litigation and every liability pro- 
vided for by the agreement was an issue therein whether 
specifically or actually raised or not. Union Central 
Life Ins. Co. v. Saathoff, 115 Neb. 385, 213 N. W. 342; 
Columbus Land, Loan & Bldg. Assn. v. Wolken, 146 Neb. 
684, 21 N. W. 2d 418, 165 A. L. R. 1285. When that case 
was finally concluded the agreement was exhausted and 
terminated. The general rule of merger applies without 
limitation or exception. State ex rel. Spillman v. Citi- 
zens State Bank, 115 Neb. 593, 214 N. W. 6; Restatement, 
Contracts, § 444, p. 831; 30 Am. Jur., Judgments, §- 151, 
p. 903. No new liability or indebtedness could possibly 
accrue because of the fact that the agreement had 
existed. The result of the litigation was a victory for 
the appellee, and he accepted and has retained the bene- 
fits. thereof. He cannot now be heard to contend other- 
wise. The date of the exhaustion and termination of 
the agreement by final adjudication was as of October 
31, 1939. The district court was in error in finding any 
amount due appellee in this case because of any claim 
pleaded by him. What he claimed was barred by a 
final adjudication, and the judgment awarding it to ap- 
pellee was a nullity. It was said in Glissmann v. Bauer- 
meister, supra: “Any right, fact, or matter in issue, 
directly adjudicated or necessarily involved in the de- 
termination of an action before a competent court in 
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which a judgment or decree is rendered upon the merits 
is conclusively settled by the judgment therein and can- 
not again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject matter 
of the two suits is the same or not. * * * If the district 
court attempts to render judgment on a subject within 
its general jurisdiction but which is not properly before 
it such judgment is a nullity.” 

Appellee asserted no claim of liability against appel- 
lants by pleading or otherwise for the value of the use 
or for damages for waste or injury to the real estate 
because of the occupancy of it by them from the date of 
the foreclosure of the agreement as an equitable mort- 
gage until the time they were dispossessed January 23, 
1942, or for any other period. A judgment of personal 
liability must be supported by a pleading. There was no 
cause of action pleaded by appellee that sustains the 
finding and judgment of personal liability of appellants. 
Columbus Land, Loan & Bldg. Assn. v. Wolken, supra. 

The judgment in this case should be, and is, that the 
judgment of the district court is reversed and that ap- 
pellants have and recover from appellee Edmond H. 
Orchard the sum of $1,500, with interest thereon at six 
percent per annum from October 31, 1939. 

REVERSED. 
JUDGMENT FOR APPELLANTS. 


JOHN BoDEMAN ET AL., APPELLANTS, V. OPAL CARY ET AL., 


APPELLEES. 
41 N. W. 2d 797 


Filed March 16, 1950. No. 32727. 


1. Wills. It is the court’s duty in the construction of a will to 
give effect to the true intent of the testator insofar as it can be 
collected from the whole instrument, if such intent is consistent 
with applicable rules of law. 

2. Estates. An estate given or conveyed to two or more persons 
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for their use and benefit so long as they live ordinarily continues 
during the life of each, and is terminated only at the death of 
the survivor. 

3. Partition. When there is an outstanding estate for life vested 
in another to the whole of the premises of which partition is 
sought, a remainderman cannot maintain an action in partition 
over the objection of the holder of such life estate. 


APPEAL ‘from the district court for .Hayes County: 
VicToR WESTERMARK, JupGE. Affirmed. 


Torgeson, Halcomb & O’Brien, for appellants. 
Jack H. Hendrix, for appellees. 


Heard before Srmmmons, C. J., CARTER, MEssmorg, 
_ YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

Plaintiffs brought this action to partition the south- 
west quarter and the east half of Section 19, Township 
6 North, Range 33 West of the 6th P. M., located in 
Hayes County, and to secure an accounting as against 
defendant Amy Bodeman of one-half the rentals there- 
from, collected by her after June 22, 1943. Defendants 
' Gerald A. Bodeman, Verle J. Bodeman, and Amy 
Bodeman demurred to plaintiffs’ petition, both gen- 
erally and upon the ground that the petition showed 
on its face that there was an outstanding life estate in 
the entire real estate involved, .thus plaintiffs were not 
entitled to partition. The demurrer was sustained, and 
plaintiffs elected to stand upon their petition, whereupon 
the trial court dismissed plaintiff’s action. Plaintiffs 
appealed, assigning that the trial court erred in so doing. 
We conclude that the assignment should not be sustained. 

Concededly, defendants’ demurrer admitted only facts 
well pleaded, and not conclusions of either law or fact. 
Bearing that in mind, the petition discloses as follows: 
One Gustaf Bodeman, who died testate October 17, 1928, 
was, on that date, the owner in fee simple of the prop- 
erty involved. His will, duly admitted to probate on 
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November 26, 1928, copy of which was attached to 
plaintiffs’ petition and made a part thereof, provided, 
among other things: 

“SECOND: I give, devise, and bequeath unto my 
daughters, Sophia Bodeman and Amy Bodeman, who 
have so kindly cared for me during my declining years, 
all of my real estate of every kind and nature and 
wheresoever situated for their use and benefit so long 
as they live. 

“THIRD: I give, devise and bequeath, on the death 
of said Sophia Bodeman and Amy Bodeman, all of my 
real estate of every kind and nature and wheresoever 
situated to my following named childrren (children) 
‘and grandchildren, share and share alike, to-wit: An-. 
drew G. Bodeman, Lee Bodeman, John Bodeman, Alfred 
Bodeman, Anna Wahlstrom, Nellie Wynant, and Clarence 
Bodeman, to be theirs absolutely. That is to say, on 
the death of Sophia Bodeman and Amy Bodeman, it 
is my desire that my children and grandson in this 
paragraph named, shall have the fee simple and absolute 
title to the land owned by me at the time of my death.” 

The probate proceeding involving the will had been 
completed approximately 15 years before this action 
was commenced, and all claims against the estate had 
been paid or barred by law. Sophia Bodeman died 
June 22, 1943. 

Plaintiffs John Bodeman and Nellie Wynant are chil- 
dren of testator, named in his will. Defendants included 
Clarence Bodeman, the grandson named in the will, Amy 
Bodeman, the daughter of testator, and the respective 
heirs or representatives of other named children. All 
persons named in the will survived the testator, but his 
children Sophia Bodeman, Andrew G. Bodeman, Lee 
Bodeman, Alfred Bodeman, and Anna Wabhlstrom, all 
died prior to the filing of this action. 

As we view the record, the primary question for 
decision here is whether or not the fee simple title to any 
part of the real estate involved vested in the remainder- 
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men free from the burden of the life estate, before the 
death of both life tenants Sophia Bodeman and Amy 
Bodeman. We conclude that it did not. 

Plaintiffs argued that Sophia Bodeman and Amy 
Bodeman, life tenants under the will, were tenants in 
common of a life estate as distinguished from a joint 
tenancy. Consequently, they contended that upon So- 
phia Bodeman’s death, her life interest ceased, and the 
fee simple title to an undivided one-half interest in the 
property then vested in the remaindermen or their 
heirs, with the right to the use and enjoyment thereof 
freed from the burden of the life estate, and that plain- 
tiffs John Bodeman and Nellie Wynant thus became 
tenants in common with Amy Bodeman, with the right 
to partition and an accounting for one-half the rents col- 
lected by Amy Bodeman after Sophia Bodeman’s death. 

On the other hand, defendants argued that under the 
will the fee ‘simple title to no part of the property 
vested in the remaindermen freed from the burden of 
the life estate, until the death of both life tenants, and 
that Amy Bodeman, as survivor, still having an exclusive 
estate for life in the whole of the premises of which 
partition was sought, the remaindermen could not main- 
tain partition. We sustain that contention. 

Section 25-2170, R. R.'S. 1943, provides in part: ‘All 
tenants in common, or joint tenants of any estate in 
land may be compelled to make or suffer partition of 
such estate or estates in the manner hereinafter pre- 
scribed.” 

This court has recently held: “While as between 
joint tenancies and tenancies in common the law pre- 
fers the latter, yet if the purpose to create a joint ten- 
ancy is clearly expressed in an instrument of convey- 
ance or ownership, the law will permit the intention of 
the parties to control, and a joint tenancy with right of 
survivorship will be created.” In re Estate of Vance, 
149 Neb. 220, 30 N. W. 2d 677. 

Section 76-205, R. S. 1943, which is declaratory of our 
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rule for the construction of wills, provides: ‘In the 
construction of every instrument creating or conveying, 
or authorizing or requiring the creation or conveyance 
of any real estate, or interest therein, it shall be the 
duty of the courts of justice to carry into effect the 
true intent of the parties, so far as such intent can be 
collected from the whole instrument, and so far as such 
intent is consistent with the rules of law.” 

In Lancaster County Bank v. Marshel, 130 Neb. 141, 
264 N. W. 470, it was said: “In the application of this 
legislative formula, this jurisdiction is committed to the 
view that ‘No rule of law is better settled or more in 
accord with good sense than that which requires the 
intention of the testator to be ascertained from a liberal 
interpretation and comprehensive view of all the provi- 
sions of the will. No particular words, no conventional 
forms of expression, are necessary to make an effective 
testamentary disposition of his property: The court, 
without much regard to the canons of construction, will 
place itself in the position of the testator, ascertain his 
will, and, if lawful, enforce it. * * *’” See, also, Lacy v. 
Murdock, 147 Neb. 242, 22 N. W. 2d 713; Brandeis v. 
Brandeis, 150 Neb. 222, 34 N. W. 2d 159. 

In the light of the foregoing rules, we have examined 
testator’s will, the provisions of which were not ambigu- 
ous in any manner. The testator’s intention clearly 
appears from the language used. The second paragraph 
of the will is the simple statement that both of testa- 
tor’s “daughters, Sophia Bodeman and Amy Bodeman,” 
were given “all of my real estate of every kind and 
nature and wheresoever situated for their use and bene- 
fit so long as they live.” (Italics supplied.) 

Thereafter, the third paragraph settled the question of 
termination of their life estates, by saying: “I give, devise 
and bequeath, on the death of said Sophia Bodeman and 
Amy Bodeman, all of my real estate * * * to my following 
named childrren (children) and grandchildren * * * to be 
theirs absolutely. That is to say, on the death of Sophia 
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Bodeman and Amy Bodeman, it is my desire that my 
children and grandson in this paragraph named, shall 
have the fee simple and absolute title to the land owned 
by me at the time of my death.” (Italics supplied.) 

As we view it, the will specifically provided, and it 
was clearly the intention of testator, that the fee simple 
title to no part of the real estate involved should vest in 
any devisee free from the burden of the life estate, until 
both life tenants were dead. Amy Bodeman still lives, 
and as survivor she has a life estate in all of the real 
estate. To hold otherwise would not give full meaning to 
all the language used by the testator, and thus defeat his 
intent. 

As stated in 31 C. J. S., Estates, § 65 (2), p. 78: “An 
estate for the tenant’s own life terminates immediately 
on the death of the tenant. An estate for the tenant’s 
own life and for the life of another person does not 
terminate on the death of the tenant during the life of 
the other person but only on.the death of the survivor of 
these two persons, and an estate to two persons for and 
during their natural life continues during the life of 
each, and is terminated only at the death of the survivor.” 
See, also, Kenney v. Wentworth, 77 Me. 203. The text 
further states at page 79: “A usufruct is terminated by 
the death of the usufructuary, but if given to two persons 
during their lives no part of the usufruct ceases until the 


death of both usufructuaries.” See, also, Arceneaux v.: 


Bernard, 10 La. 529. Also, as stated in 21 C. J., Estates, 
§ 111, p. 969: ‘An estate * * * for the tenant’s own life 
and for the life of another person does not terminate on 
the death of the tenant during the life of the other person 
but only on the death of the longer lived of these two 
persons, and an estate to two persons for and during 
their natural life continues during the life of each, and is 
terminated only at the death of the survivor.” 

Philbert v. Campbell, 317 Mo. 556, 296 S. W. 1001, 
relied upon by plaintiffs, is not only distinguishable upon 
the facts but was also decided upon the basis of the pro- 


o 


512 NEBRASKA REPORTS [VoL. 152 


Kear v. Hausmann 


visions of a specifically applicable statute, of which this 
state has no counterpart. In that connection, see, also, 
Dodd v. McGee, 354 Mo. 644, 190 S. W. 2d 231. Woolston 
v. Beck, 34 N. J. Eq. 74, Stoutenburgh v. Moore, 37 N. J. 
Eq. 63, Collins v. Wardell, 65 N. J. Eq. 366, 54 A. 417, and 
In re French’s Estate, 292 Pa. 37, 140 A. 549, relied upon 
by plaintiffs, are distinguishable upon the facts, because 
provisions of the wills involved therein were not com- 
parable with those at bar. 

It is well established that “when there is an outstand- 
ing estate for life, vested in a third person, in the whole 
of the premises of which partition is sought, a remainder- 
man cannot maintain an action in partition over the ob- 
jection of the holder of the life estate.” Weddingfeld v. 
Weddingfeld, 109 Neb. 729, 192 N. W. 227; Bartels v. 
Seefus, 132 Neb. 841, 273 N. W. 485. Such rule is con- 
trolling in the case at bar. 

Other propositions of law are presented in briefs of 
counsel, but they require no discussion. 

For the reasons heretofore set forth, we conclude that 
the judgment of the trial court should be and hereby is 
affirmed. 

; AFFIRMED. 


GLENN KEAR ET AL., APPELLANTS, V. VERNON HauSMANN 


ET AL., APPELLEES. 
41 N. W. 2d 850 


Filed March 16, 1950. No. 32746. 


1. Reformation of Instruments. Equity may reform a contract for 
the purchase of land so as to include terms upon which the 
parties definitely agreed and may also require specific perform- 
ance of the contract as reformed. 

In a proceeding to reform a contract on the ground of 

mutual mistake the burden of proof is on the party interposing 

that plea. 


A preponderance of evidence sufficient to justify ref- 


VoL. 152] JANUARY TERM, 1950 513 


Kear v. Hausmann 


ormation of a: written’ instrument requires proof that is clear, 
convincing, and satisfactory. 


4. A mistake for which a written instrument will be 
reformed must be mutual. ; 
5. A mutual mistake is one common to both parties, each 


laboring under the same misconception. 

6. Vendor and Purchaser. A contract of sale and purchase of real 
estate, in which the time in relation to deferred payments of the 
purchase price is made of the essence of the contract and a 
forfeiture provided for nonperformance, may be enforced in 
accordance with the terms of the express stipulation. 


- APPEAL from the district court for Madison County: 
Fay H. Poutock, Jupce. Reversed and remanded with 
directions. 


Bernard Ptak, for appellants. 
Hutton and Mueting, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosSLauGu, JJ. 


WENKE, J. 

Glenn Kear and Ruth E. Kear brought this action 
against Vernon Hausmann and Irene Hausmann. The 
action was brought in the district court for Madison 
County and the petition was filed on April 8, 1949. The 
purpose of the action is to quiet plaintiffs’ title, as joint 
tenants with right of survivorship, in and to a certain 80 
acres of land in Madison County as against any and all 
claims of the defendants. 

Defendants, by cross-petition, set up a contract which 
they had entered into with the plaintiffs for the purchase 
of said lands. They alleged a mutual mistake was made 
in drafting said contract with reference to the payment 
of a part of the purchase price and asked reformation 
thereof accordingly and for the right to perform the con- 
tract when so reformed. 

The court found for the defendants on their cross- 
petition, decreed reformation, and granted defendants 
specific performance of the contract as reformed. Plain- 
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tiffs filed a motion for new trial and, from the overruling 
thereof, have appealed the matter to this court. 

If the facts justify the trial court’s action then the 
decree entered is proper for as stated in Smoke v. Pope, 
119 Neb. 432, 229 N. W. 330: “Equity may reform a 
contract for the purchase of land so as to include terms 
upon which the parties definitely agreed and may also 
require specific performance of the contract as reformed.” 

The action being equitable in its nature, the appeal 
brings the matter here for our consideration of the record 
de novo. See Shurtleff v. Pick & Co., 103 Neb. 414, 172 
N. W. 46, and section 25-1925, R. R. S. 1943. 

The record disclosés that the appellants, Glenn Kear, 
who is single, and Ruth E. Kear, his widowed mother, 
were the owners of the west half of the northeast quarter 
of Section 14, Township 23 North, Range 1 West of the 
6th P. M., in Madison County, Nebraska, as joint tenants 
with right of survivorship; and that on February 23, 1949, 
they entered into a contract for the sale of these premises 
with the appellees, Vernon Hausmann and Irene Haus- 
mann, who are husband and wife. The consideration for 
the sale was $6,000. With reference to the payment of 
the purchase price the contract, insofar as here material, 
provides as follows: “Two hundred Dollars ($200.00) 
upon the signing of this contract, receipt of which is 
hereby acknowledged; One thousand eight hundred dol- 
lars ($1800.00) on or before April 1st, 1949, and the bal- 
ance due in the sum of $4000.00 to be paid by the parties 
of the second part executing and delivering to the parties 
of the first part a real estate mortgage in said sum of 
$4000.00 on the above described premises * * *.” 

Appellees went into possession of the premises pur- 
suant to the terms of the contract but failed to make the 
payment of $1,800 payable on or before April 1, 1949. 
Subsequently they made a tender thereof on May 24, 
1949. Appellants refused to accept the tender when 
made. 

The contract further provides: “The parties hereto 
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further agree that time is the essence of this contract, and 
that if said second parties shall fail to pay to said first 
parties the balance due under the terms of said contract, 
that this contract shall thereupon be cancelled and all 
payments made hereon shall be kept by said first parties 
as liquidated damages for the breach by said second par- 
ties under the terms of this contract.” 

The appellees, in their cross-petition, contend that the 
parties agreed, with reference to the. payment of the 
$1,800, that it should be paid on April 1, 1949, or as soon 
thereafter as the corn of the appellees could be shelled 
and sold but, because of a mutual mistake, the agreement 
failed to so provide. In their cross-petition they ask that 
the contract be reformed accordingly by inserting there- 
in, with reference to the payment of the $1,800, the fol- 
lowing provision: “‘or as soon thereafter as second 
parties’ corn can be shelled and sold.’” The trial court 
reformed the contract accordingly. 

The evidence shows that appellees, because of weather 
conditions, were not able to get their corn out of the 
field until about the first of May and could not get 
it shelled, hauled, and sold until shortly before they 
made the tender of $1,800 on May 24, 1949, which tender 
they renewed in court at the time of.trial. It-was again 
refused by appellants at the time of the trial. 

The negotiations for the sale of the premises, the 
drafting of the contract, and the execution thereof, 
except the signing thereof by appellant Ruth E. Kear, 
all took place in the office of Mapes and Mapes in the 
city of Norfolk, Nebraska, on February 23, 1949. Ruth 
E. Kear is crippled and, because of that fact, did not 
go up to the office but remained in'a car. After the 
contract had been drafted and signed by the others it 
was taken to her and she then signed it in the presence 
of her son and Robert Powers. 

The following were present in the office of Mapes and 
Mapes at the time the negotiations for the sale of the 
premises were had: Glenn Kear, Vernon Hausmann, 
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Irene Hausmann, George Hausmann, Rose Hausmann, 
Leonard Gourley, Hans Rohwer, Robert Powers, and the 
stenographer who typed the contract. George Haus- 
mann and Rose Hausmann are the parents of appellee 
Vernon Hausmann. Robert Powers, who has his place 
of business in the office of Mapes and Mapes, drafted 
the contract after the parties had advised him of the 
terms to be placed therein. 

The evidence shows that in the selling of the land 
Glenn Kear was acting as agent for his mother and 
Leonard Gourley was acting as agent for the Kears. In 
considering their actions we shall take into consider- 
ation the principle that when the relation of agency 
exists the principal will be liable to third persons for 
all acts committed by the agent in his or her behalf in 
the course of and within the actual scope of their au- 
thority. See 3C. J. S., Agency, § 231, p. 138. 

In Beckius v. Hahn, 114 Neb. 371, 207 N. W. 515, 44 
A. L. R. 73, we said: “In equity, the reformation of an 
instrument has the effect of making it express the real 
intent of the parties. The rights of the parties are 
measured by the instrument as originally intended, 
and the effect of the reformation, as a whole, should be 
to give all the parties all the rights to which they are 
equitably entitled under the instrument which they 
intended to execute.” 

With reference to the right thereto we held in Paine- 
Fishburn Granite Co. v. Reynoldson, 115 Neb. 520, 213 
N. W. 750, that: 

“In a proceeding to reform a contract on the ground 
of mutual mistake, the burden of proof is on the party 
interposing that plea. 

“A preponderance of evidence sufficient to justify 
reformation of a written instrument requires proof that 
is clear, convincing and satisfactory. 

“A mistake for which a written instrument will be 
reformed must be mutual. 
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“A mutual mistake is one common to both parties, 
each laboring under the same misconception.” 

The evidence shows that while the parties were ne- 
gotiating the terms of the sale that Glenn Kear, who 
will hereinafter be referred to as Kear, was advised of 
the fact that outside of the $200, which the appellees 
then had to apply on the contract, appellees would have 
to raise the balance of the purchase price to be paid in 
cash from the sale of their share of the 1948 corn crop. 
Appellees were farming on shares and part of their 
1948 corn crop was still in the field due to weather 
conditions which had prevented their picking it. Ap- 
pellees advised Kear they thought they could get the 
corn out of the field by the first of April but asked 
Kear if they didn’t if it would be all right with him if 
they paid it after that date provided they paid the 
$1,800 as soon as they could get the corn picked, shelled, 
and sold. Kear advised appellees that would be all right. 

Powers testified that the terms of the contract were 
given to him in the presence of all the parties; that such 
terms did not include the provision which appellees 
now contend was intended to be included therein; and 
that he drafted the contract in accordance with the in- 
structions given him and consequently did not include 
such a provision. 

After the contract had been drafted, but before it 
was executed, copies thereof were given to the parties 
and read by Vernon Hausmann’s father, mother, and 
wife. The evidence establishes that appellees were 
fully aware of the provisions in the’ contract relating 
to when they were required to pay the $1,800 and the 
fact that the contract contained no such provision as is 
now sought to be inserted therein by reformation. 
Vernon Hausmann’s father informed Vernon of the 
provisions in the proposed contract relating thereto and 
the effect thereof. With this knowledge on their part 
the appellees executed the contract. Why no objection 
was made at the time is not apparent. With the knowl- 
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edge appellees had of what the contract contained when 
they signed it they cannot be said to have been laboring 
under any misconception of what the contract provided 
in regard thereto. Consequently they are not now in 
a position to ask equity to help them out of a position 
into which they knowingly and voluntarily entered, al- 
though it apparently is not in accordance with the under- 
standing they reached during the negotiations. We do 
not find the facts entitle the appellees to reformation of 
the contract and that the trial court was wrong in so 
ordering. 

In regard to the provisions of the contract relating to 
time being the essence thereof and failure to pay the 
balance entitling the seller thereof to a cancellation and 
forfeiture of the payment made as liquidated damages 
we have held in Whiteman v. Perkins, 56 Neb. 181, 76 
N. W. 547: “A contract of sale and purchase of real 
estate, in which the time in relation to deferred pay- 
ments .of the purchase price is made of the essence of 
the contract, and a forfeiture provided for non-perform- 
ance, may be enforced in accordance with the terms of 
the express stipulation.” See Edgar v. Anthes, 109 Neb. 
546, 191 N. W. 682; Yant Construction Co. v. Village of 
Campbell, 123 Neb. 360, 243 N. W. 77; Wilderman v. 
Watters, 149 Neb. 102, 30 N. W. 2d 301; Dodge v. Galusha, 
151 Neb. 753, 39 N. W. 2d 539; and Abbas v. Demont, 
ante p. 77, 40 N. W. 2d 265. 

In Dodge v. Galusha, supra, we quoted from Gilbert 
v. Union Pacific R. R. Co., 79 Neb. 160, 112 N. W. 359, 
as follows: “Where a contract for the sale of real es- 
tate provides that time and punctuality are material 
and essential ingredients in the contract, and the non- 
payment of an instalment of the purchase price shall 
forfeit the purchaser’s rights therein, and that the vendor 
shall thereupon have the right to take possession of the 
property, such default of itself operates as a forfeiture, 
and the vendor is not required to give notice to the 
purchaser.” 
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The facts of this case entitle the appellants to the 
relief for which they prayed. 

The decree of the trial court is reversed with di- 
rection to the trial court to enter a decree in favor of 


the appellants. 
REVERSED: AND REMANDED WITH DIRECTIONS. 


MutTuaL BENEFIT HEALTH AND ACCIDENT ASSOCIATION, 


APPELLANT, V. WILLIAM MILDER ET AL., APPELLEES. 
41 N. W. 2d 780 


Filed March 16, 1950. No. 32651. 


1. Alteration of Instruments. The filling in of a blank in a written 
instrument is not, strictly speaking, an alteration of it. Where a 
blank is filled in after the execution and delivery of a written 
instrument, it is a question of authority so to do. : 

2. Insurance. If an application for insurance is prepared by an 
agent of insurer and he fills in false answers to the interroga- 
tories contained therein, which are truthfully answered by the 
insured, the insurer cannot rely upon such answers in an action 
in equity to rescind or reform the policy issued upon the 
application. 

If the insured can prove that he made a different con- 

tract from that expressed in the writing, he may have it reformed 

in equity, and he is not prevented by the mere fact that he 
accepted and retained the policy and did not examine it until 
after a loss occurred. 

If insured states the facts correctly to the agent of 

the company, he is not bound to exercise vigilance thereafter to 

determine whether or not the agent exercised good faith or 
truthfulness in his transactions on behalf of the company. 

Where a question in the application for insurance 

calls for an answer peculiarly within the knowledge of the 

applicant, an untrue answer relating to a matter material to the 
risk and relied upon by the insured will avoid the policy. - 

Untrue representations made by the insured in his 

application where the questions eliciting such statement call 

for matters of opinion, judgment, or belief will not avoid a 

policy issued thereon unless it is shown that the misrepresenta- 

tions were knowingly made with intent to deceive. 

Rejection of an application for insurance because the 
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applicant already had insurance exceeding insurer’s limit is not 
material to the risk as respects necessity of disclosure in subse- 
quent application to another company. 

In an application for accident and health insurance a 
representation that no other insurance issued to the applicant 
had been cancelled is not false because of the prior voluntary 
election of the applicant to surrender a policy which had been 
issued to him. 

A policy of insurance must be construed, as any other 
contract, in accordance with its general scope, its design, and 
the intention of the parties at the time it was made as disclosed 
by the whole instrument, and if its provisions are clear and 
unambiguous they must be understood in their ordinary mean- 
ing and applied in a reasonable manner. 

The entire contract must be regarded with a conscious 
effort to give effect to every part of it without disproportionate 
emphasis upon one to the neglect of other provisions. 

An insurance company may limit its liability in any 
reasonable manner which does not contravene public policy. 
The health indemnity provision of a policy that insured 
must, to be entitled to maximum benefits, be confined continu- 
ously within doors and have regular medical attendance therein 
should be reasonably and not literally construed, but it should 
not be abrogated or disregarded and a recovery allowed because 
he is totally disabled when he is not confined. 

The insured must be substantially confined within doors 
and have regular medical attendance therein by reason of ill- 
ness to be entitled to the maximum benefits by virtue of such 
a provision, and if the insured is able to and does go about as he 
desires for purposes not connected with his sickness, he is not 
continuously confined within doors within the meaning of a pro- 
vision requiring confinement continuously within doors and 
regular medical attendance therein. 


AppEaAL from the district court for Douglas County: 
Witit1am A. Day, JupGE. Reversed and remanded with 
directions. 


Lyle Q. Hills, Edward A. Nelson, G. Robert Muche- 
more, and Cleary, Horan & Skutt, for appellant. 


Jack W. Marer and Norman Denenberg, for appellees. 


Heard before Simmons, C. J., CartTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BostauGH, JJ. 
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BoSLAuGH, J. 

Mutual Benefit Health and Accident Association, ap- 
pellant, instituted this action against William Milder 
and Rose Milder, appellees, to rescind, on the ground 
of fraud and misrepresentation, a policy of accident and 
health insurance for which William Milder made appli- 
cation and which it issued to him as insured. Rose 
Milder, the wife of William Milder, is the beneficiary 
named in the policy, and is a party only because of this 
fact. The contest is between appellant and William 
Milder, appellee, and no further mention of Rose Milder 
as a party is made herein. 

Appellant alleged the policy was issued because of 
its reliance upon and in consideration of statements 
made by appellee in the application, which was, by a 
provision of the policy, made a part of the insurance 
contract; that the insured knowingly and purposely 
made untrue and incomplete answers to questions 
material to the risk contained in the application for the 
insurance for the fraudulent purpose of inducing the 
issuance of the policy; that if the answers of the ques- 
tions had been true and complete, the application would 
have been rejected and the policy would not have been 
issued; that the answers were warranties by appellee 
of the truthfulness and completeness of each of the 
matters stated by him; and that when appellant learned 
of the fraud and misrepresentations of appellee it elected 
to rescind the policy and tendered return of premiums 
paid with interest, less amounts received by appellee 
on claims under the policy, which he refused. Appel- 
lant seeks a determination of the rights and liabilities 
of the parties, a rescission and cancellation of the policy, 
and general relief. , 

Appellee admits the issuance to him of the policy, 
the standard provisions thereof as recited by appellant, - 
denies all other claims by it, and alleges as a basis of 
affirmative relief that the agent of appellant propounded 
to appellee the questions of the application which he 
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answered, as explained by him, and after the commence- 
ment of this case he first learned that the agent had 
not truthfully and correctly asked the questions or cor- 
rectly inserted the answers to them as made by him; 
that four of the questions were not propounded to ap- 
pellee or answered by him; and that the answers there- 
of were fraudulently and without his knowledge placed 
there by appellant. Thereby the application was mate- 
rially altered, is not an application as required by stat- 
ute, and is void and appellant is estopped from claim- 
ing or having any advantage because of it. Appellee 
requested reformation of the questions in controversy 
and relief in harmony with his version of the facts. He 
asserted he had paid all premiums due on the policy; 
that he was entitled to recover on it, when reformed 
in accordance with his claims, $100 a.month during the 
time he suffered total disability and total loss of time 
from sickness or disease which confined him within 
doors and required visits therein by a legally qualified 
physician; that he had been since May 25, 1942, totally 
disabled, had sustained a total loss of time from disease, 
and had been confined indoors within the terms and 
conditions of the policy; that his disability was per- 
manent; that he had performed all the obligations of 
the insurance contract; that there was due him thereon 
as health disability benefits $100 on May 25, 1942, and 
a like amount each month thereafter during total dis- 
ability and loss of time; that he made demand there- 
for, which appellant refused, but, with knowledge of 
the facts, wrongfully claimed appellee was not confined 
indoors under the care of a physician, was entitled 
to only $50 a month under the terms of the policy, and 
offered settlement to him on that basis; and that because 
thereof appellant was estopped to claim any other 
ground of nonliability. Appellee asked judgment for 
the amount claimed with interest, costs, and attorneys’ 
fees. He alleged that ‘he paid the premium due August 
1, 1942, of $52 to protect his rights in the policy; that it 
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provides that permanent total disability of insured re- 
sulting from sickness relieved him from the payment 
of any premiums due thereafter; and that he was en- 
titled to judgment for $52 with interest thereon, and 
to an adjudication relieving him from the payment of 
any further premiums on the policy. 

Appellant replied to the claims of appellee by denial 
of the new matter and by asserting that he had the 
policy in his possession, of which the application is a 
part, for more than six years; that he was barred from . 
claiming that it did not state the answers given by him 
to the questions therein; and pleaded estoppels because 
appellee twice made and collected claims under the 
policy, because he sued appellant on the policy and al- 
leged therein the issuance and validity of it and that a 
copy of the policy was in the possession of appellee, and 
because appellee, on at least three occasions since this 
case was commenced, changed his position in an ef- 
fort to avoid the effect of evidence produced by appel- 
lant that informed appellee that appellant had dis- 
covered and knew the facts as to his fraud and mis- 
representation in procuring the policy to be issued to 
him. 

The court found in favor of appellees and against 
appellant; denied its petition and decreed reformation of 
the part of the policy consisting of a copy of the applica- 
tion as requested by appellee; that he was entitled to 
$100 a month, with interest on each installment from 
maturity thereof, as benefits for total, permanent disabil- 
ity and total loss of time, as provided by the policy, 
commencing with May 25, 1942, and as long as his dis- 
ability continued; that he should recover $52, premium 
paid August 1, 1942, with interest; and that appellant 
should waive all premiums on the policy commencing © 
with that date, and should pay all costs including $2,500 
attorneys’ fees. The motion of appellant for a new trial 
was denied, and it appealed. 

Appellant contends that each of the findings and the 
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decree are contrary to the evidence and the law. This 
is a suit in equity. It must be tried de novo in this court 
and an independent determination made without refer- 
ence to the findings or decree of the district court except 
that where the evidence on any question of fact is in 
irreconcilable conflict, this court will, in determining the 
weight of the evidence, consider that the district court 
observed the witnesses and their demeanor while testify- 
ing, and accepted one version of the facts rather than the 
opposite. Kuenzli v. Kuenzli, 150 Neb. 855, 36 N. W. 2d 
247; Maddox v. Maddox, 151 Neb. 626, 38 N. W. 2d 547. 

Appellant claims it issued to appellee the policy in 
consideration of and reliance upon an application made 
by him and the truthfulness of the answers to certain 
questions therein. Questions 17, 18, and 12 may be 
considered together. They are in substance: (17) Do you 
agree that the policy applied for shall not be binding until 
it is issued and accepted but while you are in good health 
and free from injury? (18) Do you apply for a policy to 
be issued only in reliance on the questions in the applica- 
tion, and that the association is not bound by any state- 
ment by or to an agent unless written therein? (12) 
Have you had any of a large number of named diseases? 
The answers to the first two are in the affirmative, and 
to the last in the negative. 

The evidence of appellant on the subject of these 
questions and the answers to them is that the agent who 
secured the application from appellee was told by him 
that the only policy he would buy must be noncancellable, 
and on condition that he be given an opportunity to 
examine it before he would be obligated. The agent 
agreed to proceed on that basis. It was because of this 
that the agent wrote “issued on approval” on the appli- 
cation before it was signed by appellee. The agent asked 
the questions of the application consecutively as they are 
numbered and in the order they appear, and wrote there- 
in the answer to each as given by appellee, except the 
answers to questions 12, 17, and 18. The application 
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when signed by appellee, taken from his office, and 
delivered to appellant by the agent, had no answer to any 
of these questions. His explanation for not inserting an 
answer to question 12 was: “It was an approval policy” 
and as to questions 17 and 18, his explanation for the 
omission was: “I have an idea he was in a hurry and I 
was in a hurry to get out of there * * *.”. The application 
reached the home-office manager of appellant, and he 
wrote in pencil the answers to these questions. He did 
not know appellee, had never communicated with him, 
and did not obtain authority.from him to answer the 
questions. The application was submitted to the under- 
writer of appellant. The questions were answered on 
the application when it came to him. He examined it, 
relied upon the truthfulness and accuracy of the answer 
to each of the questions, and approved it. The policy 
was issued and the agent who secured the application 
took the policy to appellee, called his attention to the 
insertion of the answers to these questions by the man- 
ager of appellant, and the photostatic copy of the appli- 
cation. Appellee read or looked over the application and 
the policy, retained it, and gave the agent a check for the 
first premium. 

The evidence of appellee is that he did not read the 
application; that questions 12, 17, or 18, or any of them, 
were not asked by the agent, and there-was no answer 
to any of them in the application when he signed it; that 
he relied on the agent to ask the questions, to insert the 
correct answers, and he relied upon each statement made 
by him to appellee; that the agent did not say that the 
policy was to be issued subject to approval by appellee, 
and he supposed if the application was accepted a policy 
would be issued; that he gave the agent a check for the 
first premium when he signed the application; that the 
policy came to him by mail; and that he did not read 
it or the photostat attached, but put it in his safe and did 
not look at the-copy of the application attached to the pol- 
icy until six or seven years later. He first discovered 
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the answers to these questions were inserted in the appli- 
cation when appellant produced the original application 
’ at the first trial of this case in 1944. A person present 
when the application was prepared in the office of 
appellee did not hear the agent ask either of the questions 
now being considered. 

Appellant seeks application of the rule that the leav- 
ing of blanks in a written instrument after execution and 
delivery implies authority to fill them and creates an 
agency in the receiver of the instrument to do so in the 
manner contemplated by the maker, in the absence of 
fraud or violation of instructions. The propriety of mak- 
ing an insertion in a completed written instrument 
depends upon authority to do so. The rule in this juris- 
diction is stated in Montgomery v. Dresher, 90 Neb. 632, 
134 N. W. 251, 38 L. R. A..N.S. 423: “The filling in of a 
blank in a written instrument is not, strictly speaking, 
an alteration of the instrument. Where a blank is filled 
in, it is a question of authority so to do.” See, also, 
Reilley Bros. v . Thompson, 127 Neb. 683, 256 N. W. 642; 
Holman v. Higgins, 134 Tenn. 387, 183 S. W. 1008, L. R. 
A. 1916F 1263, Ann. Cas. 1917E 515; 3 C. J. S., Alteration 
of Instruments, § 62, p. 976. The weight of the evidence 
supports a finding that these questions were not pro- 
pounded to or answered by appellee, and that there was 
no consideration of or statement concerning any of them 
by him. The assertion of the agent that he asked ap- 
pellee the questions, and he gave answers to them as they 
were later placed in the application, is materially weak- 
ened and made improbable by the unsatisfactory and in- 
appropriate explanation that he did not insert the answer 
to question 12 because the policy was to be issued subject 
to approval by appellee when the inquiry thereof did 
not concern any condition attached to the issuance of the 
policy, but was directed to the health of appellee, and 
the explanation of the agent that he did not show answers 
to questions 17 and 18 because he and the applicant 
were limited for time is not convincing in view of the 
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very short time required to write the one word answer. 
Appellant is deprived of the advantage of the rule 
it suggests by the absence of proof of authority to fill 
the blanks and the admission of the representative of 
appellant who supplied the answers to the questions that 
he did not know appellee, had never communicated with 
him, and had not been granted authority. 

Appellant claims that the negative answer of appellee 
to question 9 in the application was incomplete and false 
because appellee had been declined life and disability 
insurance, and renewal of a disability policy held by him 
had been refused. The record contains evidence that 
appellee was not asked this or any similar question; that 
he was asked by the agent if he had been refused life 
insurance; he answered he had been by Reliance Life 
Insurance Company about 1918, and had since then ob- 
tained $60,000 of life insurance; and that the agent said: 
“Why, that’s a long, long time ago, and since you have 
obtained all of that life insurance’ * * * ‘there’s no use of 
my putting that down.’”’ Appellee believed and relied on 
his statement. He was corroborated by the person pres- 
ent at the time of the conversation who heard him tell 
the agent that he had applied to the Reliance Life In- 
surance Company for a policy which was refused and 
not issued or delivered. The application of appellee to 
Reliance Life Insurance Company about 1918 for a life 
insurance policy was not accepted. He applied to Aetna 
Life Insurance Company in 1926 for a life insurance — 
policy of $25,000 and was later informed by its agent 
that the company had a regulation as to the amount it 
would carry on a risk, and the company would not issue 
the policy. The agent did not say that appellee as a 
risk for life insurance had been declined. The company 
had made extensive investigation because of the applica- 
tion of appellee. A letter of the company states: “* * * 
our inspection report is clear in every respect,” but we 
do not “‘* * * care to increase our line inasmuch as we are 
now carrying $45,000. of insurance on Mr. Milder’s life.” 
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The inspection report referred to physical, moral, and 
financial hazards, and the statement that it was clear 
meant that the physical examination, moral, and financial 
position of the applicant were satisfactory. The company 
was curtailing on larger policies, it had the limit it 
wanted, and this was the sole reason given for not accept- 
ing the offer of appellee. He did not understand or 
believe that he had been rejected for life insurance. The 
appellant produced the testimony of its agent who se- 
cured the application to the effect that he asked appellee 
all the questions on it and the answers that appear in it 
are the answers to the questions as made by him, and 
that appellee did not state he had been rejected for life 
insurance by the Reliance Life Insurance Company or 
the Aetna Life Insurance Company. The appellant also 
produced the testimony of its underwriter that he relied 
upon the truthfulness, accuracy, and completeness of the 
answers to the interrogatories of the application and 
would not have approved the application or the issuance 
of a policy to appellee if he had known that he had been 
declined life insurance and denied renewal of an accident 
and health policy. 

The evidence as to what was or was not said concern- 
ing the refusal of Reliance Life Insurance Company to 
accept the application of appellee for life insurance is in 
irreconcilable conflict. Appellee claims he informed the 
agent of appellant of the fact that an application had 
been made and refused, and that the agent thought the 
rejection of the application was unimportant and inserted 
a negative answer to the question in the application. The 
agent denies this and positively asserts that appellee 
denied he had ever been refused either life or disability 
insurance. The trial court saw and heard the witnesses, 
and obviously accepted the version of the facts given by 
the appellee. He was corroborated; the agent was not. 
It is concluded from the entire showing in this regard 
that appellee informed the agent that he had been re- 
jected for life insurance by the Reliance Life Insurance 
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Company about the year 1918, and the agent incorrectly 


answered the question. This situation is not new in this 
state, and it has been held that where the applicant 
makes a truthful disclosure and the solicitor of insurance 
writes a false answer in the application, he acts as the 
agent of the insurance company, and it is estopped from 
claiming fraud or misrepresentation. If an application 
for insurance is drawn by an agent of the insurer and he 
fills in false answers to the interrogations contained 
therein which are truthfully answered by the insured, 
the insurer cannot rely upon the falsity of such answers 
in seeking to avoid liability under the policy issued upon 
the application. The agent acts for the insured and it is 
estopped to base any right upon the default of its agent. 
Russell v. Glens Falls Indemnity Co., 134 Neb. 631, 279 
N. W. 287; Roth v. Employers Fire Ins. Co., 123 Neb. 300, 
242 N. W. 612; Fadden v. Sun Ins. Office, 124 Neb. 712, 
248 N. W. 62; Rubinson v. North American Accident Ins. 
Co., 124 Neb. 269, 246 N. W. 349; Metropolitan Life Ins. 
Co. v.’Alterovitz, 214 Ind. 186, 14 N. E. 2d 570, 117 A. L. 
R. 770; 29 Am. Jur., Insurance, § 242, p. 238. 

Appellant refers to and quotes Gillan v. Equitable Life 
Assurance Society, 143 Neb. 647, 10 N. W. 2d 693, 148 
A. L. R. 496, in reference to its assertion that appellee 
should not have been permitted to contradict, by oral 
evidence, parts of the application for the insurance. The 
discussion of that subject and the rule adopted in that 
case are limited to actions at law for a recovery on the 
policy and are not pertinent to this or any case in equity 
to reform, cancel, or rescind an insurance contract. This 
appears from the language therein: “The proper rule of 
law is that in an action at law on an insurance policy an 
assured may not, by parol evidence, impeach the written 
statements of the assured in the application in those cases 
where the application has become a part of the contract 
* * *” Likewise, the reference therein and quotation 
from the case of Lumber Underwriters of New York v. 
Rife, 237 U.S. 605, 35 S. Ct. 717, 59 L. Ed. 1140, as follows: 
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“Of course if the insured can prove that he made a differ- 
ent contract from that expressed in the writing he may 
have it reformed in equity. What he cannot do is to take 
a policy without reading it and then when he comes to 
sue at law upon the instrument ask to have it enforced 
otherwise than according to its terms. The court is not 
at liberty to introduce a short cut to reformation by 
letting a jury strike out a clause.” The terms of a written 
contract may not be varied or contradicted by parol 
evidence. A party may not generally avoid the effect of 
a written contract by showing he signed it without read- 
ing it or in ignorance of its provisions, but he may have’ 
relief from its terms for fraud or any other recognized 
equitable ground. The general rule referred to is not 
applicable in an action between the parties to the contract 
where the basis of the relief sought is that the writing 
by reason of fraud or other recognized equitable ground 
does not express the agreement actually made. Reilley 
Bros. v. Thompson, supra. 

The evidence above summarized shows that appellee 
made an application to Aetna Life Insurance Company 
for a policy of life insurance. It was not accepted 
because the company did not desire to increase the 
amount of insurance that it then.had on his life. The 
reason for the failure to issue the policy had nothing to 
do with appellee’s desirability as a risk. It is generally 
considered that a false answer to the inquiry of whether 
or not the applicant had been rejected for life insurance 
is material to the risk and affords ground for avoiding 
the policy upon proof of falsity of the answer. It is a 
matter peculiarly within the knowledge of the insured. 
In Muhlbach v. Illinois Bankers Life Assn., 108 Neb. 146, 
187 N. W. 787, this court said: “Where the question in the 
application calls for an answer peculiarly within the 
knowledge of the applicant, an untrue answer relating to 
a matter material to the risk and relied upon by the insur- 
er will avoid the policy. * * * In Swanback v. Sovereign 
Camp, W. O. W., 103 Neb. 34, the insured falsely stated 
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that he had never been rejected by any other insurance 
company in applying for life insurance, and it was held 
that the false statement avoided the policy. It will be 
observed that the questions asked in these cases called 
for information peculiarly within the personal knowledge 
of the applicant.” See, also, Gillan v. Equitable Life 
Assurance Society, supra; George v. Guarantee Mutual 
Life Co., 144 Neb. 285, 13 N. W. 2d 176. 

The situation here is entirely different. The non- 
acceptance of the application of appellee by the Aetna 
Life Insurance Company was because he already had 
insurance equal to the limit it desired to accept. This 
did not require him to disclose the facts in a subse- 
quent application for insurance. Such a declination of 
an application for insurance is not material to the risk 
in the sense that it must be disclosed by the applicant 
for subsequent insurance. In Solez v. Zurich General 
Accident & Liability Ins. Co., 54 F. 2d 528, the facts 
were that the insured had been issued an accident policy 
by the defendant and suit was brought thereon by his 
beneficiary. It was contended that he had been guilty 
of fraud and misrepresentation by denying in his appli- 
cation for insurance to defendant that a prior application 
made by him to Metropolitan Life Insurance Company 
for a health and accident policy had been rejected. The 
evidence disclosed that his application to that company 
was rejected because at that time it had issued indem- 
nity policies to him in excess of the limit under the 
rules of that company. The court held that the insured 
had not made a misrepresentation or been guilty of 
fraud as a matter of law. It said: “Rejection of appli- 
cation because insured already had insurance exceeding 
insurer’s limit held not material to risk as respects 
necessity of disclosure in subsequent application to 
another company.” In the opinion the court observed: 
“The last application to the Metropolitan Life Company 
was indeed rejected, but the plaintiff learned of: the 
reason, which had nothing to do with his desirability 
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as a risk. He could not have supposed that the ques- 
tion included such a transaction, and in fact it did not 
concern the risk at all.” In 1 Appelman, Insurance Law 
and Practice, § 291, p. 326, the author says: “A rejec- 
tion of an application for additional insurance * * * need 
not be disclosed, particularly where the reason for re- 
jection is on the ground that the applicant already has 
insurance exceeding the insurer’s limit.” 

Appellee had an accident and health policy in exist- 
ence on April 1, 1926, by the United States Fidelity & 
Guaranty Company, and it was discontinued at the end 
of a policy period. The experience of the appellee with 
the company in the settlement of a claim by him under 
the policy was unsatisfactory and he told the agent of 
the company who had acted in reference to the insur- 
ance that when the time came for renewal of the policy 
he did not want it renewed. He explained these facts 
to the agent of appellant at the time the application was 
made for the policy involved in this case. A witness 
testified that he heard appellee tell the agent at the 
time the application was prepared that he had cancelled 
a policy issued to him by the United States Fidelity & 
Guaranty Company. The man who was agent for this 
company at the time the policy was issued to appellee 
and important to the discontinuance of the policy testi- 
fied that he was then writing insurance, collecting 
premiums on business produced by him, and handling 
renewals for the company; that appellee told him that 
he was dissatisfied with the settlement of his claim made 
by the company and that the agent should not renew 
his policy with that company; and that the agent then 
notified the company that the appellee had informed 
him not to renew the policy and asked the company 
that the policy not be renewed. The agent of appellant 
denied the testimony of appellee that he had advised 
the agent the facts of the discontinuance of this policy 
of the United States Fidelity & Guaranty Company. 
It is claimed that the negative answer to the inquiry 
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in the application, has any renewal of disability insur- 
ance been refused, was false and a fraudulent misrepre- 
sentation of a material fact within the knowledge of the 
insured sufficient to avoid the policy here in controversy. 

The evidence is convincing that putting an end to 
the policy issued to appellee by the United States Fidel- 
ity & Guaranty Company was at his request, by his 
direction, and with his consent, and that it was a sur- 
render and not a cancellation or refusal to renew. There 
is no evidence in this record that the company did any- 
thing toward discontinuing the policy until it was in- 
formed not to renew or continue the policy. An insur- 
ance company might well regard it as a fact material 
to be known by it in passing upon the acceptance of a 
risk that insurance previously secured by the applicant 
had been regarded by the insurer as an undesirable 
risk and had been discontinued. The fact that there 
had been a previous voluntary surrender of an insurance 
policy by the insured would be of slight, if any, import- 
ance. If appellant regarded the previous surrender of 
a policy by the applicant as a fact material to be known 
by it, it should have specifically required information 
as to that, as well as concerning the prior cancellation 
or refusal to renew any policy. Rabin v. Business Men’s 
Association, 116 Kan. 280, 226 P. 764, 38 A. L. R. 26. 
This objection cannot: be sustained. 

Appellee by his answers to inquiries of the application 
asserted that he was sound physically and that he had 
not had medical or surgical treatment or any local or 
constitutional disease not previously mentioned therein 
within five years of June 26, 1936. Appellant claims the 
representations thereby made were knowingly false and 
fraudulent and entitles it to be relieved of any liability 
because of the policy issued appellee by it in reliance 
on the truthfulness of his answers. 

Appellant produced evidence that appellee was at the 
Mayo Clinic in Rochester, Minnesota, on the 16th day 
of August 1934, and talked with a specialist in internal 
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medicine who was also a senior consultant in digestive 
troubles. Appellee, at the suggestion of the doctor, 
talked with two other members of the staff. He did not 
go through the clinic. He had no laboratory work or 
physical examination, and no examination of his head. 
He was given advice and a prescription. He had: been 
at the clinic before, and many times a person who has 
registered previously returns and does not have a com- 
plete recheck. That is what he did. He consulted the 
doctor as a specialist in allergies because he heard he 
was interested in this problem. Appellee complained 
of hives with which he had suffered except for periods 
of remission since the age of 16. He did not mention 
dizziness or deafness, and made no complaint of faulty 
hearing in 1934. The doctor had no memory or record 
that appellee had Meniere’s syndrome in 1934. “I don’t 
remember that we talked about the Meniere’s.” The 
discussion on his visit was hives. Appellee had a ten- 
dency to get big hives on any part of his body. He said 
once or twice he nearly lost his life because his throat 
swelled up, he would have a pain in his abdomen, and 
that -is definitely associated in medical science with 
hives. The hives might come in his ears or brain or 
pinch the nerves in the ear. This gave the doctor the 
thought that the hives were connected with Meniere’s 
disease. He suspected this, but could not prove it. He 
had a distinct memory of a consultation revealing ap- 
pellee had Meniere’s disease. “Oh, yes; very distinct 
with regard to 1941 and 1942 but not 1934.” Such a 
conclusion was not made in 1934 because appellee was 
there one day to discuss with the doctor one problem— 
hives. A person might have hives and live a normal 
life. “In most instances they are not disabling * * *.” 
It was in 1941 for the first time he had an opinion as 
to Meniere’s syndrome. He and his associates in 1941 
for the first time, after appellee had gone through the 
clinic very completely and four or five had examined 
him from different aspects, believed appellee had Men- 
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iere’s syndrome with nerve deafness, and that the symp- 
toms ran back for years. This is when appellee was 
told he had this disease. A specialist in nervous and 
mental diseases examined the nervous system of appellee 
at the Mayo Clinic in March 1941, and found some dis- 
turbance with the function of his eighth nerve on the 
right side which had to do with hearing and balance, 
but did not determine the cause of the trouble. The 
nature of the ailment was that he had a progressive diz- 
ziness involving the eighth nerve. 

A specialist in diseases of the ear, nose, and throat 
made an examination of appellee at the Mayo Clinic 
on March 11, 1941, and it was negative except a bilateral 
nerve deafness with giddiness and some of the character- 
istics of Meniere’s disease, but not definite at that time, 
and he did not conclude that the patient was afflicted 
with that disease. The doctor first testified he had no 
recollection of appellee, anything he said, or of the 
examination, except as shown by the record; that he 
had no memory of any statement made by appellee as to 
the duration of his trouble; but later testified that .ap- 
pellee said it had been 16 or 17 years. Appellee had 
no objective symptoms, and the doctor based his in- 
formation upon what he claims appellee told him. He 
said giddiness may be produced by a great many things 
such as eye disorders, anemia, certain ‘diseases involving 
the cerebellum, and other similar conditions.. 

The evidence of appellee was in substance that: 

An eye, ear, nose, and throat specialist of Omaha 
who had been acquainted with appellee from childhood 
and shad a professional relationship with him'from 1936 
until 1942, testified he gave him treatment in June of 
1936 for sore throat and nasal cold; that appellee was 
not then afflicted with Meniere’s syndrome, and that 
there was no evidence that he was at any time from then 
until sometime in 1941. An Omaha physician, a special- 
ist in internal medicine, testified appellee had been his 
patient since February 10, 1942, until November 21, 
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1947. He made an examination of him on February 
10, 1942, and found he had Meniere’s syndrome. There 
is no specific treatment or known cure for it, and his 
opinion was that appellee is permanently and totally 
disabled. He testified that hives, or urticaria, are an 
allergic manifestation, cause not always known, charac- 
terized: by skin eruptions, look like flea bites, come out 
spontaneously on the body, and produce itching. They 
come and go, usually in a matter of hours, sometimes 
over a long period, and sometimes don’t recur for 
_years. Hives are not serious and do not seriously affect 
the health of a person who has them, and they do not 
prevent a person afflicted from carrying on his usual 
business or occupation. When he took the history of 
appellee he stated that he had had hives, but the doc- 
tor did not recall that he had an attack of hives since 
he first saw him in 1942. Hives, or urticaria, are not a 
symptom of Meniere’s syndrome. He never knew of any 
kind of hives causing the death of any person. Appellee 
did not suffer from angioneurotic edema at any time 
while appellee was his patient. 

Appellee was 54 years of age on June 26, 1947, has 
a business education, and is a graduate pharmacist. 
He was employed in a retail pharmacy in Omaha from 
1914 until 1915; he owned and operated a retail drug 
business from 1915 until 1918; he was in the Army 
from September 18, 1918, to February 15, 1919; from 
1919 until February 8, 1933, he personally operated the 
retail drug business again; he was associated with his 
brother in the Milder Oil Company for about two years; 
and he was engaged in the wholesale liquor business as 
owner and manager from the spring of 1935 until April 
30, 1942. He was active, worked long hours, performed 
arduous work, and lost no time from his employment 
or business because of illness of any nature from 1914 
until the early part of 1942, except for about a week in 
1925 when he was operated on for piles or fistula, about 
four or five months as a result of an accident in July of 
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1937 resulting in hernia, and about a year after he 
suffered the hernia, he was disabled for 12 days caused by 
a diseased appendix and an operation for its removal. 
He had hives all his life, but was never disabled or 
lost any time because of them. They would appear for 
an hour or two and would be gone. He always had 
periods of remission; sometimes he would not have an 
attack for as much as five or six years. They were 
evidenced by a breaking out about the size of a small 
sleeve button. He never had giant hives or a hive in 
his throat, never carried any instrument to administer 
injections to himself as a relief for hives, and never told 
anyone that he had. He was at Mayo Clinic in 1925 
after his operation for piles, and had a check-up. He 
took his mother, his sister, and her daughter to the Mayo 
Clinic in 1934. His mother had been ill and was unable 
to get a diagnosis of her trouble. His niece was allergic, 
and she was trying to find the cause of it. Appellee did 
not go to the Mayo Clinic at that time for himself. 
While he was there he talked with Dr. Alvarez, who 
was a sufferer from hives. He was not given any treat- 
ment or prescription. He at that time made no com- 
plaint to anyone about loss of hearing, dizziness, or any 
condition, except a statement that he had had hives for 
16 or 17 years. There was nothing said about dizziness, 
a hive in his throat, or a hive on his brain, and he made 
no statement that he was suffering from angioneurotic 
edema, and the fact was he had none of these condi- 
tions. He was not advised in 1934 by Dr. Alvarez or 
any other doctor that he was suffering from Meniere’s 
disease or had a Meniere’s syndrome. His contact with 
Dr. Alvarez in 1934 at the clinic was not more than ten 
minutes. He was examined at the Mayo Clinic in 
March of 1941. No one then told him that he had 
Meniere’s disease, and he had no knowledge that he 
was suffering from any condition of that kind. He 
carried on his usual business and was in good health 
until about January 1942. He consulted Dr. Thompson 
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in February of 1942, who referred him to Dr. Young. 
Dr. Thompson told appellee that he had Meniere’s 
syndrome, that he ought to get out of business and take 
a complete rest for six months or a year. His condition 
got worse, and he had his business liquidated by April 
30, 1942. He had a severe attack on May 25, 1942, and 
since that time he has been disabled. He returned to 
the Mayo Clinic in June of 1942, and it was then that 
Dr. Alvarez told him that he and the consultants had 
concluded that he had Meniere’s syndrome. 

Appellee told the agent of appellant at the time the 
application was taken that he was at the Mayo Clinic 
in 1934 in reference to- hives which he had had all. his 
life, and the agent said: “‘one out of every ten people 
are allergic so,’ * * * ‘I don’t have to put that down.’ ” 
Appellee was corroborated by the testimony of his wife, 
and his nephew, who worked with appellee beginning 
in 1934. He testified that he was present when the 
application for insurance was taken, and he heard ap- 
pellee tell the agent of appellant about his hives and 
the fact that he had been at the Mayo Clinic. 

The evidence is convincing that the fact that appellee 
was affected with hives cannot be associated in any 
way with Meniere’s disease with which he has suffered 
since 1942. There is a failure of proof that hives are 
a symptom, cause, or aggravation of Meniere’s syndrome. 
These have not been in any way connected. There is 
no support by anything in the record of a claim that 
appellee had any reason to believe that he was affected 
by any disease except hives on June 26, 1936, the date 
of the application for the insurance. He at that time told 
the agent he had hives and had been to the Mayo Clinic. 
It was in the early part of 1942 that anyone formed an 
opinion that appellee had Meniere’s disease, and he was 
for the first time so advised and charged with notice 
that he probably had it. It is this disease that caused 
the disability of appellee. Any ordinary, reasonable, 
disinterested person with knowledge of the facts as they 
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existed at the time the application was made, as shown 
by the record, would have believed appellee was then 
sound physically and that he had not had medical or 
surgical treatment for any disease not explained to the 
agent within five years of that time. He was justified 
in believing and saying he was sound physically. He 
had worked long hours without loss of. time all his 
mature years, except for the three brief periods men- 
tioned in the summary of the evidence. He was accepted 
for military duty; qualified for more than $50,000 of 
life insurance; and had operated and was then operating 
a successful business. There is absence of any fact 
from which intent or purpose to deceive in this respect 
could be inferred. In Carpenter v. Sun Indemnity Co., 
138 Neb. 552, 293 N. W. 400, it is said: “Untrue rep- 
resentations made by the assured in his application, 
where the questions eliciting such statement call for 
matters of opinion, judgment, or belief, will not avoid 
a policy issued thereon, unless it is shown that the 
misrepresentations were knowingly made with intent 
to deceive.” See, also, -Mublbach v. Illinois Bankers 
Life -Assn., supra. 

The appellant argues that the enkon of the policy 
with a copy of: the application attached thereto by 
appellee was a ratification and adoption of all statements 
‘appearing in.the application; that appellee is estopped 
from asking or having reformation of the application; 
and that the insured was bound as a matter of law to 
know the contents of the application. When the insured 
states the facts correctly to the agent of the company, 
he is not bound to exercise vigilance thereafter to de- 
termine whether or not the agent exercised care, good 
faith, or truthfulness in his transactions on behalf of 
the company. The company is estopped from seeking 
to avoid its contract because of a mistake or fraud 
committed by its agent, if the insured acted in good 
faith, although he may have been negligent. The case 
of Robinson v. Union Automobile Ins. Co., 112 Neb. 
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32, 198 N. W. 166, is pertinent to this contention. Therein 
it is said: “It is next contended that, where a party 
accepts a contract of insurance and makes no effort to 
examine or read the policy until a loss occurs, he is 
bound by the terms of the policy as written. Several 
authorities are cited as sustaining this principle, * * * 
The cases cited, however, in the main are actions on 
contracts as written and where one or the other of the 
parties seeks to avoid the legal effect of some clause in 
the contract of which he had no personal knowledge. 
They are not actions for reformation of the contract. 
In such an action, where one party seeks the aid of a 
court of equity to require the contract to conform to 
the actual intent and agreement of the parties, a dif- 
ferent rule is applicable. It is a general principle, 
sustained by abundant authority, that if, by inadvert- 
ence, accident, or mutual mistake, the terms of the 
contract are not fully set forth in the policy, it may be 
reformed so as to express the real agreement.” See, 
also, Mogil v. Maryland Casualty Co., 147 Neb. 1087, 26 
N. W. 2d 126. 

Appellant has not established a right to have the 
policy rescinded or cancelled. The appellee has shown 
good cause for reformation of the policy in the respects 
requested by his final pleading herein. 

Appellee claims he became totally disabled from dis- 
ease or sickness on May 25, 1942, and because thereof, 
has since suffered total permanent disability and total 
loss of time, and is entitled to monthly payments of 
$100 a month commencing on that date and continuing 
during disability because of “PART J” of the contract 
of insurance, as follows: “For total disability resulting 
from disease, the cause of which originates more than 
thirty days after the effective date of this policy, the 
Association will pay for such loss of time, beginning with 
the THIRTY-FIRST day of disability: (1) MONTHLY 
INDEMNITY AT THE RATE OF ONE HUNDRED 
($100.00) DOLLARS. . .So long as the Insured lives 
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and suffers total disability and total loss of time from 
sickness or disease which confines the Insured continu- 
ously within doors and requires regular visits therein 
by a legally qualified physician, or (2) MONTHLY IN- 
DEMNITY AT THE RATE OF FIFTY ($50.00) DOL- 
LARS. . .So long as the Insured lives and suffers total 
disability and total loss of time from sickness or disease 
_ which does not continuously confine the Insured within 
doors but requires regular medical attention. * * *” 

The evidence is that on May 25, 1942, the insured suf- 
fered sudden, severe illness with unconsciousness and 
recurring unconsciousness at intervals for four or five 
hours resulting in disability which confined him to his 
bed for two or three days, and at his home the balance 
of that week. This was the first illness’he had of this 
character. Dr. Romonek and Dr. Greenberg were called 
and attended him at his home on May 25, 1942, and Dr. 
Romonek saw him from time to time during his con- 
finement at home because of this. attack. About a week 
later, while he was shaving in the bathroom, appellee 
became unconscious, fell, injured himself, and was cared 
for by Dr. Romonek and Dr. Thompson in his home. 
On Saturday night following the bathroom incident, 
he had an attack resulting in unconsciousness, and was 
attended by Dr. Romonek. Early in June 1942, he, 
accompanied by his wife, made a trip by train to 
Rochester, Minnesota, was examined at the Mayo Clinic, 
and remained there about two weeks. The first part of 
July he made a trip with Dr. Romonek to Chicago and 
consulted with and was examined by Dr. Brunner, a 
specialist. He had an attack resulting in unconscious- 
ness after he returned from Chicago. Dr. Thompson 
cared for him at his home. He made a trip to Chicago 
by train in August of 1942 accompanied by his younger 
son, and while there consulted with and was examined 
by Dr. Brunner a second time. 

Appellee has been for many years afflicted with hives 
or urticaria, an allergic manifestation characterized by 
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an eruption of the skin and mucous membranes, on any 
part of the body, that produce severe itching. They are 
subject to extended periods of remission. Vasomotor 
disturbance or angioneurotic edema is a spasm of a 
group of large blood vessels at the base of the brain. It 
became known in February of 1942 that appellee had 
Meniere’s syndrome, which means generally injury to 
some part of the hearing mechanism of the ear, or along 
the nerve back into the brain, and is associated with 
attacks of nausea, vomiting, dizziness, buzzing in the ears, 
and deafness, and accompanied by sudden and unpredict- 
able spells of a few minutes to one-half hour of instabil- 
ity to the extent that the individual affected may fall 
and suffer unconsciousness. The balancing mechanism 
of the inner part of the ear is the labyrinth, and Meniere’s 
disease may be due to its inflammation, or labyrinthitis, 
sometimes called vasomotor disturbance, resulting in a 
congestion of the blood vessels and a pressure on the 
inner ear. He was compelled to discontinue his business 
and all kinds of work, and since May 1942, has been 
prevented from engaging in any kind of gainful employ- 
ment or activity. The cause of his disability is incurable 
and permanent. 

Appellee, in February 1943, made trips from his home 
to a downtown office in Omaha, and conducted negotia- 
tions for the settlement of his claims against appellant on 
account of his disability. He, accompanied by his wife 
and daughter-in-law, went by automobile from Omaha to 
Florida the first of May 1943, and remained until June 
21. There was provision for fishing where they stayed, 
and he fished two or three times a week. There is no 
showing that he saw, consulted, or was treated by a 
doctor while there. In December 1943, he, Mrs. Milder, 
his son, and daughter-in-law, made a trip from Omaha to 
California and lived at San Bernardino, California, sev- 
eral months. Dr. Romonek had moved from Omaha to 
California in June of that year. The distance between 
his office and where Milder lived was about 70 miles. 
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Milder made trips from there to the office of Dr. Romo- 
nek for treatments about three times a week while in 
California. He traveled by automobile and drove the car 
a part of the time on these trips. He did some fishing. 
The record does not show that any doctor called on 
Milder. Late in July 1946, he made a trip from Omaha 
to International Falls, Canada, in company with “Bill 
Boazberg and a friend of his” on a fishing trip. He made 
a trip from Omaha to Chicago soon after Thanksgiving 
in 1946 unaccompanied, so far as the record shows, and 
while there he saw and was examined by Dr. Brunner. 
He made a trip from Omaha to Pittsburgh, Pennsylvania, 
early in December 1946, alone so far as the record 
indicates, and while there consulted and was examined 
by a specialist recommended to him by Dr. Thompson. 
He, Mrs. Milder, and their daughter made a trip from 
Omaha to Kansas City, Missouri, by automobile in May 
or June 1947, the purpose of which is not shown, and he 
and his wife made a number of trips from Omaha to 
Kansas City, Missouri, after May of 1942, sometimes by 
train and sometimes by automobile. The purpose of 
these trips is not stated. He, accompanied by his wife, . 
made a trip to New York by automobile in July 1947, to 
attend a business meeting and have a vacation. The trip 
was of ten days’ or two weeks’ duration. He operated an 
automobile sometimes when he was alone, but more © 
often when someone was with him. He preferred riding 
in a car rather than walking, and drove a car lots of times 
when he was alone. “I just can’t stay home.” He made 
trips from his home in Omaha, at 4815 Davenport Street, 
to the tavern operated by his sons on North 16th Street, 
almost every day. “I might as well spend my time there 
as wearing some of my friends out in their other busi- 
nesses * * *.” He operated the cash register in the tav- 
ern, and he sometimes served himself and his friends with 
food in the tavern. Since May 25, 1942, he spent his time 
staying home, coming down town, visiting, fishing, and 
going for a walk frequently. The condition of appellee 
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during the trial of this case was worse than at any other 
time after June of 1942. He attended the trial and was a 
witness on seven days. The record does not show that 
he had occasion for, or received medical treatment while 
attending the trial, or that there was a recess or any 
postponement because of his ill health. It does show that 
he became emotional on one occasion, and a recess of ten 
minutes was taken, at the end of which he resumed the 
witness stand. Dr. Warren Thompson of Omaha was the 
appellee’s doctor from February 10, 1942. He was, 
according to the record, at the home of appellee to render 
him professional services on two occasions—about a week 
after May 25, 1942, and on October 31, 1944. Appellee 
frequently visited the office of Dr. Thompson, but there 
were periods of three to six months during which Dr. 
Thompson did not see him. 

The policy must be construed, as any other contract, in 
accordance with its general scope, its design, and the in- 
tention of the parties at the time it was made as disclosed 
by the whole instrument. There is no assertion that 
there is ambiguity or inconsistency in the part of the 
_ policy providing health or illness indemnity. These pro- 
visions are clear and unambiguous, must be taken and 
understood in their plain and ordinary meaning, and 
applied in a reasonable manner. Smith v. United States 
’ Fidelity & Guaranty Co., 142 Neb. 321, 6 N. W. 2d 81; 
American Life & Accident Ins. Co. v. Nirdlinger, 113 
Miss. 74, 73 So. 875. The immediate problem is the 
amount of recovery permissible to appellee because of 
his disability resulting from jill health. The provisions 
of the policy containing and limiting the obligation of 
appellant on this subject have been set out. The answer 
to the problem turns upon two clauses in the part relating 
to total disability and total loss of time from sickness or 
disease “which confines the Insured continuously within 
doors and requires regular visits therein by a legally 
qualified physician” and “which does not continuously 
confine the Insured within doors but requires regular 
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medical attention.” Appellee insists that the vital condi- 
tion of recovery in accordance with the first provision of 
the part quoted is total disability, and if the insured is 
totally disabled, it can make no difference in the risk 
whether or not he is continuously confined within doors 
or departs therefrom frequently and repeatedly, if such 
departure and traveling about is for reasonable purposes 
with the approval and advice of his physician in an 
endeavor to restore his health. Similar clauses to these 
have frequently been considered by the courts, and dif- 
ferent results reached. The decisions are not in harmony 
and cannot be reconciled. Each case depends largely on 
its particular facts and the language of the contract. 
Mackprang v. National Casualty Co., 127 Neb. 877, 257 N. 
W. 248. The contract of insurance with which this case 
is concerned plainly contemplates two degrees of illness | 
—‘one that confines the insured continuously within 
doors” and “one that does not continuously confine the 
insured within doors” although the insured must in either 
instance be totally disabled and require medical atten- 
tion. Mere total and permanent disability of the insured 
by disease or illness is not sufficient. The contract makes 
total disability and total loss of time from sickness or 
disease which confines the insured continuously within 
doors and regular visits therein of the insured by a 
legally qualified physician an indispensable criterion of 
disability which entitles the insured to the maximum 
indemnity. Reeves v. Midland Casualty Co., 170 Wis. 
370, 174 N. W. 475; Federal Life Ins. Co. v. O’Connell’s 
Committee, 276 Ky. 606, 124 S. W. 2d 1043; Mutual Bene- 
fit H. & A. Assn. v. Ferrell, 42 Ariz. 477, 27 P. 2d 519; 
Sawyer v. Masonic Protective Assn., 75 N. H. 276, 73 A. 
168; Carabelli v. Mountain States Life Ins. Co., 8 Cal. 
App. 2d 115, 46 P.-2d 1004; Garvin v. Union Mut. 
Casualty Co., 207 Iowa 977, 222 N. W. 25, 61 A. L. R. 633. 
There are two provisions in the policy for illness disa- 
bility benefits. Both require that the disease must occa- 
sion total disability and total loss of time, and that the 
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insured have regular medical attendance. The only 
difference in the conditions of these is that the first is 
mandatory that the disability shall confine the insured 
continuously within doors. The second requires only 
nonconfining disability. Obviously the feature which 
distinguishes confining disability and nonconfining disa- 
bility within the terms of the policy is the continuous con- 
finement within doors and regular visits and treatment 
by a physician. Ifthe words “which confines the insured 
continuously within doors and requires regular visits 
therein by a legally qualified physician” are to have the 
meaning as contended by appellee, they are wholly dis- 
regarded and read out of the contract, and in that view 
there is no purpose for, effect, or meaning of the second 
provision relating to nonconfining disability. This may 
not lawfully be done. The parties agreed by the contract 
that insurance should be paid according to the degrees of 
sickness which incapacitated the insured, and that the 
maximum benefits should be measured by continuous 
confinement within doors. The court is not warranted 
in ignoring this unambiguous condition by construction 
or arbitrary disregard of the terms of the contract. The 
clause relating to nonconfining sickness can no more be 
disregarded than those limiting the time for which the 
insurance shall be paid. To do so would be to make a 
different contract than the parties made. Reeves v. 
Midland Casualty Co., supra; Mutual Benefit H. & A. 
Assn..v. Ferrell, supra; Federal Life Ins. Co. v. O’Con- 
nell’s Committee, supra. The entire contract must be 
regarded with a conscious effort to give effect to every 
part of the instrument without disproportionate empha- 
sis upon one to the neglect of other provisions. Smith v. 
United States Fidelity & Guaranty Co., supra; Central 
Nebraska Public Power & Irrigation District v. Tobin 
Quarries, Inc., 157 F. 2d 482. 

A health and accident insurance company may limit 
its liability in any reasonable manner. The provisions of 
the policy involved in this case recognize that hazard 
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in health insurance is greater than in accident insurance. 
Ordinary knowledge and experience support that view. 
The symptoms of disease are frequently only subjective, 
while in cases of accident the evidence is more commonly 
objective. The terms of the policy also recognize that 
with unguarded health policies, slight illness might tempt 
an insured to seek relaxation from ordinary labor or 
activity at the maximum expense of an insurer. If, how- 
ever, the.claimant in order to enjoy the fruits of his simu- 
’ lations must be confined continuously within doors and 
have regular visits therein by a physician, he will quickly 
grow weary of them. It is to discourage doubtful claims 
of total disability from illness or the protraction of illness 
for the purpose of securing maximum benefits of insur- 
ance contracts that insurers condition full indemnity to 
confinement indoors accompanied by regular medical at- 
tendance. This is the character of the contract under 
which appellee claims. It does not unreasonably limit 
liability, and no principle of public policy is thereby 
contravened. -Hamilton v. Mutual Benefit Health & 
Accident Assn,, 133 Neb. 464, 275 N. W. 863; Stone v. 
Physicians Casualty Assn., 130 Neb. 769, 266 N. W. 605; 
Pirscher v. Casualty Co. of America, 131 Md. 449, 102 A. 
546, L. R. A. 1918B 996; Rocci v. Massachusetts Accident 
Co., 222 Mass. 336, 110 N. E. 972, Ann. Cas. 1918C 529. 

A construction of the contract sufficiently liberal to 
comprehend maximum recovery by appellee is urged. 
It is a sound principle of law that doubt and ambiguity 
in an insurance contract should be resolved in favor of 
the insured. Frequent decisions.of this court affirm this 
rule, but this doctrine does not mean that a clear. provi- 
sion of the contract is to be ignored or words stretched 
to include. gratuities... The language from another deci- 
sion quoted with approval in Stone v. Physicians Casual- 
ty Assn., supra, clearly states this: “‘ ‘It does not follow, 
however, that the terms of an insurance policy may be 
distorted from their natural meaning, or that the agreed 
liability of the insurer should be enlarged into one 


548 NEBRASKA REPORTS [Vou. 152 
Mutual Benefit Health and Accident Assn. v. Milder 


which only a new contract could have imposed, nor, 
indeed, that a court should indulge in scholastic sub- 
tleties to extend the rights of the insured. * * * Courts 
should not be ‘‘cunning and astute to evade, rather than 
quick to perceive and diligent to apply, the meaning of 
the words,” as manifestly intended by the parties.’ ” 
The condition imposed by the contract that contin- 
uous confinement within doors with regular medical 
attendance is a requirement of recovery of maximum 
indemnity for total disability and total loss of time 
occasioned by illness or disease should not be literally 
but reasonably applied, and the insured is not thereby 
required to remain within doors constantly, but there 
must be a substantial confinement within doors and 
regular medical attendance therein by reason of the 
illness. There may be needful and beneficial interrup- 
tion of the confinement with the approval and advice 
of his physician in attempts to restore the health of the 
insured, and there may be necessary deviation from con- 
finement indoors on account of occurrences or emer- 
gencies over which he has no control, but this does not 
mean that the requirement of confinement within doors 
may be ignored or disregarded, and recovery had under 
this provision of the policy merely because insured is 
totally disabled and suffers a total loss of time. If an 
insured is able to and does leave his home and travels 
about as he desires for purposes not connected with his 
sickness, as the evidence summarized herein shows ap- 
pellee did for the larger part of the time with which 
this case is concerned, he is not continuously confined 
indoors within the meaning of a policy of the kind in- 
volved herein. While the extent of the disability of 
insured to pursue his usual business activities could not 
well have been greater, nevertheless the record fails to 
show his disability falls within the contractual classi- 
fication which entitles him to full indemnity for the 
entire time of his disability. Mackprang v. National 
Casualty Co., supra; Hines v. New England Casualty Co., 
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172 N. C. 225, 90 S. E. 131, L. R. A. 1917B 744; Mass- 
achusetts Protective Assn. v. Picard, 76 F. 2d 684; 
Garvin v. Union Mutual Casualty Co., supra; Federal 
Life Ins. Co. v. O’Connell’s Committee, supra; Pirscher 
v. Casualty Co. of America, supra; Mutual Benefit H. 
& A. Assn. v. Ferrell, supra; American Life & Accident 
Ins. Co. v. Nirdlinger, supra. a 

The finding is that appellee was disabled by a con- 
fining illness, within the terms of the policy, commenc- 
ing May 25, 1942, and continuing until the first day of 
May 1943, and because thereof he is entitled to recover 
from appellant commencing on June 25, 1942, at the 
rate of $100 a month, as provided by the policy, with | 
interest on'each installment from the time due; that 
he has been disabled by nonconfining illness, within the 
provisions of the policy, from May 1, 1943, and is en- 
titled to recover from appellant on account thereof at 
the rate of $50 a month from that date and as long as 
his said disability continues, with interest on each in- 
stallment from the time it matures; that no premium 
on account of the policy of insurance became payable on 
or after August 1, 1942, and no obligation on appellee to 
pay any premium has since existed, or will exist while 
his total and permanent disability continues; and that 
appellee is entitled to recover the sum of $52 with in- 
terest thereon from August i, 1942, on account of the 
premium paid that date on the policy. 

The judgment should be, and is, that the decree of 
the district court is reversed and the cause remanded 
with directions to the district court to enter judgment 
as follows: That the petition of appellant be denied; 
that the policy of insurance involved herein be reformed 
in the respects requested in the last pleading of ap- 
pellee, William Milder, in the district court; that appel- 
lee have and recover from appellant for the period of 
May 25, 1942, to May 1, 1943, $100 a month with interest 
on each installment from maturity; that the first pay- 
ment became due June 25, 1942; that appellee have and 
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recover from appellant $50 a month from May 1, 1943, 
as long as his disability as herein found continues, with 
interest on each installment from the time it is due; that 
no obligation on appellee to pay premiums on the policy 
involved herein existed on August 1, 1942, or since, or 
will exist while appellee suffers total and permanent 
disability; and that appellee have and recover from ap- 
pellant $52 with interest from August 1, 1942, and the 
costs of this appeal, including the sum of $2,500. allowed 
in the district court and the sum of $1,000 in this court 
as compensation for the attorneys for appellees. 
REVERSED AND REMANDED WITH DIRECTIONS. 


UNDERWRITERS ACCEPTANCE CORPORATION, A CORPORATION, 


APPELLEE, V. WILLIAM A. DUNKIN, APPELLANT. 
41 N. W. 2d 855 


Filed March 23, 1950. No. 32692. 


1. Appeal and Error. The rule is that no judgment shall be 
reversed or affected by reason of any error or defect in the 
pleadings or proceedings which does not affect the substantial 
rights of the adverse party. 

2. Usury: Sales. A dealer in automobiles may in good faith sell 
a car on time for a price in excess of the cash price without 
tainting the transaction with usury, though the difference in 
prices may exceed lawful interest for a loan. 

3. Replevin. Where the plaintiff in an action of replevin claims a 
special interest only in the property in controversy by virtue of a 
mortgage or other lien, his measure of damage, in case the 
property cannot be returned, is the amount of his lien with 
interest and costs, within the value of the property. 


AppeaL from the district court for Douglas County: 
JACKSON B. CuasE, JupcE. Reversed and remanded with 
directions. 


William A. Ehlers, for appellant. 


Fitzgerald & Smith, and James W. R. Brown, for 
appellee. 
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Heard before Srmmons, C. J., CarTER, MESSMoORE, 
YEAGER, CHAPPELL, WENKE, and Bostauau, JJ. 


WENEE, J. 

This is an action in replevin brought by Underwriters 
Acceptance Corporation against William A. Dunkin. It 
is based on a chattel mortgage lien. It was brought for 
the purpose of recovering possession of a DeSoto automo- 
bile. After the automobile had been taken it was re- 
possessed by defendant. The action then proceeded as 
one in damages. The court found for the plaintiff. 
Defendant filed a motion for a new trial and has 
appealed from the overruling thereof. Plaintiff has cross- 
appealed. 

Appellant contends that the trial court erred in refus- 
ing to enjoin appellee from instituting and maintaining 
this action while an equity action, which he had instituted 
in the district court for Douglas County, was pending. 
He also contends the trial court erred in refusing to 
consolidate the two cases. 

In order to clarify these contentions it should be stated 
that appellant, prior to the institution by appellee of this 
replevin action, had instituted an action in the district 
court for Douglas County against appellee and J. E. 
Samson, doing business as Crosstown Motors. The action 
instituted by appellant involved the same subject matter 
as here. Therein appellant sought relief which included 
the relief for which he asks here. We will refer to this 
action as the equity action. 

We have searched the transcript in the replevin action 
for a ruling of the trial court on either of these issues but 
have failed to find any such ruling. A question not pre- 
sented and ruled on by the trial court will not be con- 
sidered on appeal. Neither does a motion, which was 
never presented and ruled on below, present anything 
for review. Horbach v. Butler, 135 Neb. 394, 281 N. W. 
804; 4 C. J. S., Appeal and Error, § 321, p. 656. 

The transcript herein filed contains most of the pro- 
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ceedings had in the equity action, although the actions 
were separately tried and this appeal is in the replevin 
action only. The records in the equity action show rul- 
ings were therein had on both questions which are here 
sought to be reviewed. It is apparently appellant’s 
thought that the following stipulation consolidated the 
two cases for the purpose of appeal. Similar stipulations 
were made in both actions. The stipulation in the replev- 
in action is as follows: “That the case of William A. 
Dunkin, as plaintiff, and against Underwriters Accept- 
ance Corporation, as defendant, appearing on Docket 399, 
page 324, and the above entitled case of Underwriters 
Acceptance Corporation, as plaintiff, vs William A. Dun- 
kin, as defendant, appearing in Docket 402, page 267, 
involving the same parties and the same issues, and hav- 
ing been considered and decided together, that on an 
appeal by either party in either case, that any part of 
the pleadings, orders of the court, and the evidence in 
the other case may be made a part of the clerk’s tran- 
script and the Bill of Exceptions, upon request of either 
party, as effectually as if a part of the case in which 
an appeal may be taken.” 

This stipulation does not have the effect of consolidat- 
ing the two cases for the purpose of appeal. 

While this stipulation permitted the parties on appeal 
to include in the transcript in the replevin action the 
pleadings and orders in the equity action, it did not 
thereby make them orders in the replevin action. Error 
cannot be predicated upon rulings which have never 
actually been made in the case appealed. 

But assuming that such orders had been entered in the 
replevin action and that the trial court had refused to 
enjoin the appellee from instituting and maintaining the 
replevin action and had also refused to consolidate the 
two cases, could prejudicial error requiring reversal be 
based thereon? We think not. It appears that a full 
trial was had in both cases, that the trial court consid- 
ered and decided them together, and that decrees were 
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entered in each case. That is all that a trial could have 
accomplished had the cases been either consolidated or 
the equity case tried alone. 

Section 25-853, R. R. S. 1943, provides: “The court in 
every stage of an action must disregard any error or 
defect in the pleadings or proceedings which does not 
affect the substantial rights of the adverse party; and no 
judgment shall be reversed or affected by reason of such 
error or defect.” 

We said in Moore v. Schank, 148 Neb. 228, 27 N. W. 
_2d 165: “The rule is that no judgment shall be reversed 
or affected by reason of any error or defect in the plead- 
ings or proceedings which does not affect the substantial 
rights of the adverse party. § 25-853, R. S. 1943. We need 
not determine whether or not the action of the trial court 
was erroneous. It is not contended by defendant that any 
substantial right was affected, and it is not apparent to 
us that the ruling had any such effect. There is no 
merit in the assignment.” 

We find these contentions to be without merit. 

The record discloses that appellant bought the car 
herein involved from J. E. Samson of Omaha, Nebraska, 
doing business as Crosstown Motors. It was a used 1940 
DeSoto sedan. Appellant paid $370 in cash on the pur- 
chase price and executed his note and chattel mortgage 
for the balance. The note and mortgage are the subject 
matter of this action. The note is in the principal sum 
of $898.50 and is payable in 15 monthly installments of 
$59.90 each, commencing on July 14, 1946, and continu- 
ing to and including September 14, 1947. Three pay- 
ments were made and the remaining 12 installments 
remain unpaid. 

The appeal and cross-appeal present each of the parties’ 
theory of why the trial court was wrong in entering the 
judgment that it did. The trial court entered a judgment 
for appellee in the sum of $550.30. This is the sum of 
$730, less the three installments which appellant had 
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paid. The $730 is more fully referred to and explained 
later in the opinion. 

Appellant contends he bought the car for $1,100 and 
paid thereon the sum of $370, thus leaving a balance due 
of $730; that he financed this balance through the 
appellee; that appellee has a license to operate under the 
Nebraska statutes authorizing installment loans, referred 
to by the parties as the Small Loan Act, and was operat- 
ing as such licensee; that it charged the sum of $168.50 
as a finance charge in making the loan; that the amount 
charged for making the loan is in excess of that per- 
mitted by section 45-137, R. S. 1943; and that, by reason 
thereof, the provisions of that statute make the loan void - 
and uncollectible. 

Appellee contends that Samson in selling the car had 
two prices, one for cash and another if purchased on time; 
that the cash price was $1,100 and the time sale price was 
$1,268.50;.that appellant purchased the car on time; that 
he paid thereon $370; that there remained owing on the 
time sale purchase price the sum of $898.50; that the note 
and mortgage were given in payment thereof; and that 
the question of interest or charges for making a loan is 
not involved in the transaction. 

If the facts sustain this theory of the transaction then 
the appellee is right for we have often said: “‘A dealer 
in automobiles may in good faith sell a car on time for 
a price in excess of the cash price without tainting the 
transaction with usury, though the difference in prices 
may exceed lawful interest for a loan.’ Grand Island 
Finance Co. v. Fowler, 124 Neb. 514, 247 N. W. 429.” 
American Loan Plan v. Frazell, 135 Neb. 718, 283 N. W. 
836. See, also, Fidelity Finance Co. v. Westfall, 127 Neb. 
56, 254 N. W. 710. 

However, we do not need to decide the question of 
whether appellant bought the car on a time sale price. 
Assuming the transaction was in fact a loan made to 
finance the unpaid balance of the cash payment, as appel- 
lant contends, he would not be correct because all of the 
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$168.50 was not added as finance charges. The $168.50 
included $38.75 which was a premium paid for insurance 
on the car during the period of the loan. This insurance 
premium was a proper item to include in the loan. See 
section 45-139, R. S. 1943. It was not payable by the 
seller under the provisions of the invoice, as would have 
been the situation had the transaction been a time sale. 
Since the facts do not sustain appellant’s contention that 
the $168.50 was all finance charges for making the loan, 
we find his contention based thereon to be without merit. 

The car was returned to the appellant. We think the 
following principle is here applicable: “Where the 
plaintiff in an action of replevin claims. a special inter- 
est only in the property in controversy by virtue of a 
mortgage or other lien, his measure of damage, in case 
the property cannot be returned, is the amount of his lien 
with interest and costs, within the value of the property.” 
Hickman-Williams Agency v. Haney, ante p. 219, 40 
N. W. 2d 813. 

We find the note to be valid. The amount owing, with 
interest, is only a matter of computation. However, the 
record provides no satisfactory evidence upon which the 
value of the automobile can be determined. We there- 
fore remand the ‘cause to the trial court with directions 
to receive evidence solely as to the value of the car at 
the time of the original filing of this action in the munic- 
ipal court of the city of Omaha and then enter a decree 
in accordance with the foregoing principle. 

There are many other questions raised by appellant but 
in view of our holding herein they become immaterial 
and need not be discussed. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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ANNETTA M. HoLMES, APPELLANT, V. JOHN E. HOLMES, 


APPELLEE. 
41 N. W. 2d 919 


Filed March 23, 1950. No. 32724. 


Divorce. In determining the question of alimony or division of 
property as between the parties, the court, in exercising its sound 
discretion, will consider the respective ages of the parties to the 
marriage; their earning ability; the duration of and the conduct 
of each during the marriage; their station in life; the circum- 
stances and necessities of each; their health and physical condi- 
tion; their financial circumstances as shown by the property 
owned at the time, its value at that time, its income-producing 
capacity, if any, and whether accumulated or acquired before or 
after the marriage; and from all such elements the court should 
determine the rights of the parties and all other matters per- 
taining to the case. 


AppEAL from the district court for Douglas County: 


Henry J. Beat, Jupce. Decree, when modified as di- 
rected, affirmed, 


Thomas J. Sheehan, Jr., for appellant. 
Fitzgerald, Tesar & Welch, for appellee. 


Heard before Srtmmons, C. J., CaRTER, MESsMoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


WENKE, J. 

This is a divorce action tried in the district court for 
Douglas County. From a decree in her favor Annetta 
M. Holmes, plaintiff below and appellant here, appeals. 
John E. Holmes, defendant below and appellee here, 
cross-appeals. 

Appellant’s appeal relates itself to that part of the 
decree which fixes the amount of alimony awarded her 
and the form of the payment thereof; the amount of 
the allowance for the support of the four minor chil- 
dren, custody of whom was awarded to her; and the 
amount of attorney fees allowed her attorney and the 
form of the payment thereof. Appellee’s cross-appeal 
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relates to the amount which the court fixed as alimony 
' and the requirement that he pay the taxes, insurance, 
and upkeep of the home, the use of which was awarded 
appellant for the benefit of the children. 

Since the action is in its nature equitable, and there- 
fore considered here de novo, we shall consider both 
parties’ contentions as they relate to these issues by a 
general disposition thereof. 

The record discloses that these parties were married 
on June 16, 1934. Four children were born to this mar- 
riage. They are, with their respective ages as of the 
time of the trial, as follows: Jo Anne, a daughter, 14 
years; John Ernest, a son, 12 years; Gerald Alvin, a 
son, 10 years; and Jeanne Alice, a daughter, 2 years. 
The custody of these children was awarded appellant. 
At the time of the trial appellant was 36 years of age 
and appellee 37. 

Appellee is a son of Ernie and Rose P. Holmes of 
Omaha. He is one of three children. From the prop- 
erty of his parents, subsequent to their death, appellee 
received the residence property herein involved de- 
scribed as the south 40 feet of Lots 19 and 20, Block 
12, Poppleton Park Addition to Omaha, and located at 
502 North 48d Street, together with the furniture and 
furnishings therein, and the sum of $15,812.99. These 
parties moved into this home shortly after appellee’s 
mother died in January 1940 and have resided therein 
since that time. 

In January 1947 appellee entered into a partnership 
with Clifford R. Galley to conduct a steak house and 
bar. This business they were still operating at the time 
of the trial. It is referred to as the “Jack Holmes Steak 
House and Tavern” and located at 5002 Center Street 
in Omaha. Appellee has a two-thirds interest in the 
ownership thereof. 

The decree, with reference to alimony, provides as 
follows: “Plaintiff be and hereby is awarded the sum 
of Fifty ($50.00) Dollars per month as permanent ali- 
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mony, * * * until the sum of Five Thousand ($5,000.00) 
Dollars is paid by the defendant to the plaintiff as per- 
manent alimony, PROVIDED, HOWEVER, that in the 
event the plaintiff should remarry before the full sum 
of $5,000.00 is paid, any future installment payments 
due on such permanent alimony shall cease and any 
remaining balance due and ‘owing on the date of the 
remarriage of the plaintiff shall be cancelled and de- 
fendant relieved from making any further installment 
payments upon the said alimony judgment and the said 
judgment for said alimony shall be fully satisfied as to 
said future installment payments due after her said 
remarriage upon the amount originally awarded to the 
plaintiff herein.” 

Appellant contends the sum of $5,000 awarded to her 
as alimony is too low, whereas appellee contends it is 
too high. Appellant also objects to the provision re- 
lating to the cancellation and satisfaction of any re- 
maining balance in case of remarriage. 

Section 42-318, R. S. Supp., 1949, provides in part 
as follows: ‘Upon every. divorce from the bonds of 
matrimony for any cause excepting that of adultery 
committed by the wife, and also upon every divorce 
from bed and board, from any cause, if the estate and 
effects restored or awarded to the wife-shall be insuf- 
ficient for the suitable support and maintenance of her- 
self and such children of the marriage as shall be com- 
mitted to her care and custody, the court may further 
decree to her such part of the personal estate of the 
husband and such alimony out of his estate as it shall 
deem just and reasonable, having regard to the ability 
of the husband, the character and situation of the 
parties, and all other circumstances of the case.” 

With reference thereto, insofar as here applicable, we 
said in Swolec v. Swolec, 122 Neb. 837, 241 N. W. 771: 
“Permanent alimony is founded upon the right of the 
wife to such support from her husband as she would be 
reasonably entitled to expect, considering all of the cir- 


VoL. 152] JANUARY TERM, 1950 559 


Holmes v. Holmes 


cumstances of the parties, and this obligation continues 
after their legal separation. Permanent alimony was 
unknown at common law, and in this state is based upon 
section 42-318, Comp. St. 1929 (now section 42-318, R. S. 
Supp., 1949), which declares that the court may award 
‘such alimony out of his-estate as it shall deem just and 
reasonable, having regard to the ability of the husband, 
the character and situation of the parties, and all other 
circumstances of the case.’ It will be Seen at once that, 
under such a liberal statute, the fixing of the amount of 
the alimony rests alone upon the sound discretion of the 
court. The first factor that should be taken into con- 
sideration is the financial circumstances of the parties, 
and all of the property owned by the parties should be 
considered and its value ascertained as of the time of the - 
decree. Next, the’ income and productiveness of the 
property should be considered, together with the earning 
capacity and future prospects of the parties; the manner 
in which such: property was acquired, whether through 
joint savings or by inheritance; and the contributions 
made by each, together with the value of the services 
rendered by each of the .parties during their marriage. 
If evidence relating to the respective ages of the parties, 
the duration of and conduct during the marriage, their 
station in life, respective wants, circumstances‘ and nec- 
essities, has been given, it should bé considered, together - 
with the health and physical condition of the parties, 
especially if the wife’s health has been affected by the 
habits or conduct of the husband, * * *.” 

As held in Martin v. Martin, 145 Neb. 655, 17 N. Ww. 2d 
625: “In determining the question of alimony or divi- 
sion of property as between the parties, the court, in 
exercising its sound discretion, will consider the re- 
spective ages of the parties to the marriage, their earn- 
ing ability, the duration of, and the conduct of each 
during, the marriage, their station in life, the circum- 
stances and necessities of each, as well as their health 
and physical condition, and whether the property was 
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accumulated before or after the marriage, and from all 
of such elements the court, in allowing or refusing to 
allow permanent alimony, will determine the rights of 
the respective parties and all other matters pertaining to 
the case.” 

The record discloses that at the time of the trial these 
parties had been married about 15 years. They are still 
comparatively young people and apparently in good 
health, although appellant has been somewhat affected 
by this trouble. They had very little property at the time 
of their marriage. Appellee afterwards, as has already 
been set forth, received substantial property from his 
parents. At the time of the trial the property owned 
consisted of the home, the furniture and furnishings 
therein, a two-thirds interest in the Jack Holmes Steak 
House and Tavern, and a 1948 Buick car. The evidence 
shows these properties were reasonably worth the follow- 
ing amounts: The home $9,500; the furniture and fur- 
nishings in the home $600; the two-thirds interest in the 
partnership, considering the obligations then owing, 
$10,366; and the car $1,900. The record shows these 
parties owed $2,200 personal obligations. This amount 
includes the sum of $750 owing on the car. 

The appellee devotes his full time in helping to operate 
the partnership business. In 1947 both he and his part- 
ner withdrew therefrom the sum of $2,175 as salary. 
This resulted in the business showing an operating loss 
of $1,076.12 for that year. In 1948 each partner withdrew 
$4,160 as salary. In addition thereto the business showed 
an operating profit for that year of $4,234.48. This was 
left in the business and became part of the assets thereof. 
During the first five months of 1949 each partner with- 
drew $85 a week as salary. The business during this 
five-month period, although slightly down considering 
the same period in 1948, seems to have been fairly good. 
Just what profits, if any, it made during this period is 
not shown. 

The home, although having a reasonable rental value 
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of $90 a month, will not produce any income for appellee 
for many years as its use has been awarded appellant for 
the purpose of making a home for the four children. This 
will be more fully discussed in connection with the award 
made with reference to their support. 

The evidence fully sustains the divorce granted to 
appellant. To set out the nature of appellee’s conduct, 
which caused the marriage to fail, would serve no useful 
purpose. This is particularly true in view of the fact 
there are four minor children involved ‘in this proceed- 
ing. Suffice to say that in considering the question here 
involved we shall take into consideration the facts 
relating thereto. 

Without further detailing what the record discloses, 
but taking into consideration all of the facts disclosed by 
the evidence that relate thereto, we find the amount fixed 
is neither too small nor excessive but, in our opinion, fair 
and reasonable. Likewise we think it should be paid in 
installments and that the provision therefor that it be 
paid at the rate of $50 a month is proper. 

With reference to appellant’s objection to the provision 
relating to cancellation and satisfaction of any balance 
remaining unpaid in case of remarriage, we find it well 
taken. 

As stated in Dunlap v. Dunlap, 145 Neb. 735, 18 N. W. 
2d 51: “We recognize that under our statutes the legisla- 
ture has enabled the court to retain control over the 
financial situations of the parties, where it is necessary 
or advisable to do so. However, we do not think the 
purpose of divorce proceedings are designed or interided 
to prevent domestic misadventure from ever becoming a 
closed book financially as between the parties. There are 
cases, and we have so held, where the situation of the 
parties and the contingencies are such that the amount 
of alimony cannot be placed in a lump sum without 
danger that such allowance may prove unjust or inequita- 
ble to one or the other of the parties and it is therefore 
proper for the court to provide for the payment of a 
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stated sum at fixed periods over an indefinite period. 
However, ‘Generally, we do not approve of allowing 
alimony in the form of an annuity, or requiring the hus-: 
band to pay a fixed sum each month during the life of 
the other party, or for an indefinite period of time.’ 
Martin v. Martin, decided February 16, 1945, ante p. 
655, 17 N. W. 2d 625. See McGechie v. McGechie, 43 
Neb. 523, 61 N. W. 692.” See, Metschke v. Metschke, 146 
Neb. 461, 20 N. W. 2d 238; Swanson v. Swanson, 137 Neb. 
699, 290 N. W. 908. 

Having determined that the amount of alimony allowed 
is reasonable there is no reason why it should be made 
indefinite by a provision canceling or satisfying all un- 
paid balances in case of remarriage. The trial court’s 
decree should be modified to remove this provision and, 
by so doing, make the amount allowed definite and 
certain. 

With reference to the support allowed for the four 
minor children, custody of whom was awarded appellant, 
the decree provides as follows: 

“Defendant shall pay to plaintiff the sum of One Hun- 
dred ($100.00) Dollars per month for the support and 
maintenance of said children, * * *. In this connection 
the sum of $25.00 per month is awarded for each of the 
four children herein, and upon any of said children be- 
coming self-supporting, emancipated or deceased, that 
said payment be reduced accordingly for such child be- 
coming self-supporting, emancipated or deceased. 

“Plaintiff is awarded and granted the use of the home 
located at 502 North 43rd Street, Omaha, Nebraska, 
legally described as the South 40 feet of Lots 19 and 20, 
Block 12, in Poppleton Park, an Addition to the City of 
Omaha, Douglas County, Nebraska, for the benefit of 
said children, but that defendant shall pay all taxes 
levied and assessed against said property, both de- 
linguent and as they accrue, and defendant shall pay 
for all necessary and reasonable repairs of said home. 
In this connection, it is further ordered that in the 
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event plaintiff should remarry, said home shall be va- 
cated immediately and possession thereof delivered to 
defendant.” 

Appellant contends the cash allowances for the sup- 
port of these children are.inadequate whereas appellee 
contends that the requirement that he pay the taxes, 
insurance, and upkeep of the house is excessive. It 
appears the house needs considerable repairs and there 
are considerable back taxes thereon. The. latter were 
included in the $2,200 debts which we have previously 
referred to as owing by these parties at the time of trial. 

The facts disclosing the ability of appellee to pay 
have already been set forth. The amount awarded for 
the children’s support is, under all the circumstances, 
fair and reasonable. It would unduly burden appellee 
to require him to pay more. As to the provision requir- 
ing appellee to pay the taxes and necessary and reason- 
able repairs on the home, we find it to be proper. Ap- 
pellant is without means other than as herein provided 
for her and the children. The children, because of 
their age, will require most of her time. Appellee has 
ability to earn and can and should meet these obligations. 

There is, however, one change that should be made 
in this regard. The use of the home is properly awarded 
appellant “for the benefit of said children,” but the 
decree provides that “in the event plaintiff should re- 
marry, said home shall be vacated immediately and 
possession thereof delivered to defendant.” Since the 
use is for the benefit of the children this provision should 
be changed to provide that appellant’s use thereof shall 
not terminate until all of the children have either be- 
come self-supporting or emancipated. It should pro- 
vide that when that event occurs then appellant shall 
immediately vacate the same and turn the possession 
thereof over to the appellee. 

There is one further item in this regard. The find- 
ings of the court are to the effect that appellant should 
be awarded the furniture but the decree does not so 
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provide. It should be corrected accordingly by adding 
such a provision. 

The decree, with reference to attorney fees for ap- 
pellant’s attorney, provides as follows: ‘Defendant shall 
pay to Thomas J. Sheehan, Jr., Attorney for plaintiff, 
* * * the sum of Six Hundred ($600.00) Dollars as at- 
torney fees, payable at the rate of Twenty-five ($25.00) 
dollars per month to each, * * * until the full amount 
of $600.00 has been paid to each attorney.” 

In fixing the amount of attorney: fees each case must 
be considered on its own merits. Such fees should 
be reasonable in amount considering the nature of the 
case. In so doing the court should consider the ques- 
tions involved, the time reasonably necessary to prop- 
erly prepare and present the case to the court, the 
amount involved, the results obtained, the character and 
standing of counsel, and all other factors bearing on 
or relating thereto. 

In view of the foregoing we think the fee of $600, 
being in addition to the temporary allowance of $100 
which has been paid, is reasonable and fair. However, 
we find the manner of its payment, which extends the 
time therefor over a period of two years, is unreasonable. 
It should be modified to make it payable at once, the 
same as the other costs. 

We therefore direct that the decree of the trial court 
be modified as follows: That the provision therein 
relating to the cancellation or satisfaction of any unpaid 
balance of alimony, in case appellant remarries, be de- 
leted therefrom and the payment of said installments 
be made definite and certain until the full sum of $5,000 
has been paid; that the award of the use of the home 
to appellant for the benefit of the children be modified 
so it shall not terminate until all of the children are 
either self-supporting or emancipated; that the decree 
be made to include provisions in accordance with the 
court’s finding that appellant be awarded the furniture; 
and that the provision with reference to the payment 
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of attorney fees awarded appellant’s attorney be modi- 
fied to make the fee allowed payable immediately. 
When modified in accordance herewith the decree of 
the trial court is affirmed. 

The costs of this proceeding, including a fee of $250 
allowed appellant’s attorney for services rendered to 
her in this court, are taxed to appellee. 

DECREE, WHEN MODIFIED AS DIRECTED, AFFIRMED. 


In RE CONDEMNATION BY THE STATE FIRE MARSHAL OF 
THE COUNTY JAIL LOCATED IN THE CouUNTY COURTHOUSE 
In OGALLALA, NEBRASKA. E. C. IVERSON, STATE FIRE 
MarRSHAL, APPELLANT, V. KEITH COUNTY, APPELLEE. 

41 N. W. 2d 858 
Filed March 23, 1950. No. 32733. 


Prisons: Buildings. In an appeal from an order of the district 
court determining the propriety of an order of the State Fire 
Marshal condemning premises as a fire hazard the review is de 
novo as in equity. 


AppEAL from the district court for Keith County: 
Isaac J. NISLEY, JuDGE. Reversed with directions. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for appellant. 


Firmin Q. Feltz, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGu, JJ. 


YEAGER, J. 

This is an appeal from a judgment or decree of the 
district court for Keith County, Nebraska, sustaining 
objections of the County of Keith, Nebraska, to an order 
of E. C. Iverson, State Fire Marshal of the State of 
Nebraska, condemning and requiring demolition of the 
county jail of the County of Keith and dismissing the 
action instituted by the State Fire Marshal. E. C. Iver- 
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son is appellant and the County of Keith is appellee. 

The events which furnished the basis and the back- 
ground for this action were substantially the following: 
On or about October 27, 1948, the appellant, by his assist- 
ant G. E. Ekstrand, issued an official order to the appellee 
commanding the proper officials, within 30 days, to make 
repairs to and correct conditions in the courthouse of the 
County of Keith in the basement of which is located the 
county jail. In the order it was substantially asserted 
that the jail and the courthouse in its existing condition 
endangered the life of prisoners in the jail and other 
occupants in the courthouse. By the order the jail was 
condemned and the officials of the county were com- 
manded to close it. 

Whether or not the command to close the jail was ever 
complied with does not appear in the record. Some but 
not all of the repairs directed by the order were made. 

The appellant took no further steps until May 13, 1949, 
when through his first assistant an order was issued 
condemning forthwith the jail. It was ordered imme- 
diately closed. No information appears as to the response 
of appellee to this order. 

Next we find on June 17, 1949, the appellant issued an 
order which contained a finding that the jail was, by 
reason of its condition, location, construction, and general 
arrangement, especially dangerous in case of fire or dis- 
aster, and was so situated as to endanger life, limb, and 
property. The command of the order was as follows: 

“NOW THEREFORE, by virtue of the authority con- 
ferred upon the State Fire Marshal and pursuant to the 
laws of the State of Nebraska, said jail is hereby con- 
’ demned and it is ordered that it be demolished and the 
materials therefrom be removed from the premises with- 
in thirty days from the date of the service of this order 
and notice upon the owners thereof.” 

The order was filed with the clerk of the district court 
on June 20, 1949. No question is raised as to service of 
this or any other order made by the appellant or as to 
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any procedural step taken by either of the parties to this 
action. 

On June 20, 1949, the appellee filed an answer and ob- 
jections to the order to close and demolish. On August 
3, 1949, an amended answer and objections was filed. 
The hearing in the district court was based upon the 
amended answer and objections. 

By the first paragraph of the answer the appellee 
denied the authority of the State Fire Marshal to issue 
the orders of October 27, 1948, and June 17, 1949, for the 
reason that there was no finding of the existence of 
defects as set forth in section 81-513, R. S. 1943, now sec- 
tion 81-513, R. S. Supp., 1949. The second paragraph 
amounts to a general denial of the factual statements in 
the orders. The third sets forth the location of the jail; 
it declares that the jail is in as good condition as could be 
expected considering the age of the courthouse, that there 
have been no fires or disasters in the building, that the 
county has reasonably complied with the order of 
October 27, 1948, and that the jail is reasonably safe for 
the confinement of prisoners under the surrounding con- 
ditions. The fourth paragraph is.a declaration of impos- 
‘sibility to demolish the jail without destruction of the 
courthouse. The prayer.is for annulment of the order of 
the appellant. - 

When the cause came on for trial in the district court 
the appellant through his attorney withdrew the portion 
of the order requiring demolition as follows: “The posi- 
tion of the State Fire Marshal is’ that we are not asking 
that the county jail be demolished and the materials 
removed, but that it be condemned and its further use as 
a county jail be prohibited from the date of taking of 
this order.” 

In this light and in the light of the substance of the 
answer and objections the only questions presented are 
those of whether or not the order of the appellant con- 
tained a finding of the existence of defects within the 
meaning of section 81-513, R. S. Supp., 1949, and whether 
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or not on the facts an order condemning and prohibiting 
the use of the premises as a jail was proper. 

It will be noted that no question of authority to issue 
the order is presented if it contains findings of defects 
within the meaning of section 81-513, R. S. Supp., 1949. 

The objection that there is no finding of defects is 
without merit. The order contains the following: 
“WHEREAS, the State Fire Marshal upon inspection of 
the County Jail located in the Keith County Court House, 
Ogallala, Nebraska, has found and determined that the 
said jail * * * is by reason of condition, location, con- 
struction, and general arrangement, especially dangerous 
in case of fire or disaster, and is so situated as to endanger 
life, limb, and property.” 

The order conformed to the requirements of the statute 

_which requirements are found in section 81-515, R. S. 
1943. This section provides that the order shall be in 
writing and that it shall recite the grounds therefor. It 
did so state. 

In approaching the question of whether or not on the 
facts the order of the appellant should have been sus- 
tained the review here is de novo as in equity. In re 
Application of Iverson, 151 Neb. 802, 39 N. W. 2d 797. 
This requires a review of the evidence. 

The Keith County courthouse is an old brick building 
which was constructed in 1888. It has two stories, an 
attic, and a basement. Its dimensions are not disclosed. 
The county jail is located in the west end of the basement. 
The jail is in two sections and is divided by a hallway 
extending from the west wall eastward. The north, 
west, and south walls of the courthouse serve as walls for 
the jail. Walls for the other sides are constructed within 
the basement. The north section is apparently lined with 
some type of composition material. The entrance to this 
section is by means of a steel door from the hallway. It 
is locked with a padlock. The south section is in part 
lined with steel. Inside this section is a steel cage. 
There is a space of about 18 inches between the cage and 
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the surrounding walls. There is a steel door from the 
hallway into the south section and a door in that end of 
the cage. There is also a door in the south end of the 
cage. In the wall of the building to the south of the 
south section is a door. This apparently opens into 
the areaway between the south wall and the south end 
of the cage. In practice all but one of these doors are 
locked with padlocks all of which require different keys. 
The steel door from the south section to the hallway has 
what is referred to in the record as a “regular” lock. 

The jail may be reached by descending a wooden stair- 
way located about the middle of the courthouse and then 
proceeding 30 to 50 feet west or by entering the door 
through the south wall. The door in the wall is however 
not used. Customary.access is by the stairway. 

The interior construction of the courthouse is of wood 
and the floors are oil-soaked and it appears reasonable to 
say from the evidence without detailing it that the inte- 
rior condition is such as would lend itself to rapid spread 
in case of fire in the building. 

After October 27, 1948, and before the trial herein an 
effort was made by the appellee to improve the condition 
of these premises in the respects under inquiry and it 
appears that the effort was in a measure successful. 

It is the substantial position of the appellant however 
that notwithstanding this, the jail was still sufficiently a 
fire hazard when the order was issued to require con- 
demnation of the jail for use as such. 

The appellee has shown by its evidence that nothing 
further may reasonably be done, taking into considera- 
tion the age of the building and the cost of alteration and 
repair, to make the jail any less a fire hazard than it was 
at the time of the trial. 

The concern of the district court at the trial was and 
of this court on review is therefore with regard to the 
question of whether or not this jail at the time the order 
was issued was a potential fire hazard or in the language 
of the statute (section 81-513, R. S. Supp., 1949) a “build- 
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ing or structure which by reason of age, dilapidated con- 
dition, defective chimneys, defective electric wiring, gas 
connections, heating apparatus, or other defect, is espe- 
cially liable to fire and which, in his judgment, is so 
situated as to endanger life or limb or other buildings or 
property in the vicinity.” 

On this question the evidence discloses that the south 
section of the jail is at least in part lined with fire resist- 
ant material or steel. The north section is not. En- 
trance to the south section may be gained either from 
the stairway which was mentioned or the south door. 
Entrance to the north section may be gained the same 
way except that if it is sought through the south door it 
becomes necessary to pass through the south section and 
through the doors on the north side thereof before arriv- 
ing at the north section. All doors of the jail except one 
are, aS pointed out, locked with padlocks. To pursue this 
latter course in case of fire would require unlocking the 
outside door, passage through the section, then releasing 
the lock at the other side which obviously is on the out- 
side. How this could be done is not apparent. 

Of course the avenues of egress are the same as of 
entrance but the only one readily available from the 
inside is the stairway. The outside door would not be 
available even to the custodian of the jail from the inside. 

In case a fire should start in the building which would 
prevent entrance or exit through the stairway the only 
recourse would be entrance through the south door by 
use of a key and then the unlocking of the other doors 
mentioned if under the conditions this could be accom- 
plished. Whether this could be done or not would depend 
of course upon the severity of the fire or smoke resulting 
from the fire. 

The evidence indicates that in reasonable probability 
a fire sufficient to prevent entrance through the stairway 
would also be sufficient to prevent any more than an 
opening of the south door and the door at that side of the 
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south section of the jail. It would not allow an approach 
to the other section. 

Such a situation might bring about the escape of 
prisoners from the south section but not so for those in 
the north section. The north section would be a trap. 

The use and occupancy of these premises as a jail under 
the evidence presents a constant danger to the inmates 
thereof, and in equity and good conscience and in the due 
regard which the public officials and the citizens of an 
enlightened community ought to have for human life 
they should not be employed for such purposes. They 
were rightfully condemned by the State Fire Marshal. 

The judgment or decree of the district court, the effect 
of which has been to vacate and render for naught the 
order of condemnation made by the State’ Fire Marshal, 
is vacated and set aside and the court is directed to enter 
judgment sustaining the order of condemnation of the 
premises in question for use as a jail. 

REVERSED WITH DIRECTIONS. 


Betty ANN PETERSON, APPELLEE, V. JOHN FRANCIS 


PETERSON, APPELLANT. 
41 N. W. 2d 847 


Filed March 23, 1950. No. 32748. 


1. Divorce. An appeal lodged in this court from a decree rendered - 
in a suit for divorce brings the case here for trial de novo upon 
the issues presented by such appeal as in other equity actions. 

Whether a wife should be granted alimony, where there 

is no accumulated property from the marriage, is not a question 

solely of the necessities of her situation, but equally one of 
fairness and justice, as between the parties, under all the 
circumstances. 

Permanent alimony is founded upon the right of the 

wife to such support from her husband as she would be reason- 

ably entitled to expect considering all the circumstances. Its 
amount rests upon the sound discretion of the court. 

In the division of property and allowance of alimony 
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in a divorce action, the court, in the exercise of judicial discre- 
tion, should consider the estate of the parties, if any, at the time 
of the marriage and their contributions since; the duration of 
the marriage; the wife’s loss of interest in the husband’s 
property by virtue of the divorce; the social standing, comforts, 
and luxuries of life which the wife would probably have enjoyed; 
the conduct of the parties leading up to the divorce; to which 
party the divorce was granted; the age, condition of health, and 
earning ability of the parties; and all other relevant facts and 
circumstances; and make such an award as appears to be fair 
and equitable. 


AppEAL from the district court for Buffalo County: 
ELprmce G. REED, Jupce. Affirmed as modified. 


Hamer, Tye & Worlock, for appellant. 
Minor & Minor, for appellee. 


Heard before Stmmons, C. J., Carter, MEssMore, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. ' 

Plaintiff was granted an absolute divorce from defend- 
ant upon the ground of extreme cruelty, and awarded 
$4,500 permanent alimony, payable $75 a month begin- 
ning October 1, 1949, and continuing until paid in full. 
Defendant’s motion for new trial was overruled, and he 
appealed, assigning as error solely that the judgment for 
alimony was excessive under the evidence, and was an 
abuse of judicial discretion. We affirm the judgment of 
the trial court as modified. 

An appeal lodged in this court from a decree rendered 
in a suit for divorce brings the case here for trial de novo 
upon the issues presented by such appeal as in other 
equity actions. Section 25-1925, R. R. S. 1943; West- 
phalen v. Westphalen, 115 Neb. 217, 212 N. W. 429; 
Lippincott v. Lippincott, 141 Neb. 186, 3 N. W. 2d 207, 
140 A. L. R. 901. 

This court has held that: “Permanent alimony is 
founded upon the right of the wife to such support from 
her husband as she would be reasonably entitled to 
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expect, considering all of the circumstances. Its amount 
rests upon the sound discretion of the court.” Swolec v. 
Swolec, 122 Neb. 837, 241 N. W. 771. It has also been 
held that: “Whether a wife should be granted permanent 
alimony, where there is no accumulated property from 
the marriage, is not a question solely of the necessities of 
her situation, but equally one of fairness and justice, as 
between the parties, under all the circumstances.” York 
v. York, 138 Neb. 224, 292 N. W. 385. See, also, Barton v. 
Barton, 126 Neb. 835, 254 N. W. 561. 

It has been generally held that in the division of 
property and allowance of alimony in a divorce action, 
the court, in the exercise of judicial discretion, should 
consider the estate of the parties, if any, at the time of 
the marriage and their contributions since; the duration 
of the marriage; the wife’s loss of interest in the hus- 
band’s property by virtue of the divorce; the social stand- 
ing, comforts, and luxuriés of life which the wife would 
probably have enjoyed; the conduct of the parties leading 
up to the divorce; to which party the divorce was 
granted; the age, condition of health, and earning ability 
of the parties; and all other relevant facts and circum- 
stances; and make such award as appears to be fair and 
equitable. Marquardt v. Marquardt, 151 Neb. 583, 38 N. 
W. 2d 403; Wade v. Wade, 149 Neb. 502, 31 N. W. 2d 420; 
Green v. Green, 148 Neb. 19, 26 N. W. 2d 299; Haussener 
v. Haussener, 147 Neb. 489, 23 N. W. 2d 700; Munsell v. 
Munsell, 147 Neb. 590, 24 N. W. 2d 566. 

In the light of the foregoing principles, we have 
examined the record. Plaintiff, 20 years of age, a high 
school and business college graduate, lived in Kearney 
with her parents, while employed at the Kearney Air 
Base in a secretarial capacity, with civil service rating of 
$2,799 a year. There she met defendant, a captain, A. 
U.S., only living child of his parents, 27 years of age, 6 
feet 1 inch tall, a high school graduate with 3 years 
college training at William and Mary. After an arduous 
courtship from March 13 to December 3, 1948, they be- 
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came engaged. They were to be married sometime in 
April. However, four times, at defendant’s insistence, 
the marriage date was advanced, and they were married 
on February 5, 1949, at an invitation church wedding in 
Kearney. In the meantime, defendant had told plaintiff, 
or plaintiff and her parents, that he owned $7,000 or more 
‘in bonds, approximately enough so that he could pay cash 
for a home they contemplated buying for $8,250, but that 
he preferred getting a G. I. loan; that he had $30,000 life 
insurance, of which he intended to make plaintiff the 
beneficiary; and that he would inherit one-half million 
dollars from his parents. He also told plaintiff after the 
marriage, while they were in California, that he had 
talked with his father about signing some of the bonds 
over to plaintiff. 

At the trial, however, on June 25, 1949, defendant ad- 
mitted that he told them he had $7,000 in bonds, which 
“was slightly exaggerated,” since he did have approxi- 
mately that much in bonds two years ago, purchased for 
him by his mother out of monthly allotments of $125 
from his pay while overseas, but that he had spent it all, 
“especially in the last four months,” and that he was 
then in debt and without any money. He also testified 
that he had only $10,000 of life insurance, and inferen- 
tially belittled his parents’ wealth. He further testified 
that he owned an automobile which he was paying for 
by the month. Plaintiff testified that at the time of the 
‘ marriage she knew that defendant had an allotment of 
$75 each month taken from his salary, which was sent 
back to San Diego and put in his savings account. 

Both parties liked athletics, and during the courtship 
they swam, bowled, danced, and attended numerous 
social functions. Approximately six months prior to the 
marriage, however, defendant was informed that plaintiff 
was diabetic, which apparently did not affect her health 
or activity. Thereupon, defendant entered no objections 
but made a study of diabetes. He consulted with physi- 
cians relative to plaintiff’s health and her ability to bear 
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healthy children. Prior to the marriage he went to the 
base hospital at Kearney and talked with a physician. 
There, at defendant’s request, insulin was requisitioned 
through the army base for plaintiff. Plaintiff, prior to 
the marriage, left her employment, withdrew her retire- 
ment pay, and spent approximately $600 in preparation 
for the wedding. Some of the debts for the wedding 
were not yet paid at the time of the trial. 

After the marriage ceremony on February 5, 1949, they 
left for a planned three-weeks honeymoon in San Diego, 
California. The trip was a very happy one and they 
arrived at the home of defendant’s parents in San 
Diego on February 8, 1949. While there plaintiff visited 
with defendant’s parents daily, but left the home with 
them only once and met only one of defendant’s friends. 
However, defendant was considerate and affectionate as 
usual, and they were happy for a few days. Then he 
became a “changed person” and on February 15, 1949, 
told plaintiff that they should return to Kearney because 
“he wasn’t happy about our marriage; he thought we 
should get a divorce;” that “we were not suited for each 
other.” He also mentioned her health. In that regard, 
his own testimony was: “Part of my decision to cancel 
the marriage was because life in the military service is 
rather fast and rather active, and I didn’t think that. 
Betty would actually fit into that fast-moving life as well 
as some people might.” Plaintiff’s persistent pleas that 
he reconsider met with absolute refusal, and on February 
16 they started back to Kearney. Contrary to plaintiff’s 
wishes, defendant’s mother accompanied them. As stated 
by defendant, “I brought my mother with me because 
Betty was very upset, and I was afraid that she might try 
to do something which would be very serious, and I 
wanted my mother there as a buffer.” Upon their arriv- 
al, defendant’s mother stayed in Kearney one night at a 
local hotel, and left for San Diego the next day without 
seeing plaintiff again. 

During the course of the return trip, defendant reused 
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to live with plaintiff, and she occupied a room with his 
mother. Upon their arrival in Kearney on February 19, 
1949, he took plaintiff to the home of her parents, where 
he told them, “it was a bad deal,” that he “had decided 
to call it off,” that “that was the way it was going to be, 
—that was all there was to it.” There she was left by 
him, and although plaintiff continuously thereafter up 
until the time of the trial sought a continuance of the 
marriage relation, defendant refused. 

Prior to the marriage plaintiff and defendant had 
rented and furnished an apartment in Kearney. After 
their return, he refused to permit her to live there. 
Without plaintiff’s knowledge he sold the furniture in 
the apartment, except that personally belonging to plain- 
tiff, and kept the money. However, he stayed in the 
apartment and used plaintiff’s furniture until he was 
presently transferred to a Texas air base. Before leaving 
for that assignment, he told plaintiff, “If you don’t put 
in for a divorce, I will go down to Texas and set up a 
residency and get one myself.” Therefore, on February 
24, 1949, plaintiff filed this action. 

During the trip to San Diego defendant gave plaintiff 
$15, and upon their return, before this action was started, 
he gave her $100 at one time and $105 at another with 
which to reinstate her civil service rating and retirement 
pay. Upon her return to Kearney plaintiff was without 
dispute grieving, nervous, sleepless, depressed, humili- 
ated, and embarrassed in the presence of friends and 
.former fellow employees. Therefore, on March 22, 1949, 
she accepted employment at Offutt Air Force Base in 
Omaha, with the same rating. There, without sufficient 
funds of her own, and in debt, the disaster befalling her 
marriage impaired her health and efficiency. 

Defendant testified at the time of the trial that he was 
then receiving as captain’s base pay at least $253 a month, 
which was to be increased 5% by longevity in August 
1949. He was also admittedly receiving at least $21 a 
month sustenance allowance for himself, and since the 
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marriage has drawn an additional $111 a month for 
sustenance and quarters by reason of the marriage. In 
that regard, on February 25, 1949, by stipulation, defend- 
ant was ordered to pay plaintiff $100 suit money and 
$100 a month, beginning March 1, 1949, as temporary 
alimony while she was unemployed, to be reduced to $75 
a month upon her employment. Since her employment 
began on March 22, 1949, defendant paid her only $75 
for that month, and has paid $75 a month since. We call 
attention to the fact, however, that the difference be- 
tween $111 received by him because he was still married, 
and $75 paid to plaintiff, was $36, representing a net 
monthly profit for him resulting from the marriage. The 
final decree, which awarded plaintiff $4,500, payable $75 
a month, was not superseded and defendant still contin- 
ues to receive such profit. 

The record discloses that plaintiff did her full marital 

. duty, and was entirely blameless. Only defendant’s un- 
disputed, inexplicable cruelty destroyed the marriage, 
depriving plaintiff of its compensations, undermining her 
health and efficiency, and leaving her an unhappy and 
disillusioned young woman. 

“ We are convinced that defendant at the time of the 
trial still had approximately $7,000 or more in bonds. 
His simple explanation that he had spent it lacks any 
corroboration or credence. Fairness and justice demand 
that he pay plaintiff one-half their value, or $3,500, as 
permanent alimony. 

For the reasons heretofore stated, we conclude that the 
judgment of the trial court awarding plaintiff alimony 
should be and hereby is modified only to the extent that 
plaintiff have and recover from defendant the sum of 
$3,500, payable in the same manner as provided in the 
original decree. All costs are taxed to defendant. 

AFFIRMED AS MODIFIED. 
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ANNA PAUL ET AL., APPELLANTS, v. Bryan T. McGaHan 


ET AL., APPELLEES. 
42 N. W. 2d 172 


Filed March 30, 1950. No. 32699. 


1. Trial: Equity. In an equity suit, when the defendant moves 
for a dismissal of the plaintiff’s action at the close of plaintiff’s 
evidence he thereby admits plaintiff’s evidence to be true, to- 
gether with every inference which fairly and reasonably may be 
drawn therefrom, and where the plaintiff’s evidence meets the 
burden of proof required and plaintiff has made a prima facie 
case, the motion to dismiss should be overruled. 

In an equity suit, a motion to dismiss at the 
conclusion of the plaintiff’s evidence affords a proper means of 
determining the sufficiency of the plaintiff’s evidence to make a 
prima facie case. 

8. Appeal and Error. Where it appears that such dismissal of a 
plaintiff’s cause of action was erroneous, the parties are entitled 
to be placed in the same position they were in before the error 
occurred, which requires the cause to be remanded for a new 
trial. 


APPEAL from the district court for Perkins County: 
VicToR WESTERMARK, JUDGE. Reversed and remanded. 


Kirkpatrick & Dougherty, and George B. Hastings, 
for appellants. 


V. H. Halligan, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


MEssmoreE, J. 

The plaintiffs brought this action in equity to establish 
a constructive trust on lands owned by William McGahan 
at the time of his death; to set aside a conveyance made 
by the plaintiffs to Bryan T. McGahan, administrator 
with the will annexed and an heir of the deceased, which 
conveyance plaintiffs charge he procured by fraud and 
misrepresentation; and to appoint a testamentary trustee 
to carry out the provisions of the will of William Mc- 
Gahan, deceased. 
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For the purposes of this appeal the plaintiffs’ amended 
petition alleged facts upon which they based their con- 
tention that a constructive trust was created. The facts 
alleged testified to, or so much thereof as may be neces- 
sary to a determination of this appeal, will be set forth in 
the opinion. 

The allegations of the plaintiffs’ amended petition 
allege in substance: That the defendant Bryan T. Mc- 
Gahan, in anticipation of his probable appointment as 
administrator with will annexed of his deceased father’s 
estate, procured the plaintiffs to execute, acknowledge, 
and deliver to him a certain quitclaim deed conveying 
to him the real estate of which his father died seised and 
possessed. That the deed was without consideration, and 
was delivered to said defendant at his own express insist- 
ence and request and upon his representation to the 
plaintiffs that the immediate signing and delivery of the 
deed was necessary and was to serve only as an instru- 
ment to facilitate his management and administration of 
the estate and to protect the assets thereof, and with the 
promise and assurance upon his part to them that when 
the estate was settled it would be divided amongst and 
between all of the decedent’s devisees as provided in the 
last will and testament. That the plaintiffs trusted and 
reposed confidence in this defendant and in his statements 
and representations as above set forth, and assumed and 
relied upon his good intentions as expressed by him that 
during the ten-year interim as provided for in the second 
paragraph of the decedent’s will, he would faithfully 
fulfill his obligations as trustee as provided therein. 

The answer of the defendant Bryan T. McGahan gen- 
erally denied the allegations of the amended petition 
relating to the oral contract as set forth therein, and 
pleaded facts as to the agreement made by the heirs of 
William McGahan, deceased, wherein the real estate was 
conveyed to him for his use absolutely. The answer of 
the defendant John C. McGahan was to the same effect. 

The plaintiffs’ reply was a general denial of the allega- 
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tions of the answers of the defendants with respect to 
defendants’ contentions as to the oral agreement. 

William McGahan, a widower and resident of Perkins 
County, Nebraska, departed this life March 20, 1941. He 
was survived by Anna Paul and Mayme Baker, his 
daughters, John C. McGahan, Matt J. McGahan, and 
Bryan T. McGahan, his sons, who are the persons having 
an interest in the subject matter of the litigation, there- 
fore other parties are not named in the opinion. At the 
time of his death he owned 496 acres of land located in 
Perkins County and described in the pleadings. 

Anna Paul, Mayme Baker, and Matt J. McGahan 
appear as plaintiffs, and Bryan T. McGahan and John C. 
McGahan as defendants. 

At the close of the plaintiffs’ testimony the defendants 
moved to dismiss the plaintiffs’ petition for the reason 
that the evidence introduced by plaintiffs was insufficient 
to sustain a cause of action against the defendants. Plain- 
tiffs moved that the court enter judgment for them in 
accordance with the prayer of the amended petition. The 
trial court sustained defendants’ motion and dismissed 
plaintiffs’ action. Motion for new trial was filed by the 
plaintiffs and overruled. Plaintiffs appeal, predicating 
error on the trial court’s part in sustaining defendants’ 
motion on the ground that the evidence was insufficient 
in fact and in law to sustain a prima facie case. 

Constructive trusts arise from actual or constructive 
fraud or imposition, committed by one party on another. 
Thus if one person procures the legal title to property 
from another by fraud or misrepresentation, or, by an 
abuse of some influential or confidential relation which 
he holds toward the owner of the legal title, obtains such 
title from him upon more advantageous terms than he 
could otherwise have obtained it, the law constructs a 
trust in favor of the party upon whom the fraud or 
imposition has been practiced. If a party obtains the 
legal title to property by virtue of a confidential relation, 
under such circumstances that he ought not, according 
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to the rules of equity and good conscience as administered 
in chancery, hold and enjoy the benefits, out of such cir- 
cumstances or relations, a court of equity will raise a 
trust by construction and fasten it upon the conscience 
of the offending party and convert him into a trustee of 
the legal title. See Pollard v. McKenney, 69 Neb. 742, 
96 N. W. 679, 101 N. W. 9. 

This case comes to this court for trial de novo subject 
to the rule that when defendant moves to dismiss plain- 
tiff’s action at the close of plaintiff's evidence, the defend- 
ant thereupon admits the plaintiff’s testimony to be true, 
together with every conclusion which may fairly and 
reasonably be drawn therefrom. The court must there- 
upon determine, as a question of law, whether plaintiff's 


evidence is sufficient to support a judgment for the plain- . 


tiff. See Meyer v. Platt, 137 Neb. 714, 291 N. W. 86. See, 
also, Schroeder v. Bartlett, 129 Neb. 645, 262 N. W. 447; 
Lucas v. Lucas, 138 Neb. 252, 292 N. W. 729; Caspers v. 
Frerichs, 146 Neb. 740, 21 N. W. 2d 513; Casper v. Frey, 
ante p. 441, 41 N. W. 2d 363. 

The record discloses that at the time of the death of 
William McGahan the land in question was mortgaged in 
the amount of $7,500 to the Federal Land Bank of Omaha. 

On September 5, 1935, William McGahan made and 
executed a will. For the purposes of this appeal the will 
provided: “I further direct that the remaining real estate 
of which I die seized (seised), be kept in trust for a period 
of 10 years. At that time, I authorize, empower and 
direct, my executor, hereinafter appointed to sell either 
at public auction or private sale, as he may deem for the 
best interests of my estate, and without order from the 
Court, all of my * * * real estate, * * * of which I die seized 
(seised), and said sale I direct to be made by my executor, 
aS appears to him to be for the best interests of all 
parties concerned.” The will then provides that at that 
time the proceeds of the sale be divided share and share 
alike between the living sons and daughters, and names 
them. The will provides further: “For the purpose of 


\ 
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carrying out my intentions, and for the best interests of 
preserving the value of my estate, I further authorize, 
empower, and direct that during the time of the 10 years 
that my estate is kept in trust, my executor, * * * make 
or have made, all necessary repairs, all property suffi- 
ciently insured, all taxes paid, all interest on mortgages 
and loans paid, from the proceeds and/or rentals * * *. 
In the event of the death, removal, resignation or renunci- 
ation of my executor, hereinafter appointed, all the 
powers herein conferred upon him, may be exercised by 
an Administrator with the Will annexed.” 

The sons and daughters of the deceased were present 
at their father’s funeral. They did not at that time dis- 
cuss the estate of their father or any matter with refer- 
ence to it. The sons paid the burial expenses. 

The testimony is also to the effect that the sons and 
daughters have a limited education and are unacquainted 
generally with legal matters, the daughters being unac- 
quainted also in business matters. 

Matt McGahan testified that previous to and at the 
time of his father’s death one Leon McQueen was the 
tenant on the farm. In April 1941, Matt and Bryan had 
a conference about their father’s estate. Bryan wanted 
to buy the land for the amount of the encumbrance 
against it. Matt thought it was worth more money. As 
a result of this conference they went to Ogallala to con- 
sult the agent of the Federal Land Bank. He informed 
them that the iand was not productive and was of little 
value. Nothing was said about foreclosing the mortgage 
against the land. Matt and Bryan also talked about get- 
ting McQueen off the land, and as a result of this conver- 
sation they went to Grant to consult an attorney. Matt 
wanted Bryan appointed administrator. It was suggested 
that the matter might be handled by having the heirs 
deed their interests in the land to Bryan. 

_ Matt further testified that Bryan agreed to take the 
land, get McQueen off and put his son on it, and by the 
use of the land try to pay off the indebtedness against 
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it before offering their father’s will for probate, and that 
after the encumbrance against the land was paid, the land 
would be sold and the proceeds of the sale would be 
divided equally among the heirs. Matt relied upon this 
agreement made by Bryan and had a deed prepared which 
was executed and delivered to Bryan. Matt knew that 
his father had made a will, he was informed so by the 
scrivener and by his father. He did not know the con- 
tents of the will. He signed a declination to serve as 
executor of. his father’s estate, which was filed in the 
estate proceedings. Bryan was appointed administrator 
with will annexed September 29, 1941. 

On May 21, 1947, Matt and his wife went to Bryan’s 
home, Matt for the purpose of inquiring about the estate. 
Bryan told him that he knew what he had come for, and 
that he would get his share of the estate but that his 
sisters would not get their shares. Matt took issue with 
Bryan about the sisters’ shares and was ordered from the 
premises. 

In the winter of 1947, Matt had a conversation with 
Bryan about their brother John who was suffering from 
an asthmatic condition, and Bryan told Matt there were 
sufficient funds in the estate to send the brother John to 
Arizona for his health. 

On cross-examination Matt testified that he had kept 
his father who was without personal funds for a number 
of years until his death. He believed the encumbrance 
against the land to be about, $6,800, and the indebtedness 
in arrears $800. He did not want to act as executor of his 
father’s estate for the reason that he felt the heirs would 
not get along with each other. His father and Bryan were 
indebted to him in large amounts. He was informed by 
the Bakers that his sister Mayme had borrowed $100 from 
Bryan on her share of the estate. He wrote two letters 
in December 1946, to the agent of the Federal Land Bank 
to the effect that his sisters would like to sell their shares, 
but the heirs did not want to sell the place out of the 
family and that he and Bryan would buy the sisters’ 
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shares. He asked how much there was an acre against 
the land. In the letter of December 24, 1946, he wrote 
that the heirs had conveyed their interests in the land to 
Bryan as “times were tough”; that no money changed 
hands by the conveyances; that they did not want to 
sell; and that no shares of the heirs had been purchased by 
any other heir. He was aware that Bryan had borrowed 
$900 from his wife’s people to take care of estate matters. 
McQueen had offered to take over the land for the amount 
of the encumbrance against it, and the heirs did not favor 
him having it. He had signed an affidavit that he was 
acquainted with the signatures of the witnesses to his 
father’s will, but he had not seen the original will nor did 
he know the contents of it until it was read to him by an 
attorney who brought it to his house in September 1947. 
He had received no accounting of the estate from Bryan 
and did not know that Bryan claimed absolute title to the 
land until 1947. 

Lena McGahan, the wife of Matt McGahan, corrobo- 
rated his testimony that Bryan said Matt would get 
his share of the estate but that the girls would not get 
any part of the estate. 

Anna Paul testified that she was employed as a 
domestic in Omaha. In the spring of 1941, Bryan sent 
her a letter with a deed enclosed. In the letter he 
asked that she sign the deed and return it to him, and 
stated that she should not be afraid to sign it as no 
part of her interests would be affected, it was for the 
purpose of having him appointed administrator. He 
enclosed five dollars for expenses. Without consulting 
anybody about signing the deed, she signed, acknowl- 
edged, and returned it to Bryan by mail. She further 
testified that she wrote Bryan three or four times a 
year with reference to the estate and the condition 
of the mortgage. She received no reply or accounting 
from him. The first she heard that Bryan claimed the 
land as his absolutely was in 1947. She wrote Bryan 
about the estate, received no reply, and then wrote to 
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Matt asking him about it. She also wrote to an attor- 
ney in Grant. From the attorney she received a copy 
of the will. She contracted to employ. counsel in a suit 
against Bryan. After the suit was commenced, Bryan 
came to Omaha and talked to her about the estate. He 
promised to settle with her for $2,000, and pay her 
$1,000 either in the spring or fall. He did not want 
her to sue him because he could not pay for the ac- 
cumulated rents and profits. Later he came with a 
paper which he asked her to sign. This was an affi- 
davit to the effect that she disclaimed any interest in 
the land, did not employ counsel to represent her in 
the. suit, and asked dismissal of the case with prejudice. 
She testified that she did not read the instrument, nor 
was it read to her. However, she signed it. 

On cross-examination she testified that she had writ- 
ten Bryan to the effect that she was happy that McQueen 
was not getting the land and that Bryan was, and that 
she was having a religious service held for him. In 
October 1947, she wrote Bryan with reference to per- 
fecting settlement of the suit out of court, and of the 
views of the attorneys representing her about the suit. 

Mayme Baker testified that she was a housewife; that 
the first she heard about her father’s estate was when 
she received a letter from Bryan in which he enclosed 
a quitclaim deed; and that he requested her to sign 
the deed to enable him to get money to pay off the 
debts of the estate and said that he was not taking her 
share of the estate from her. In the letter he wrote 
that after everything was settled the estate would be 
divided and the heirs would each get their share. She 
wrote requesting $100 to pay a hospital bill, this amount 
was to be taken out of her share of the estate. She 
signed and acknowledged the deed and gave it to her 
husband to deliver to Bryan. The first she knew about 
the provisions of her father’s will was after the suit 
had started when the attorney representing her brought 
her a copy of the will. She had never received an ac- 
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counting from Bryan nor had she written him with 
reference thereto. She also testified that Bryan and 
an attorney came to her house after the litigation had 
started. They talked about the estate. As a result of 
this conversation she went with them to another at- 
torney’s office where an instrument was _ prepared 
wherein she disclaimed any interest in the estate and 
asked that the suit be dismissed with prejudice, and 
that she had not employed counsel to represent her in 
the case. She did not remember whether the instru- 
ment was dictated in her presence nor if she was asked 
to read it, nor if she said it was all right. Her evidence 
is in conflict with reference to the employment of coun- 
sel to represent her, and as to what was said at the 
time she signed the dismissal of the action with preju- 
dice. 

Don Baker, Mayme’s husband, testified he had seen 
the letter in which the deed was enclosed, and he cor- 
roborated Mayme’s testimony as to its contents. He 
delivered the deed to Bryan and received the $100.. No | 
demand was ever made thereafter for the payment of 
the $100, and no offer to pay it was made by his wife. 
In conversations he had with Bryan about the estate, 
Bryan did not know in what manner the loan could be 
handled, whether it could be renewed or another loan 
obtained until it was partly paid off, but when the land 
was sold the heirs would get their equal shares. He 
further testified that he handled his wife’s business, 
and Bryan had made no accounting of the rents and 
profits received from the land. 

The motions to dismiss with prejudice filed in this 
case by Anna Paul, Mayme Baker and Don Baker, were 
set aside upon motion to reinstate the action. John C. 
McGahan, as plaintiff, filed a motion to dismiss the peti- 
tion with prejudice to any further action. As pre- 
viously stated, he filed an answer in this case as a 
defendant. 

The final decree of the county court filed January 
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18, 1943, decreed the lands to the five heirs as tenants 
in common, in equal shares. The personal property was 
decreed in the same manner, subject to a lien in favor 
of Bryan T. McGahan in the sum of $1,393.53 as evi- 
denced by his final accounting from September 29, 
1941, to December 1, 1942, as administrator with the will 
annexed. 

A review of the evidence discloses that Bryan T. 
McGahan did not take any affirmative action to notify 
the other heirs of his deceased father that he claimed 
absolute ownership of the land constituting the estate 
until 1947. It is apparent that he made the oral agree- 
ment as pleaded in the plaintiffs’ amended petition, and 
the heirs, in performance of the agreement on their 
part, conveyed to him their respective interests in the 
land. He endeavored to settle with one of the heirs 
for her share in the estate, and promised a settlement 
and payment of the amount she claimed, which he did 
not fulfill. He procured from two of the heirs disclaim- 
ers of any interest in the land and a dismissal of the suit 
with prejudice, which the court set aside, apparently 
for the reason that these heirs were not apprised of 
the effect of a dismissal of the suit with prejudice or of 
their rights in such respect, or that they were waiving 
any interest they might have in the estate. He in- 
formed the heirs at the time the conveyance of their 
interests was made to him that they were not signing 
away or disposing of any interest they might have in 
the estate. He promised the heirs they would get their 
respective shares of the estate, as provided for by their 
father’s will. We deem it unnecessary to summarize 
the evidence further. 

Being mindful of the rule heretofore set out, when 
defendant moves to dismiss plaintiff’s case at the close 
of the plaintiff’s evidence, the defendant thereupon 
admits the plaintiff's testimony to be true, together 
with every inference which may fairly and reasonably 
be drawn therefrom, we conclude, in the light of this 
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rule and from the plaintiffs’ evidence and the author- 
ities cited, the plaintiffs have made a prima facie case. 

There is no doubt but that the defendant Bryan T. 
McGahan is entitled to test the sufficiency of the plain- 
tiffs’ evidence without the risk of penalizing himself 
in the event the trial court improperly sustained his 
motion to dismiss the plaintiffs’ cause of action. In an 
equity suit, a motion to dismiss at the conclusion of 
the plaintiff’s evidence affords a proper means of de- 
termining the sufficiency of the plaintiff’s evidence to 
make a prima facie case. 

Where the trial court erroneously sustained the de- 
fendant Bryan T. McGahan’s motion to dismiss the 
plaintiffs’ cause of action at the conclusion of the plain- 
tiffs’ evidence, both parties are entitled to be placed in 
the same position they were in before the error oc- 
curred, which requires the cause to be remanded for’a 
new trial. See Lucas v. Lucas, supra. 

We hold the trial court erred in sustaining the defend- 
ant Bryan T. McGahan’s motion to dismiss the plain- 
tiffs’ cause of action, and the cause must be, and is, 
remanded for a new trial. 

REVERSED AND REMANDED. 


WILLIAM BOLIO, APPELLANT, Vv. M. R. SCHOLTING ET AL., 


APPELLEES. 
41 N. W. 2d 913 


Filed March 30, 1950. No. 32719. 


1. Trial. In determining the sufficiency of evidence to sustain a 
verdict it must be considered most favorably to the successful 
party, any controverted fact resolved in his favor, and he must 
have the benefit of inferences reasonably deducible from it. 

The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong. 

3. Negligence. Negligence or contributory negligence in an action 
for personal injuries, where the evidence in relation thereto is 
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such that minds may reasonably reach different conclusions as 
to their existence, is a question of fact. 

4. Automobiles: Negligence. It was a question of fact whether or 
not it was negligence to park and leave unattended a truck in the 
manner and situation described in the opinion, and it was for 
the jury to determine whether or not it was contributory negli- 
gence for a person to go between a truck and building under the 
circumstances and at the time as stated therein. 

5. Trial. The meaning of an instruction, not the phraseology, is the 
important consideration, and prejudice will not be found when the 
meaning thereof is reasonably clear. 

Instructions should be considered as a whole, and if 
they fairly submit the case the verdict of the jury will not be 
set aside. 

7. Appeal and Error. An assignment that evidence was on the 
trial erroneously admitted or rejected, to be considered on appeal, 
must specifically point out the evidence. 

A prerequisite to review on appeal of alleged improper 

conduct of and statements by a trial judge, -.on the trial in the 

presence of the jury, is an objection and exception thereto. 


APPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JupcE. Affirmed. 


J. J. Friedman, for appellant. : 


y 


Gross, Welch, Vinardi & Kauffman, for appellees. ; 


Heard before Simmons, C. J., CARTER, MEssmorgE, 
YEAGER, CHAPPELL, WENKE, and BosLauGH, JJ. 


BosLaucH, J. 

William Bolio,; appellant, sued M. R. Scholting, do- 
ing business as Scholting Transfer Company, and Hugh | 
Vargas, appellees, for damages claimed to have resulted 
from injuries to appellant when a truck owned by M. 
R. Scholting and parked by Hugh Vargas near an un- 
loading pit of a grain elevator backed against appel- 
lant while he was passing between the rear end of the 
truck and the elevator building of Wertheimer & 
Company. 

The contending parties are appellant and M. R. 
Scholting, owner of the truck, and his employee Hugh 
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Vargas, appellees. Wertheimer & Company, appellee, 
owner and operator of the premises where the accident 
occurred and employer of appellant, was made a party 
to protect its rights of subrogation resulting from pay- 
ments under the Workmen’s Compensation Act to 
appellant. 

The trial resulted in a verdict for appellees. Motion 
of appellant for a new trial was denied, and he has 
appealed. 

The negligence charged is that Hugh Vargas, while 
performing duties of his employment by M. R. Scholt- 
ing, parked the heavily loaded truck with the reverse 
gear engaged on a grade descending towards the eleva- 
tor building, without applying or setting the brakes on 
the truck and without warning appellant of the facts 
or the potential danger. Appellant says that the evi- 
dence of negligence of appellees was conclusive and 
the court should have instructed for him on this issue 
and submitted to the jury for its determination only 
the amount of his damages. Appellees denied negli- 
gence and pleaded the proximate cause of any injury 
or damage to appellant was the result of his negligence. 
They contend there is no evidence of their negligence 
but that there is evidence of negligence more than 
slight on the part of appellant. In testing the suffi- 
ciency of evidence to support the verdict, it must be 
considered in the light most favorable to the successful . 
party, any controverted fact must be resolved in his 
favor, and he must be given the advantage of any in- 
ferences that can reasonably be deduced therefrom. 
In re Estate of Hunter, 151 Neb. 704, 39 N. W. 2d 418. 
It is not permissible for this court in reviewing the 
record in an action at law to resolve conflicts or weigh 
evidence. Clark v. State, 151 Neb. 348, 37 N. W. 2d 601. 
It is presumed in an action at law that all controverted 
facts are resolved by the jury in favor of the success- 
ful party. The findings of a jury based on conflicting 
evidence in such a case will not be disturbed unless 
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clearly wrong. Anderson v. Lotman, 124 Neb. 795, 248 
N. W. 309. 

There is evidence that appellant and Hugh Vargas 
had knowledge of the location and situation of the 
place of the accident. The former had lived and worked 
there for many years, and the latter had made deliveries 
there before and knew the situation. He was perform- 
ing duties of his employment in accordance with the 
instructions of his employer, the owner of the truck, at 
the time of the accident. Hugh Vargas, appellee, was 
making delivery of a truckload of shelled corn to the 
elevator of Wertheimer & Company. The elevator build- 
ing extended north and south. To the north of it was 
an office building and scales. South of the main build- 
ing was a spur railroad track, and north of it and as a 
part of the building was a construction referred to as 
an unloading pit, chute, or hopper in which grain was 
unloaded and conducted into the elevator building and 
from there elevated by power machinery and equip- 
ment into one of the five bins of the elevator. Above 
and to the east of the unloading pit was a door in the 
side of the building. It was three or four feet from 
the right or east side of the doorway west to the east 
edge of the unloading pit. There were two doors in the 
doorway and they were open. The covering of the un- 
loading pit had been removed and it was in condition 
to receive grain. There was an incline to the south 
from the south rail of the railroad track. The loaded 
truck was driven by appellee onto the scales and 
weighed by appellant. It then moved around the west 
end of the elevator and to the east and turned south 
until it was about opposite the unloading pit and then 
backed north until the rear wheels were probably on 
the south rail of the track. The truck was stopped, the 
motor turned off, it ceased to operate, and the clutch 
was engaged in reverse gear, but the brakes of the truck 
were not put on or set to prevent it from moving. It 
was a ton and a half Chevrolet truck equipped with 
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grain box about 3 feet deep, 12 feet long, and 8 feet 
wide, with a movable end gate in the middle of the 
rear which when removed made an opening about half 
the width of the box. It was opened by pulling it up 
or taking it out. It was not a dump truck. It was 
necessary to shovel the part of the grain that did not 
spill out by gravity. The truck was in good mechanical 
condition. Vargas stopped the truck and got out to 
ascertain that it was in position, when backed farther, 
to have the opening in the rear end over the pit to per- 
mit the corn to drop in it when the end gate was opened 
or removed. The rear end of the truck was stopped 
about five feet from the building and about a foot south 
of the south edge of the pit. When appellant came 
around the west of the building from the office the truck 
was standing still and appellee was out of the truck 
on the east of it. Appellant traveled along the south 
of the elevator building to the pit and took one step 
up on its rim. The truck without warning started back. 
He grabbed the back part of the truck in an attempt 
to get up on it, but could not do so, was pinned between 
the truck and the side of the elevator building, and was 
injured. Vargas got in the truck, put it in operation, 
moved it forward, and appellant fell to the ground. 
What caused the truck to move backwards is unknown. 
Appellant was going to the doorway in the south wall 
of the elevator building to turn the switch so that the 
elevator machinery and equipment would operate and 
elevate the grain that was about to be unloaded from 
the pit into one of the bins of the elevator. That was 
his only object. He had nothing to do with the opera- 
tion of the truck or the removal of the corn from it 
into the pit. The effect of leaving or putting the truck 
in gear after it was stopped and the motor turned off 
was to act as a brake and to tend to keep it motionless. 
Appellee had parked the truck in the same position and 
condition previously and under similar circumstances 
and the truck had not moved as it did on this occasion. 
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The top of the rails of the track south of the building 
was about an inch and a half higher than the surround- 
ing surface. Appellant was not required to pass be- 
tween the rear of the truck and the building. He could 
have reached the location to which he was going through 
the elevator building or by going around the front of 
the truck to the doorway. 

The heavily loaded truck was parked with the front 
wheels on higher ground than the rear wheels. The 
rear wheels may have been on the top of a rail of the 
spur track which was above the surrounding surface. 
The reverse gear was engaged, the brakes were not 
applied, and no warning was given appellant of any 
hazard of the situation. The shortness of time between 
when the truck was stopped and when it moved back- 
wards was significant. It is true that it is not specifically 
known what caused it to move backwards after it had 
come to rest, but the appellant was not obliged to show 
that a specific negligent act or omission of the operator 
of it was the cause of its starting and moving backwards 
four or five feet until it stopped against the elevator 
building. It is enough that there is evidence justifying 
the jury in inferring and finding that the negligence of 
appellees was the cause of the truck starting in motion 
and causing injury to appellant. 

A motor vehicle is not an inherently dangerous machine 
and one may leave it standing unattended in a public or 
private place without being chargeable with negligence 
if he takes ordinary precautions of securing it by the 
appliances with which it is equipped for that purpose, 
but when he does so, it is his duty to use due care to have 
it secured so that it will not travel unattended except by 
the intervention of some external cause not required to be 
anticipated and guarded against. The operator in this 
instance knew that the truck was in some respects parked 
in an unusual situation and that nothing was holding it 
immobile but the precarious tenure of an engaged reverse 
gear. The jury might well have decided from the evi- 
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dence that an ordinarily prudent person would have 
anticipated that the gear might not continue it at rest and 
that it might move backwards and cause damage to any- 
one or anything in the direction of its travel. The unex- 
plained automatic starting of a motor vehicle when at 
rest into motion, when according to its mechanical con- 
struction and equipment it ought to remain still, may be 
significant of improper attention under the circumstances 
then existing to use reasonable precautions at the time it 
was brought to rest. Circumstantial evidence is some- 
times sufficient to permit an inference and finding of 
negligence. The evidence presented a question of fact to 
be determined by a jury as to whether or not the driver 
for the owner of the truck when he parked it in the way 
described used the care that an ordinarily prudent man 
would use under the circumstances then existing. Thomas 
v. Fundum, 135 Neb. 728, 283 N. W. 839; Fone v. Elloian, 
297 Mass. 139, 7 N. E. 2d 737; Maher v. Concannon, 56 
R. I. 395, 185 A. 907; Miller v. Universal News Delivery 
Corp., 122 Conn. 662, 188 A. 880; Bergman v. Williams, 
173 Minn. 250, 217 N. W. 127; Bacon v. Snashall, 238 
Mich. 457, 213 N. W. 705; Fuller v. Magatti, 231 Mich. 
213, 203 N. W. 868; Annotation, 66 A. L. R. 439; 60 C. J. 
S., Motor Vehicles, § 334, p. 777; 5 Am. Jur., Automobiles, 
§ 338, p. 683. 

Appellant complains because the issue of contributory 
negligence was submitted to the jury. It was pleaded as 
a defense. There was evidence he had been for many 
years familiar with the situation at the place of the acci- 
dent. He knew the manner in which grain was delivered 
and unloaded there. He was at the office north of the 
elevator when appellee drove from there to put the truck 
in position to unload the corn from it into the unloading 
pit south of the elevator. There are indications that 
trucks backing in to unload did travel back to and against 
the building. Appellant had no duty in the operation of 
the truck or the removal of the corn from it into the pit. 
To elevate the corn from a pit to a bin in the elevator it 
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was required that a switch be turned. He was on his way 
to do this when he was injured. He was in a place of 
safety until he voluntarily chose and followed a course 
that took him between the rear of the truck and the south 
side of the building. He could have reached the place he 
was going through the elevator building or by going 
around the front of the truck. A person who knowingly 
and of his volition exposes himself to an obvious danger 
cannot recover damages for an injury he might have 
avoided by the use of reasonable care. The evidence does 
not establish contributory negligence as a matter of law. 
The existence of contributory negligence in an action 
for personal injuries is generally a question of fact, and 
where the evidence in relation thereto is such that minds 
may reasonably reach different conclusions as to its 
existence, the question should be submitted to the 
jury. Sgroi v. Yellow Cab & Baggage Co., 124 Neb. 525, 
247 N. W. 355. It was sufficient to require a determina- 
tion by the jury whether or not appellant observed ordi- 
nary care in taking a course that unnecessarily placed 
him in a hazardous position and whether or not he could 
have avoided injury to himself by the exercise of reason- — 
able prudence, and, if he was chargeable with contribu- 
tory negligence, was it more than slight in comparison 
with any negligence of appellees, and to what extent 
should it effect the amount of his recovery. Thomas v. 
Fundum, supra; Thompson v. Young Men’s Christian 
Assn., 122 Neb. 843, 241 N. W. 565; Grantham v. Watson 
Bros. Transportation Co., 142 Neb. 362, 6 N. W. 2d 372, 
rehearing denied 142 Neb. 367, 9 N. W. 2d 157. 

It is argued that the instruction as to contributory and 
comparative negligence incorrectly stated the law. The 
last paragraph should have been omitted, but it is not 
ground for setting aside the finding of the jury. If the 
negligence of appellant was equal to or greater than that 
of appellees, then indubitably the negligence of appellant 
was more than slight when compared with the negligence 
of appellees. The use of the word “would” when “should” 
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would have been more appropriate, or the omission of 
the word “directly” after the word “contributing” in the 
expression therein “that the plaintiff was himself guilty 
of negligence contributing to cause the injuries” or the 
substitution of ‘on the other hand, if, in comparing the 
negligence of the parties” for ‘‘and if, in comparing the 
negligence of the parties” does not amount to material 
error. This is especially true when the complaining party 
offered or requested no instruction on the subject. The 
meaning of an instruction, not the phraseology, is the 
important consideration, and a claim of prejudice will not 
be sustained when the meaning of it is reasonably clear. 
The instructions should be considered as a whole, and if 
they fairly submit the case the finding of the jury will not 
be disturbed. In determining whether or not there was 
error in a sentence or in a clause of an instruction, it will 
be considered with the instruction of which it is a part 
and other instructions, and the true meaning thereof will 
be determined not from the sentence or phrase alone but 
by a consideration of all that is said on the subject. Myers 
v. Willmeroth, 151 Neb. 712, 39 N. W. 2d 423. The in- 
struction given on the subject of contributory and com- 
parative negligence in this case does not constitute re- 
versible error. Morrison v. Scotts Bluff County, 104 Neb. 
254, 177 N. W. 158; Sgroi v. Yellow Cab & Baggage Co., 
supra; Hammond v. Morris, 147 Neb. 600, 24 N. W. 2d 
633. 

The instructions contained a statement that there was 
no loss of wages of appellant involved in this case, but 
that he was paid his regular compensation during the 
time that he was unable to work. This is assigned as 
error. It was a correct statement of fact. Appellant was 
paid his wages during his disability by hisemployer. The 
checks he received from the insurance carrier of Werth- 
eimer & Company, by whom he was employed at the 
time of the accident, were endorsed by him to it. This 
complaint of appellant is without foundation. 

Appellant complains in a general way of the refusal of 
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the court to admit evidence offered by him and that the 
court erroneously refused to sustain objections made by 
him to evidence offered by appellees, but neither in the 
assignments of error or in the argument is there specific 
reference to any particular item of evidence to which the 
complaints are directed. It is a rule of this court of long 
standing, frequently announced and recently reiterated, 
that an assignment of error complaining of the admission 
or rejection of evidence must, to be considered, point out 
the particular evidence to which the complaint refers. 
World Mutual Benefit Assn. v. Worthing, 59 Neb. 587, 81 
N. W. 620; Colbert v. Miller, 149 Neb. 749, 32 N. W. 2d 
500; Joiner v. Pound, 149 Neb. 321, 31 N. W. 2d 100. 

It is argued by appellant that the record shows prejudi- 
cial error because of improper conduct of and statements 
made by the judge during the trial in the presence of the 
jury. The record does not show any objection or excep- 
tion to any such statements or conduct. This is a prereq- 
uisite to a review of matters of this nature in this court. 
Morrow v. State, 146 Neb. 601, 20 N. W. 2d 602; Pittenger 
v. Salisbury & Almquist, 125 Neb. 672, 251 N. W. 287. 

The judgment should be, and it is, affirmed. 

AFFIRMED. 


Henry J. KUHLMAN, APPELLEE, V. FARMERS UNION 
Co-OPERATIVE ASSOCIATION oF MEMPHIS, 


NEBRASKA, APPELLANT. 
42 N. W. 2d 182 


Filed March 30, 1950. No. 32782. 


1. Evidence: Appeal and Error. Where evidence improperly re- 
ceived is afterwards stricken out and expressly withdrawn from 
the consideration of the jury, the error involved in its reception 
is ordinarily cured. ; 

2. Trial: Pleading. Where, in an action to recover a money 
judgment, the answer of the defendant admits the right of the 
plaintiff to judgment for any sum, the defendant cannot give 
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evidence contradicting the admission of his answer, nor can the 
plaintiff introduce the answer in evidence; and it is the duty of 
the court, regardless of an adverse verdict, to render judgment 
for the plaintiff for that sum, without evidence. 


APPEAL from the district court for Saunders County: 
H. Emerson KoxJer, Jupce. Affirmed. 


Clyde R. Worrall and Harlan A. Bryant, for appellant. 
E. S. Schiefelbein and Joseph L. Pallat, for appellee. 


Heard before Summons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BOSLAUuGH, JJ. 


Simmons, C. J. 

This is an action to recover for the sale and delivery 
of corn. Issues were made and trial was had resulting 
in a verdict and judgment for the plaintiff. Defendant 
appeals. We affirm the judgment of the trial court. 

Plaintiff alleged in substance the sale and delivery of 
2,026 bushels of yellow corn to defendant on June 27, 
1947, at the current market price which the defendant 
quoted to be $1.95 for yellow corn and “that $1.95 a 
bushel was the fair and reasonable value of said corn” 
on that day. Plaintiff alleged demand and refusal to 
pay, and prayed judgment for $3,950.70. 

Defendant attacked the petition by motion but in no- 
wise referred therein to the above-quoted allegation. 

Defendant by answer made admissions not material 
here and denied generally. Defendant further alleged 
that on June 10, 1947, it purchased 2,600 bushels of 
yellow corn, No. 2 grade or better, at $1.85 a bushel, 
to be delivered in ten days, with the understanding 
that if the corn tested less than No. 2 grade, payment 
would be made in accord with accepted practices for 
inferior grades. Defendant then alleged that on June 
27, 1947, plaintiff delivered 2,026 bushels of yellow corn, 
sample grade, 21.87 moisture content with 30 percent 
damage; that the corn was moldy, wet, rotten, and 
mixed with dirt; that the fair and reasonable market 


VoL. 152] JANUARY TERM, 1950 599 


Kuhlman v. Farmers Union Co-Operative Assn. 


value of the corn. delivered was $1.30 a bushel; that de- 
fendant made repeated efforts to pay on that basis; that 
defendant tendered to plaintiff on September 11, 1947, 
. $2,633.80, representing payment for 2,026 bushels of 
corn at $1.30 a bushel, and the offer of settlement was 
rejected; and that the fair and reasonable market value 
of the corn delivered was $2,633.80, “for which defend- 
ant elevator confesses judgment.” Defendant counter- 
claimed for damages for failure to deliver the balance of 
the 2,600 bushels of corn. 

For reply plaintiff denied generally except as to allega- 
tions admitting those contained in plaintiff’s petition. 

The issues so stood when, on March 22, 1949, the case 
came on for trial. Plaintiff on that day by permission 
of the court amended his petition so as to allege $3,712.64 
to be due and owing, and so as to pray for recovery in 
that amount. 

At the opening of the trial defendant moved that the 
plaintiff elect whether he sued upon an express oral 
contract or one in quantum meruit. Plaintiff replied 
that he alleged the sale of the corn on June 27, 1947, 
at the quoted price of $1.95 a bushel. 

We take up defendant’s argued assignments of error 
in the order in which they occurred at the trial. 

During .the direct examination of the plaintiff he was 
asked if he had overheard a conversation between his 
‘attorney and defendant’s manager regarding settlement 
for the corn. He testified that he had, and that defend- 
ant’s manager offered to pay $1.40 without suit or $1.30 
if suit were filed. This question was objected to as 
conversation having to do with a compromise settlement. 
After the answer was received, the defendant moved to 
strike the testimony and that the jury be instructed to 
disregard it. The court sustained the objection and so 
instructed the jury. Defendant assigns this as error, 
contending that the instruction to disregard did not 
correct the harm done in the admission of the testimony. 

Substantially this same situation was presented in 
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Stapleton v. Chicago, B. & Q. R. R. Co., 101 Neb. 201, 
162 N. W. 644, where evidence of a compromise settle- 
ment offer was admitted over objection, and later strick- 
en, and the jury instructed not to give it consideration. 
We there held that in view of defendant’s answer ad- 
mitting injuries while in defendant’s employment and 
the court’s instruction to disregard, the error was not so 
prejudicial as to require a reversal. Here defendant’s- 
answer pleaded an offer of settlement in part exactly as 
testified to by the witness. Here the trial court granted 
in full defendant’s motion. Under these circumstances 
we apply the rule that “Where evidence improperly re- 
ceived is afterwards stricken out and expressly with- 
drawn from the consideration of the jury, the error in- 
volved in its reception is ordinarily cured.” Chicago, 
R. I. & P. Ry. Co. v. O’Neill, 58 Neb. 239, 78 N. W. 521. 
See, also, Bush v. James, ante p. 189, 40 N. W. 2d 667. 

At the close of plaintiff’s case-in-chief, defendant moved 
for a directed verdict in its favor, contending that there 
was not sufficient evidence to establish the sale price of 
the corn, or, based on defendant’s answer, that the court 
direct a verdict against the defendant for $1.30:a bushel 
for the 2,026 bushels of corn. The trial court overruled 
the motion. 

Plaintiff testified that there was no conversation on 
the morning of June 27, 1947, as to the price to be paid 
until the delivery of the second load of corn. At that 
time plaintiff asked defendant’s manager about the price 
of corn that day and was told “ ‘$1.95.’” Plaintiff testi- 
fied that he asked what the “dock” would be and was 

‘told by the defendant’s manager that the first load 
tested “21 and some hundredths” and the second load 
tested “near 22”; that defendant’s manager “got out a 
sheet” and plaintiff was told that with that moisture 
the dock was 1134 cents; and that if plaintiff could get 

* the moisture down to about 17, the dock would not be 

over 4 or 5 cents. On cross-examination plaintiff testi- 
fied that he understood that the buyer would fix the 
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grade of the corn and that the price of $1.95 a bushel was 
for No. 2 grade yellow corn. 

The contention here of defendant is that plaintiff did 
not prove the grade of corn and hence there was no 
basis for determining the market price. Defendant con- 
cedes that the price of $1.95 for No. 2 yellow corn was 
quoted to the plaintiff as the market price on the day of 
sale. Plaintiff testified in effect that the defendant’s 
manager calculated the dock at 1134 cents because of 
moisture content. Plaintiff was not required to prove 
the processes by which defendant arrived at that price. 
The price stated’ under this testimony was $1.95, less 
1134 cents. The assignment is without merit. 

When both parties had rested the defendant renewed 
in exact words the motion, heretofore discussed, that 
had been made at-the close of plaintiff’s case-in-chief 
to the effect that the court direct a verdict against the 
plaintiff, or against the defendant for $1.30 a bushel for 
2,026 bushels of corn. At the same time and not as a 
separate motion the defendant moved that the court 
direct a verdict against the defendant in the amount of 
$2,026 and no more. The court overruled the motion. 
The defendant then stated that it “withdraws its offer to | 
confess judgment * * * in any amount” on the ground 
that the “offer” had not been accepted. Obviously the 
motion was inconsistent and the court could not have 
sustained it properly. 

Defendant presents the contention that there was a 
failure of the plaintiff to prove the market value of 
the corn; that its evidence proved it to be $1 a bushel; 
and that the court should have directed judgment for 
the plaintiff for $2,026. We have set out a-ssummary of 
plaintiffs evidence. The defendant’s evidence is that 
the corn was rotten, damp, moldy, and sprouting, and 
tested by weight was 30 percent rotten or spoiled; that 
the corn was sample grade, worse than grade No. 5; 
and that sample grade was corn that tested more than 
22.00 moisture and 15 percent damage. This testimony 
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was followed by testimony that the average moisture 
content of the corn delivered was 21.87, and that the 
fair value of the corn was not to exceed $1 a bushel. 
This evidence as to value was received over objection. 
Defendant’s manager testified that he told the plaintiff 
the dock would be “around” 1134 cents for moisture 
only if the corn “would get better” and that nothing 
was said about spoilage or damage at that time. We 
see no merit in the assignment. 

Defendant assigns error in the giving of certain 
instructions. 

In instruction No. 1 the court summarized the plain- 
tiffs petition and said that plaintiff alleged that the 
defendant bought the corn at the market price of $1.95 
a bushel “which plaintiff claims was the fair and reason- 
able value on that date * * *.” Defendant cites the rule 
stated in Acton v. Schoenauer, 121 Neb. 62, 236 N. W. 
140, that “There can be no implied contract where there 
is an express agreement between the parties relative to 
the same subject-matter,” and contends that by the in- 
struction the court permitted the jury to take into con- 
sideration the fair and reasonable value of the corn on 
the day in question. 

By instruction No. 4 the court told the jury that “Under 
the pleadings plaintiff is entitled to a judgment for at 
least $2633.80. 

“In order to be entitled to a judgment for more than 
$2633.80 the burden of proof is upon the plaintiff to prove 
by the greater weight of the evidence that defendant 
agreed to buy the 2026 bushels of corn delivered to it by 
plaintiff at a price greater than $1.30 per bushel and what 
that price was. 

“If the evidence is equally balanced or if the greater 
weight of the evidence is in favor of the defendant in this 
regard then your verdict should be that plaintiff is 
entitled to recover no more than $2633.80. If, on the other 
hand, the plaintiff has proved by the greater weight of 
the evidence that defendant agreed to pay more than 
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$1.30 a bushel and the amount per bushel it agreed to 
pay your verdict should be for the plaintic: for that price 
per bushel multiplied by 2026.” 

This instruction answers the contention advanced. The 
assignment is without merit. 

Defendant assigns as error the giving of that part of 
instruction No. 4 which states that plaintiff is entitled to 
a judgment for at least $2,633.80. Defendant refers to 
section 25-906, R. R. S. 1943, providing that an offer to 
confess judgment shall not be deemed to be an admission 
of the cause of action or amount to which plaintiff is 
entitled, nor be given in evidence upon the trial. Defend- 
ant also refers to our decision in Hammang v. Chicago & 
N. W. Ry. Co., 107 Neb. 684, 186 N. W. 991, that “An offer 
to confess judgment incorporated in an answer should not 
be referred to in the instructions.” An examination of 
instruction No. 2 summarizing defendant’s answer reveals 
that the court did not advise the jury of the confession of 
judgment contained in defendant’s answer. The trial 
court in instruction No. 2 did advise the jury that defend- 
ant alleged “That on June 27, 1947, plaintiff delivered to 
defendant 2026 bushels of yellow corn sample grade (very 
poor) 21.8% moisture content with 30% damage, the fair 
and reasonable market value of which was $1.30 per 
bushel or a total of $2633.80.’ Defendant does not assign 
the giving of this instruction as error. 

It further is to be noted that defendant’s withdrawal at 
the close of the trial of what it then termed its “offer to 
confess judgment” did not in any way purport to alter 
the allegation in its answer that the value of the corn 
which it had received and had not paid for was $2,633.80. 
Nevertheless it now contends that there was no evidence 
in the record to support its allegation; that the answer 
was not offered in evidence; that the allegation in 
defendant’s answer did not conform to the proof; and that 
the court erred in instructing the jury that the plaintiff 
was entitled to a judgment for at least $2,633.80. 

These contentions are answered in Bonacci v. Cerra, 
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134 Neb. 476, 279 N. W. 173, wherein we quoted and fol- 
lowed this rule: ‘“ ‘Where, in an action to recover a 
money judgment, the answer of the defendant admits the 
right of the plaintiff to judgment for any sum, the defend- 
ant cannot give evidence contradicting the admission of 
his answer, nor can the plaintiff introduce the answer in 
evidence; and it is the duty of the court, regardless of an 
adverse verdict, to render judgment for the plaintiff for 
that sum, without evidence.’” It follows that the trial 
court did not err in giving the instruction as to the amount 
plaintiff was entitled to recover in any event. 

Defendant further contends that under the instruction 
the trial court permitted the jury to consider an agree- 
ment to pay more than $1.30 a bushel and that no such 
agreement was proved. We have determined this conten- 
tion adverse to the defendant in considering the motion 
‘for judgment made at the close of plaintiff’s case-in-chief. 
The assignment as to instruction No. 4 is without merit. 

Defendant further assigns the giving of instructions 
No. 5 and No. 9 as error. These assignments are not 
discussed in the brief and under rule 8 a 2 (4) of this 
court will not be considered. 

The judgment of the trial court is affirmed. 

AFFIRMED. 


THE Masonic TEMPLE CRAFT OF OMAHA, A CORPORATION, 
APPELLEE, V. A. E: STAMM, REVIVED IN THE NAME OF ERIC 
AMBROSE, ADMINISTRATOR OF THE ESTATE OF ANDREW E. 
STAMM, DECEASED, APPELLANT, THE First NATIONAL BANK 
OF OMAHA, ET AL., APPELLEES, JOHN W.: NELSON, 
INTERVENER AND APPELLEE. 
42 N. W. 2d 178 
Filed March 30, 1950. No. 32787. 


1. Bills and Notes. The owner of a negotiable instrument payable 
to bearer negotiates it or transfers the title thereto to another 
by delivery of the instrument to him with intent to do so. 
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2. Gifts. Mere physical possession of such an instrument by one 
claiming ownership thereof by gift from an admitted former 
owner without competent evidence of delivery by him with dona- 
tive intent is insufficient to make a prima facie case against 
such former owner. 


AppEaL from the district court for Douglas County: 
JACKSON B. CuHaseE, JupcE. Reversed and remanded with 
directions. . 


John D. Wear, John R. McCormack, T. F. Hamer, and 
Hadley Kelsey, for appellant. 


Gaines, Shoemaker & Crawford,.and John M. Peters, 
for intervener and appellee John W. Nelson. 


Joseph B. Fradenburg, for appellee Masonic Temple 
Craft of Omaha. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGu, JJ. 


CHAPPELL, J. 

This action originated when plaintiff filed a bill of 
interpleader to save itself harmless in the redemption or 
payment of four coupon bonds, each for the principal sum 
of $500, payable to bearer, with interest at three percent 
accruing semiannually. The bonds were issued by 
plaintiff on December 15, 1941, and subsequently deliv- 
ered to Andrew E. Stamm, hereinafter generally desig- 
- nated as Stamm, who was thereafter at all times, accord- 
ing to plaintiff’s records, the owner thereof. Prior to 
filing the action, notice of call for redemption of two of 
the bonds, as provided therein, was forwarded to Stamm, 
who, by his agent or guardian, notified plaintiff that after 
diligent search the bonds could not be found and ordered 
it not to pay the proceeds of such bonds to any other 
person because Stamm was the owner thereof. There- 
after, however, the bonds came into the possession of - 
defendant First National Bank of Omaha, having been 
forwarded to it by defendant Seattle First National Bank 
for collection or sale. During pendency of the action, the 
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other two bonds were called for redemption, and subse- 
quently, by appropriate order the proceeds of all the 
bonds were impounded by the court, where they still 
remain. 

Eric Ambrose, a nephew of Stamm, as guardian of his 
person and estate, answered plaintiff’s petition, alleging 
substantially that the bonds were owned by and the prop- 
erty of Stamm, and that the guardian was entitled to the 
possession thereof. 

John W. Nelson, a nephew of Stamm, thereafter filed 
a petition in intervention, alleging substantially that 
subsequent to issuance of the bonds by plaintiff, and at a 
time when Stamm was competent, they were turned over 
to intervener by him as a gift, since which time intervener 
had been the owner in possession thereof, and had for- 
warded same to the Omaha bank through the Seattle bank 
for redemption. Intervener thus claimed that, as owner, 
he was entitled to the proceeds. 

In the meantime Stamm died, and the action was 
revived in the name of Eric Ambrose, executor of the 
estate of Andrew E. Stamm, deceased. The executor as 
such then answered the petition in intervention, denying 
generally the allegations thereof. 

After a hearing whereat evidence was adduced, the 
trial court found and adjudged that intervener was owner 
of the bonds and entitled to the proceeds. The respective 
defendant banks were ordered discharged upon delivery 
and surrender of the bonds by the Omaha bank to the 
clerk of the district court, who was ordered to receipt 
for and surrender same to plaintiff, who had already paid 
$2,285, the full amount due thereon with interest, to such 
clerk. A balance of $2,140.27 remaining after payment to 
plaintiff and its attorney of certain cost items, was or- 
dered paid to intervener, and the costs of the action were 
_ taxed to the executor. 

The executor appealed, and the issues presented here, 
as in the trial court, were primarily those arising out of 
intervener’s petition, wherein he claimed the proceeds 
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by reason of the alleged gift of the bonds to him by 
Stamm, and the answer thereto filed by the executor. As 
the record comes to us, the sole question for decision is 
whether or not the undisputed evidence was sufficient to 
sustain the judgment finding and adjudging that inter- 
vener was owner of the bonds and entitled to the pro- 
ceeds. We conclude that it was not. 

An examination of the record discloses, and it is admit- 
ted, that relevant competent evidence adduced in inter- 
vener’s behalf established nothing except that he had 
obtained possession of the bonds at his mother’s home, 
where deceased then lived, sometime in 1942 or 1943, and 
had retained possession thereof ever since. He had no 
written assignment of the bonds, which of themselves 
disclosed that none of the interest coupons due or becom- 
ing due and payable while in intervener’s possession were 
ever presented for payment. 

In that connection, intervener argued that since the 
bonds were payable to bearer, such possession alone 
raised a presumption of legal title and ownership in inter- 
vener, and was sufficient to make a prima facie case in 
the absence of any evidence rebutting such presumption. 
In that light, intervener also argued that the allegations _ 
of his petition with regard to the gift of the bonds, not 
being indispensable to establish such a prima facie case, 
should be disregarded as mere surplusage. We conclude 
that such contentions have no merit. 

It will be observed that this action was not one by the 
holder of a negotiable instrument payable to bearer 
against the maker to recover thereon. Rather, it was one 
to determine the ownership of choses in action, personal 
property, between an alleged owner in possession thereof 
by gift, against the alleged donor who was in fact admit- 
tedly previously the true owner, which action ultimately 
survived as against the executor of his estate who had a 
right to possession of all the personal property of de- 
ceased. § 30-406, R. R. S. 1948. 

There was no competent evidence adduced by inter- 
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vener, either direct or circumstantial, indicating how 
intervener got possession of the bonds. In other words, 
there was no evidence whatever of delivery by deceased 
to intervener, or that such was done with donative intent. 
In that regard, mere possession is distinguishable from 
actual delivery since there may be possession where there 
has been no delivery, although there can be no valid 
delivery unless possession, actual or constructive, accom- 
panies it. It is not mere possession by the donee that is 
material, but rather actual or constructive delivery to 
him by the donor with the present intent to transfer title 
to him and thus make a gift. 28 C. J., Gifts, § 21, p. 633; 
38 C. J.S., Gifts, § 18, p. 797. 

The owner of a negotiable instrument payable to bear- 
er negotiates it or transfers the title thereto to another by 
delivery of the instrument to him with intent to do so. 
§ 62-130, R. S. 1943. See, also, 10 C. J. S., Bills and Notes, 
8§ 185 and 188, pp. 681 and 683, § 226, p. 717. Mere physi- 
cal possession of such an instrument, by one claiming 
ownership thereof by gift from an admitted former owner 
without competent evidence of delivery by him, is insuf- 
ficient to make a prima facie case against such former 
owner. 

In Yardum v. Evans, 120 Neb. 699, 235 N. W. 85, this 
court held: ‘Possession by an alleged donee of personal 
property of the alleged donor, after the death of the latter, 
raises no presumption of ownership in the alleged 
donee.” 

In In re Yeager’s Estate, 273 Pa. 359, 117 A. 67, it was 
said: “Primarily, the donee must show an executed gift 
‘not only because the original ownership (of the fund) is 
presumed to continue, but also because the defense is an 
affirmative one which necessarily carries with it this 
duty’: McConville v. Ingham, 268 Pa. 507, 518.” 

In the headnote, 25 A. L. R. 643, citing many cases, it 
was said: “As stated above, it is a settled principle in the 
law of gifts that there must be a delivery of the subject 
thereof. That principle is uniformly applied in cases of 
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gifts of bills and notes; there must be a delivery to com- 
plete the gift.” Also, as stated by the same authority at 
page 647: “The act which most clearly evidences a 
delivery of a note is the act of the donor in handing the 
note to the donee. The cases uniformly hold—except in 
Louisiana—that, where the donor hands a note to the 
donee in pursuance of his intention to make a gift of the 
same to the donee, there is a sufficient delivery to consti- 
tute a completed gift.” See, also, 24 Am. Jur., Gifts, § 
84, p. 774; 38 C. J.S., Gifts, § 45, p. 822. 

As stated in 28 C. J., Gifts, § 61, p. 660: ‘“‘The actual 
delivery of negotiable bonds, with words or acts indicat- 
ing a present absolute gift, constitutes a valid gift inter 
Vivos.’ 

In Fouts v. Nance, 55 Okl. 266, 155 P. 610, L. R. A. 
1916E 283, citing many authorities, it was said: “There 
must be some act or circumstance shown amounting to 
an actual delivery at the time of the gift. It is not the 
possession by the donee that is material, but the delivery 
to him by the donor.” 

In 28 C. J., Gifts, § 83, p. 679, it was said: “The mere 
possession of the property by the donee is not sufficient 
evidence of a gift, for this may be consistent with a mere 
custody or agency.” 

As said in In re Wilson’s Estate, 140 Misc. 10, 200 N. 
Y. S. 553, citing cases: “The burden is on the claimant. 
The possession of the bank books must be accompanied by 
some proof of delivery, which is not present in the instant 
case. Possession alone is not enough.” 

In Chipman’s Adm’r. v. Gerlach, 286 Ky. 157, 150 S. W. 
2d 633, it was said: ‘The fact of manual possession of a 
chattel is not of itself sufficient to warrant the presump- 
tion that there had been an actual delivery of it and an 
irrevocable and unconditional transfer of title.” 

In Rothwell v. Taylor, 303 Ill. 226, 135 N. E. 419, it 
was said: “Let us assume that because plaintiff had 
possession of the notes and certificates before her aunt’s 
death it must be presumed, unless the contrary is shown, 
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that her aunt delivered them to her. Would the pre- 
sumption also follow, as a matter of law, that the de- 
livery was with intent to pass title? The intent to pass 
title by delivery is an essential element of a valid gift.” 

In Keepers v. Fidelity Title and Deposit Co., 56 N. J. 
Law 302, 28 A. 585, 44 Am. S. R. 397, 23 L. R. A. 184, 
speaking of gifts, it was said: ‘Around this mode the 
requirement of actual delivery is the only substantial 
protection, and the courts should not weaken it by per- 
mitting the substitution of convenient and easily-proven 
devices.” 

In Whalen v. Milholland, 89 Md. 199, 43 A. 45, 44 L. 
R. A. 208, after citing and quoting from Keepers v. 
Fidelity Title and Deposit Co., supra, it was said: 
“Mindful of the facility with which, after the alleged 
donor is dead, fraudulent claims of ownership may be 
founded on pretended gifts of his property asserted to 
have been made while he was living, it is but a salutary 
precaution which demands explicit and convincing evi- 
dence of every element needed to constitute a valid 
donation, whether it be a donation inter vivos or mortis 
causa.” 

This court has held that: “When a party pleads a 
fact which is material to the issue being tried, he thereby 
assumes the burden of proving the existence of such 
fact.” Fairchild v. Fairchild Clay Products Co., 141 
Neb. 356, 3 N. W. 2d 581. 

The rule generally is that a party who claims personal 
property of whatever character by gift inter vivos or 
mortis causa has the burden of establishing every essen- 
tial element thereof by clear, satisfactory, and convincing 
evidence. Yardum v. Evans, supra; In re Yeager’s Es- 
tate, supra; In re Wilson’s Estate, supra; Bosserman v. 
Watson, 230 Iowa 627, 298 N. W. 804; 28 C. J., Gifts, 
§ 71, p. 669; 38 C. J. S., Gifts, § 65, p. 854. 

In In re Estate of Sternecker, 136 Neb. 813, 287 N. 
W. 659, it was held: “‘One of the essential elements 
of a gift is the intention to make it. A clear and un- 
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mistakable intention on the part of the donor to make a 
gift of his property is an essential element of the gift, 
and this contention must be inconsistent with any other 
theory.’ The person asserting it (a gift) ‘must prove all 
the essential elements by clear, direct, positive, express 
and unambiguous evidence.’” See, also, Hild v. Hild, 
135 Neb. 896, 284 N. W. 730; Ralston v. Marget, 138 Neb. 
358, 293 N. W. 124; In re Estate of Scott, 148 Neb. 182, 
26 N. W. 2d 799; 28 C. J., Gifts, § 82, p. 676; 38 C.J. S, 
Gifts, § 67, p. 869. 

In First Trust Co. v. Hammond, 140 Neb. 330, 299 N. 
W. 496, it was held: “To make a valid and effective gift 
inter vivos, there must be an intention to transfer title 
to the property, and a delivery by the donor and accept- 
ance by the donee, and the transfer must be so complete 
that if the donor again resumes control over it without 
the consent of the donee he becomes liable in trespass.” 
- See, also, Jones v. Ewart, 143 Neb. 717, 10 N. W. 2d 708. 

In the light of the foregoing, it will be observed that 
intervener failed entirely to make a prima facie case, 
which disposes of both contentions made by him. Cases 
relied upon by him are distinguishable either upon the 
facts or the character of the relief sought therein. To 
discuss them at length would serve no purpose. 

For the reasons heretofore stated, the judgment of 
the trial court should be and hereby is reversed, with 
directions to enter a judgment against intervener and 
for Eric Ambrose, executor of the estate of Andrew E. 
Stamm, deceased, and direct that the clerk of the dis- 
trict court pay the proceeds of such bonds to him as 
representative of the estate. Costs are taxed to inter- 
vener. 

REVERSED AND REMANDED WITH DIRECTIONS. 
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THE STATE oF NEBRASKA EX REL. WINFIELD EvANs, 
APPELLANT, v. Horace E. BROWN, FORMER CITY 


CLERK, ET AL., APPELLEES. 
Al N. W. 2d 862 


Filed March 30, 1950. No. 32743. 


1. Mandamus. A court has no power by mandamus to control the 
decision of those matters which are left by statute to the discre- 
tion of the governing body of a governmental agency. 

A peremptory writ of mandamus should be issued only 

where the legal right to it is clearly shown. 


AppEAL from the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JUDGE. Affirmed. 


W. H. Kirwin, for appellant. 
Jack E. Lyman, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


CHAPPELL, J. 

In conformity with the provisions of Chapter 16, arti- 
cle 6, R. S. 1943, and the 1949 Supplement thereto, 
Scottsbluff, a city of the first class, operating under a 
city manager plan as provided in Chapter 19, article 6, 
R. S. 1943, passed an ordinance entitled: “An Ordinance 
of the City of Scottsbluff, Nebraska, appropriating certain 
property for the use of said city for streets and sewers; 
appointing assessors, fixing the time and place for meet- 
ing of said assessors, prescribing their duties and remu- 
neration and providing for the service of notice upon the 
owners of said property and persons interested; opening, 
establishing and designating said property as a part of 
Broadway Avenue; and repealing Ordinance No. 809 and 
all other ordinances or parts of ordinances in conflict 
herewith.” 

Thereafter a referendum petition, which evidently con- 
tained the required number of signatures but did not 
protest against enactment of the ordinance requiring its 


Vou. 152] JANUARY TERM, 1950 613 


State ex rel. Evans v. Brown 


suspension or reconsideration as provided by section 
19-640, R. S. 1943, was filed with the city clerk, praying 


that the ordinance should “be referred to the voters of . 


the City of Scottsbluff, Nebraska, for rejection or ap- 
proval, at a special election to be called as provided by 
law.” 

The city clerk performed the duties required of him by 
section 19-639, R. S. 1943, but the city council took no 
affirmative action thereon to call and hold a special 
election, and relator filed this action in mandamus, alleg- 
ing among other things that it was the legal duty of the 
city council to call a special election referring said ordi- 
nance to the voters of the city for their rejection or 
approval, which it failed, refused, and neglected to do. 
Relator’s prayer was that respondents who are officers of 
the city be ordered and compelled to call and hold such a 
special election or appear and show cause why they had 
failed, neglected, and refused to do so. 

An alternative writ issued in conformity with relator’s 
prayer, and respondents answered, substantially denying 
generally, alleging that relator’s prayer was for action by 
the city council, which it was not compelled to perform, 
that the ordinance pertained to local improvements, and 
referred to the taking of real estate under the power of 
eminent domain, an executive and administrative act not 
subject to referendum. 

A hearing was had, whereat relator adduced evidence 
in his behalf and rested, whereupon respondents moved 
to dismiss the action for failure of relator to establish that 
respondents had “failed to act in accordance with the law 
or acted contrary to the law,” and for other reasons set 
forth in respondents’ answer which we need not repeat 
here. 

After the motion was argued at length the trial court 

-entered its judgment sustaining respondents’ motion and 
dismissing the action at costs of relator. Motion for new 
trial was overruled and relator appealed, assigning, inso- 
far as important here, that “The court erred in not grant- 
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ing the writ of mandamus as prayed for in the petition 
of relator.” 

Several propositions of law were presented by the 
briefs and argued to this court. However, but one of 
them requires discussion because it is decisive of the 
appeal and requires affirmance of the judgment. 

Section 19-640, R. S. 1943, insofar as controlling here 
with regard to the submission of the ordinance by refer- 
endum to the voters, provides: ‘“* * * the council shall 
submit it to popular vote at the next municipal election 
held not less than thirty days after filing of the petition, 
or the council in its discretion may call a special election 
for that purpose.” (Italics supplied.) 

It will be noted that the prayer not only of the refer- 
endum petition filed with the council but also relator’s 
petition filed in the case at bar was that the council 
should hold or be required to call and hold a special 
election. The council was not petitioned to submit the 
matter at any general election, and never yet has refused 
to do so. 

In that regard also, as stated at the end of the argument 
in relator’s brief, ‘No municipal election was held or . 
being held within thirty days thereafter, and a special 
election should have been called by the council in com- 
pliance with the plain provision of the statute” evidently 
referring to the statute just above quoted. 

Respondents took the position throughout the trial that 
it was not mandatory but was within the discretion of the 
city council whether or not they should call and hold a 
special election. In other words, viewed in that light, 
the primary purpose of this action was to control the 
discretion of the city council, which cannot ordinarily be 
done by a mandamus proceeding. 

As recently as State ex rel. Strange v. School District, 
150 Neb. 109, 33 N. W. 2d 358, this court held: “The court ° 
* has no power by mandamus to control the decision of 
those matters which are left by statute to the discretion 
of the governing body of a governmental agency. 
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“A peremptory writ of mandamus should be issued only 
where the legal right to it is clearly shown.” 

There was no evidence from which the court could 
have concluded that the council’s discretion was so 
abused as to result in capricious and arbitrary action, 
discussed in State ex rel. Truax v. Burrows, 136 Neb. 691, 


287 N. W. 178. - 
For the reasons heretofore stated, the judgment should 


be and hereby is affirmed. Costs are taxed to relator. 
AFFIRMED. 


CHARLENE RISTOW, APPELLEE, v. ALFRED RisTow, 


APPELLANT. 
41 N. W. 2d 924 


Filed March 80, 1950. No. 32744. 


1. Divorce. In determining the question of alimony or division of 
property as between the parties, the court, in exercising its 
sound discretion, will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of and the 
conduct of each during the marriage; their station in life; the 
circumstances and necessities of each; their health and physical 
condition; their financial circumstances as shown by the property 
owned at the time, its value at that time, its income-producing 
capacity, if any, and whether accumulated or acquired before or 
after the marriage; and from all such elements the court should 
determine the rights of the parties and all other matters pertain- 
ing to the case. 

In determining provision to be made in a divorce case 

for support of an infant child of the parties, their status and 

situation and all the attendant circumstances should be consid- 
ered, and an amount fixed in accordance with the best judgment 
of the court. 


APPEAL from the district court for Dodge County: 
RussELL A. RosBINson, JupGE. Reversed and remanded 
with directions. 


E. L. Mahlin, for appellant. 
Spear, Lamme & Flory, for appellee. 
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Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLAUGH, JJ. 


MEssMoRE, J. 

This is a divorce action tried in the district court for 
Dodge County. The plaintiff Charlene Ristow was 
granted a decree of divorce from the defendant Alfred 
Ristow, the custody of their minor daughter Kristin 
Ristow, permanent alimony, and an allowance for child 
support. The defendant appeals from the allowance of 
alimony and child support on the ground that the amounts 
allowed were excessive and unreasonable under the evi- 
dence and constitute an abuse of judicial discretion. The 
plaintiff cross-appeals, contending the amount of alimony 
and child support allowed by the trial court was insuffi- 
cient and inadequate under the evidence. No other issues 
are involved in this appeal. 

For convenience we will refer to the parties as they 
were designated in the district court. 

The case is here for trial de novo upon the issues pre- 
sented by such appeal, as in other equity actions. See, 
§ 25-1925, R. R. S. 1943; Lippincott v. Lippincott, 141 Neb. 
186, 3 N. W. 2d 207, 140 A. L. R. 901. 

It appears from the record that the parties were mar- 
ried February 28, 1947. At the time of their marriage the 
plaintiff was 20 years of age and the defendant 38 years 
of age. Tothis union one child, Kristin Ristow, was born 
on February 5, 1948. The defendant since 1936 has held 
the position of postmaster at Scribner, Nebraska, except 
for the period of time he was in the military service, from 
March 22, 1942, until May 23, 1946, when he was released 
from the service. The parties lived together 8 months 
and 8 days. 

The decree, with reference to alimony and child sup- 
port, provides that the plaintiff should be awarded the 
custody of Kristin, the minor daughter, the issue of the 
marriage; that the defendant should pay the plaintiff 
$2,000 as permanent alimony, payable in installments of 
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$50 a month commencing September 15, 1949, and con- 
tinuing until the total sum is discharged; that the defend- 
ant should pay to the plaintiff as support money for 
Kristin Ristow the sum of $75 a month for 40 months 
commencing September 15, 1949; and that defendant 
should thereafter, during the minority of Kristin Ristow 
or until she marries or becomes self-supporting, pay the 
sum of $100 a month for her support and maintenance. 
The court further found that the defendant had the custo- 
dy and possession of $520 belonging to the plaintiff which 
she received as a wedding gift from her parents and 
relatives, and that this sum should be forthwith paid to 
the plaintiff by the defendant. The costs of the action 
and attorneys’ fees were taxed to the defendant. 

In Swolec v. Swolec, 122 Neb. 837, 241 N. W. 771, this 
court said: “Permanent alimony is founded upon the 
right of the wife to such support from her husband as 
she would be reasonably entitled to expect, considering 
all of the circumstances of the parties, and this obligation 
continues after their legal separation. Permanent ali- 
mony was unknown at common law, and in this state is 
based upon section 42-318, Comp. St. 1929 (now section 
42-318, R. S. 1943), which declares that the court may 
award ‘such alimony out of his estate as it shall deem 
just and reasonable, having regard to the ability of the 
husband, the character and situation of the parties, and 
all other circumstances of the case.’ It will be seen at 
once that, under such a liberal statute, the fixing of the 
amount of the alimony rests alone upon the sound dis- 
_ cretion of the court. The first factor that should be taken 
into consideration is the financial circumstances of the 
parties, and all of the property owned by the parties 
should be considered and its value ascertained as of the 
time of the decree. Next, the income and productiveness 
of the property should be considered, together with the 
earning capacity and future prospects of the parties; the 
manner in which such property was acquired, whether 
through joint savings or by inheritance, and the contribu- 
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tions made by each, together with the value of the serv- 
ices rendered by each of the parties during their marriage. 
If evidence relating to the respective ages of the parties, 
the duration of and conduct during the marriage, their 
station in life, respective wants, circumstances and neces- 
sities, has been given, it should be considered, together 
with the health and physical condition of the parties, 
*% Re KD 

The case of Martin v. Martin, 145 Neb. 655, 17 N. W. 
2d 625, holds: “In determining the question of alimony or 
division of property as between the parties, the court, in 
exercising its sound discretion, will consider the respec- 
tive ages of the parties to the marriage, their earning 
ability, the duration of, and the conduct of each during, 
the marriage, their station in life, the circumstances and 
necessities of each, as well as their health and physical 
condition, and whether the property was accumulated 
before or after the marriage, and from all of such ele- 
ments the court, in allowing or refusing to allow perma- 
nent alimony, will determine the rights of the respective 
parties and all other matters pertaining to the case.”’ See, 
also, Hild v. Hild, 135 Neb. 896, 284 N. W. 730; Haussener 
v. Haussener, 147 Neb. 489, 23 N. W. 2d 700; Holmes v. 
Holmes, ante p. 556, 41 N. W. 2d 919. 

The defendant’s net salary as postmaster is $254 a 
month. He owns the fee simple title to property left him 
by his mother, she having died in 1943, subject to the life 
estate of his stepfather who at the time of trial was 69 
years of age. Prior to his marriage he lived with his 
stepfather in the property, and after his marriage he and 
his wife lived with the stepfather in the property until 
the plaintiff left, about November 8, 1947, to go to the 
home of her parents who reside on a farm near Scribner, 
where she was living at the time of trial. 

The defendant testified to certain items that constituted 
the value of his property. The trial court, in considera- 
tion of all of the evidence as to the property owned by the 
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defendant, apparently based the defendant’s net worth 
to be between $4,000 and $5,000. 

In determining the question raised in this appeal and 
cross-appeal with reference to permanent alimony and 
child support, we have taken into consideration the earn- 
ing capacity of the defendant since he became of age in 
1929, his salary as assistant postmaster and postmaster, 
and his salary and allowances as an army officer; in 
addition, the inheritance from his father’s estate which 
finally amounted to $1,300; and the investments made 
by him, in his name, of four real estate mortgages total- 
ing $10,700, $9,000 of which he testified belonged to his 
mother. The last of these mortgages was released in 
May of 1946. 

We have also considered the testimony with reference 
to an oral agreement made by the defendant’s mother in 
his presence and in the presence of his stepfather that 
after her death the defendant should pay to his brother 
Edward, living in California, the sum of $9,000. The 
mother’s will bequeathed five dollars to Edward who had 
not seen his mother since 1931. She died in 1948. 
Edward testified that his mother told him in 1931 that 
he would receive some money after her death. He was 
unable to attend her funeral as he was in an induction 
center at that time and transportation was not available. 
The testimony of the defendant and his brother Edward 
is that’ $5,600 was paid to Edward in July of 1943, $400 
in November of 1945, and $3,000 was paid to Edward July 
12, 1946. The payments were made by checks. The testi- 
mony involving this $9,000 transaction, from a close in- 
spection, is conflicting, not clear, and is doubtful. This is 
derived from the manner and form in which the amounts 
were alleged to have been paid and the uncertainty of 
the reason therefor as shown by the testimony of the 
brother Edward. 

The record shows 24 shares of bank stock in defendant’s 
name valued at $3,120, or $130 a share. Originally 12 
shares of this stock came into defendant’s name when his 
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stepfather transferred the shares to the defendant in 
1944, to enable the defendant to become a director in the 
bank. There appears to have been a reissue of the stock 
later, so the 12 shares in fact constituted 24 shares. 
Defendant testified to repaying 12 shares to his step- 
father, and due to the reissue of the stock he should have 
repaid 24 shares. The ownership of this stock and the 
evidence as to its value have been taken into considera- 
tion in determining this appeal. 

We also take cognizance of the expenses of the last 
illness and burial of the defendant’s first wife who 
departed this life in 1943. He testified that at that time 
he borrowed $3,000 from his stepfather to take care of 
this expense. This loan was repaid by the purchase of 
an automobile, the title of which was taken in his step- 
father’s name, in the amount of $2,300, leaving a $700 
balance due his stepfather on the $3,000 debt. This trans- 
action occurred December 9, 1947. 

In addition we have considered the evidence with ref- 
erence to the defendant’s interest in the real estate left 
by his mother, the value of which, as shown by the record, 
ranged from $5,000 to $7,000 at the time of trial. We 
have also considered the amounts deposited by the 
defendant, the amounts withdrawn, the purchase of 
government bonds and the cashing of the same; also that 
the plaintiff was able to and did instruct in music during 
her marriage, from which she earned approximately $30 
a month. . 

The defendant’s evidence also shows that he destroyed 
canceled checks prior to his entry into the army and 
thereafter until approximately the last three or four 
months of 1946. The accounts and canceled checks of the 
defendant’s stepfather were destroyed in a flood. 

The afore-cited items constitute the basis to determine 
the allowance of permanent alimony and child support. 

It is impossible, from the record, to determine with 
exactitude the value of the defendant’s property at the 
time of the marriage. It is apparent that the defendant 
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owned more property at the time of his marriage to the 
plaintiff than his testimony discloses. It is likewise ap- 
parent that the evidence in behalf of the plaintiff as to 
the amount of property the defendant had at the time of 
the marriage is excessive. 

After an analysis of the record in the light of the rules 
to be adhered to in determining what alimony shall be 
allowed or what division of property shall be made when 
a decree of divorce shall be awarded, we conclude the 
plaintiff is entitled to $4,000 permanent alimony to be 
paid at the rate of $50 a month from the date of Septem- 
ber 15, 1949, the date fixed by the decree, until the entire 
amount is paid. 

The decree with reference to -child support is. dispro- 
portionate to the actual needs of the child at this time. 
The child resides with her mother in her grandparents’ 
home on a farm. The child support should be fixed in 
the sum of $50 a month, and the part of the decree fixing 
the amount thereof should be reversed with directions to 
the trial court to order $50 a month as support for the 
infant daughter of the parties, commencing on September 
15, 1949, the date fixed in the decree, until the minor 
daughter is of legal age, or until the further order of the 
court as provided for by law in reference thereto. 

In the event of a change of circumstances, the minor 
child is protected by the following applicable authority: 
Section 42-312, R. S. 1943, provides procedure for the 
revision and modification of such orders based upon the 
situation existing and made at the time of the trial, if the 
circumstances of the parties change or it shall be to the 
best interest of the child. ; 

The amount fixed for the care of the infant daughter of 
the parties is wholly and exclusively child support, as 
distinguished from alimony or support of the plaintiff. 

In determining provision to be made in a divorce case 
for support of an infant child of the parties, their status 
and situation and all the attendant circumstances should 
be considered, and an amount fixed in accordance with 
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the best judgment of the court. See Christoffersen v. 
Christoffersen, 151 Neb. 763, 39 N. W. 2d 535. 

We therefore direct that the judgment be reversed and 
the cause remanded with directions that the decree of 
the trial court be modified in accordance with this 
opinion. Costs to be taxed to appellant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


KELLEY W. TUCKER, APPELLEE, V. PAXTON & GALLAGHER 


CoMPANY, A CORPORATION, APPELLANT. 
41 N. W. 2d 911 


Filed March 80, 1950. No. 32754. 


1. Appeal and Error. A party may not be heard to complain of 
error which he has invited. 


2. Error may not be assigned upon a ruling or action of 
the district court made or taken with the consent of the complain- 
ing party. 

3. In order to confer jurisdiction upon the Supreme Court 


to hear a civil action on appeal, notice of appeal must be given 
within one month from the date of the order, judgment, or decree 
from which the appeal is taken. 


APPEAL from the district court for Douglas County: 
JACKSON B. CHasE, JupcE. Affirmed. 


Kennedy, Holland, DeLacy & Svoboda, and Edwin 
Cassem, for appellant. 


Charles A. Nye, William Comstock, and Schall, Robin- 
son, Hruska & Garvey, for appellee. 


Heard before Simmons, C. J., CARTER, MEssSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGu, JJ. 


YEAGER, J. 

This is an action by Kelley W. Tucker, plaintiff and 
appellee, against Paxton & Gallagher Company, a corpo- 
ration, defendant and appellant, to recover under the 
Workmen’s Compensation Act for alleged accidental 
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injuries sustained by plaintiff on May 17, 1948, while he 
was engaged as an employee of the defendant. A judge 
of the workmen’s compensation court, on hearing, dis- 
missed the action. From the dismissal an appeal was 
_ taken to the district court where a trial was had. In the 
district court an award was rendered in favor of plaintiff 
for $18 a week for 55 weeks for temporary total disability 
and for $201.20 for medical and hospital expense. From 
this award the defendant has appealed. 

The only question presented by the appeal is that of 
whether or not the plaintiff sustained an accident which 
produced the disabilities of which he has complained. 
The propriety of the amount of the award in the event 
that it is found that the plaintiff sustained a compensable 
injury is not brought into question. 

Thus it appears that the only question for consideration 
here is one of evidence or in other words of whether or 
not the evidence is sufficient to sustain an award for the 
plaintiff. 

From an examination of the record it appears well to 
point out here, although the subject to be considered is 
not raised, that after the decree was rendered the de- 
fendant filed a motion for new trial which was overruled. 
The decree was entered on July 25, 1949, and the motion 
for new trial was overruled October 27, 1949. 

One of the stated grounds for a new trial was the 
following: “That the Decree is not sustained by suffi- 
cient evidence.” 

The only assignments of error on appeal are the 
following: 

“1. The Trial Court erred in holding that an accident 
occurred. 

“2. The Trial Court erred in finding that plaintiff’s 
disabilities were the proximate result of an accident in 
the employment.” 

It is apparent that these two assignments are in sub- 
stance a declaration that the decree is not sustained by 
sufficient evidence, or a reiteration by limitation and 


624 NEBRASKA REPORTS [VoL. 152 
Tucker v. Paxton & Gallagher Co. 


particularization of the quoted ground of the motion for 
new trial. 

The order overruling the motion for new trial is the 
following: 

“Now, on this day, this cause comes on for hearing on 
motion of defendant filed herein August 4, 1949, for an 
order of the Court setting aside the decree and granting 
defendant a new trial. Whereupon by consent of parties, 
it is ordered that said motion be and the same hereby is 
overruled.” 

By this record it is made to appear that the order over- 
ruling the motion for new trial, which motion contained 
as one of its grounds the same substance as the assign- 
ments of error in this court, was overruled by consent of 
the defendant herein. 

Under such circumstances may the defendant be per- 
mitted to seek from this court the reversal of action of 
the district court to which it has given its consent? 
This it may not do. 

The principles involved are well settled by the deci- 
sions of this court. It is a well-settled rule that a party 
may not be heard to complain of error which he has 
invited. Storm v. Holmes, 2 Neb. (Unoff.) 16, 96 N. W. 
73; Farmers Mutual Ins. Co. v. Cole, 4 Neb. (Unoff.) 130, 
93 N. W. 730; In re Estate of Mattingly, 121 Neb. 90, 236 
N. W. 175; Fonda v. Northwestern Public Service Co., 
138 Neb. 262, 292 N. W. 712. 

It is also well settled that error may not be assigned 
upon a ruling or action of the district court made or 
taken with the consent of the complaining party. Cham- 
berlain v. Brown, 25 Neb. 434, 41 N. W. 284; Union Nat. 
Bank of Chicago v. Touzalin Improvement Co., 1 Neb. 
(Unoff.) 116, 95 N. W. 489. 

An examination of the application of these principles 
by this court in cases too numerous to attempt to collect 
them here leads to the definite conclusion that the defend- 
ant by its consent to the overruling of its motion for new 
trial barred itself from review here of the question of 
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whether or not the award was sustained by sufficient 
evidence. 

If it should be urged that the appeal is not from the 
order overruling the motion for new trial but from the 
decree this can avail the defendant nothing. If the appeal 
is from the decree and not from the order overruling the 
motion for new trial then this court has no pumedicuon 
to entertain it. 

The decree, as pointed out, was entered on July 25, 
1949, whereas the notice of appeal was not given until 
November 4, 1949, which was more than three months 
from the date of rendition of decree, rather than within 
one month as is required by statute in order to confer 
jurisdiction. § 25-1912, R. R. S. 1948. 

For the reasons herein stated the decree of the district 
court is affirmed and an attornéy’s fee in favor of the 
attorney for plaintiff is allowed in the amount of $250. 

AFFIRMED. 


EL_va REMMENGA, APPELLEE, V. VIRGIL SELK, APPELLANT. 
42 N. W. 2d 186 


Filed April 6, 1950. No. 32693. 


1. Trial: Damages. In an instruction to a jury that the plaintiff 
is entitled to recover such damages as “she may have sustained” 
by reason of the injuries complained of, the use of the word 
“may” does not introduce an element of conjecture and uncer- 
tainty, and such an instruction is not erroneous upon that 
ground. 


An instruction that damages for future pain 
and suffering must be proved with reasonable certainty is not 
required where damages already sustained are alone submitted 
to the jury. 

3. Trial. The proper method of submitting a case to a jury is by 
a clear and concise statement of those issues which find support 
in the evidence and not by substantially copying the pleadings of 
the parties into the instructions, and if, by doing the latter, it 
results in prejudice to the complaining party it ordinarily con- 
stitutes sufficient grounds for reversal. 
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4, Negligence. Where the only issue is the nature and extent of 
the injuries sustained and the amount of recovery therefor, the 
inclusion of allegations of negligence in the submission of the 
issues upon which no evidence has been adduced in support 
thereof is not prejudicial to the rights of the party charged 
with such acts of negligence. 

5. Trial: Damages. While in a personal injury action the better 
practice is to state to the jury in suitable words that plaintiff 
sues for an amount sufficient to compensate him for the loss 
sustained, it is not ordinarily prejudicial error to state the 
amount for which the action is brought. 

6. Damages. In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be awarded 
rests largely in the sound discretion of the jury and courts are 
reluctant to interfere with a verdict so rendered. 

7. Trial. A verdict may be set aside as excessive only when it is so 
clearly exorbitant as to indicate that it was the result of 
passion, prejudice, or mistake, or that it is clear that the jury 

. disregarded the evidence or controlling rules of law. 


AppEAL from the district court for Lincoln County: 
Isaac J. NISLEY, Jupce. Affirmed. 


Davis, Stubbs & Healey, and V. H. Halligan, for 
appellant. 


George B. Dent, Jr., and Beatty, Clarke, Murphy & 
Morgan, for appellee. 


Heard before Stmmons, C. J., Carter, MEssMorE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is an action for damages for personal injuries 
sustained in an automobile accident alleged to have been 
caused by the negligence of the defendant. The jury 
returned a verdict for the plaintiff for $10,000 and judg- 
ment was entered thereon. The defendant appeals. 

The case was previously before this court. Remmenga 
v. Selk, 150 Neb. 401, 34 N. W. 2d 757. A detailed state- 
ment of the facts in the case can be found in the former 
opinion. 

The action as originally instituted was based on two 
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causes of action. The first was based on the personal 
injuries the plaintiff suffered in the accident. The 
second was based on the assigned claim of her husband, 
James Remmenga, for medical, hospital, nursing, house- 
hold, and traveling expenses incurred for plaintiff as a 
result of the accident. Both causes were submitted to a 
jury and a verdict was returned for defendant. The trial 
court sustained a motion for a new trial as to the first 
cause of action and overruled it as to the second. On 
appeal to this court the order granting a new trial on the 
first cause of action was sustained and the order denying 
a new trial on the second cause of action was reversed. 
After remand to the district court, plaintiff dismissed her 
second cause of action without prejudice. The case was 
thereupon tried upon the issues raised by the first cause 
of action with the result hereinbefore stated. This 
appeal is from the verdict and judgment rendered on 
the first cause of action. 

The defendant asserts that the trial court erred in four 
respects and has assigned such alleged errors on this 
appeal. They are in substance as follows: (1) That the 
trial court erred in giving an instruction which did not 
limit damages for permanent injuries to damages which 
are reasonably certain; (2) that the trial court erred in 
setting forth plaintiff’s petition verbatim in the instruc- 
tions, including allegations of negligence not supported 
by evidence; (3) that the trial court erred in instructing 
the jury that, although defendant’s attorney had in- 
formed the jury that he would prove contributory negli- 
gence on the part of the plaintiff, he was unable to prove 
it; and (4) that the verdict is excessive. 

With reference to the first assignment the record 
shows that the trial court instructed the jury “that 
Plaintiff’s measure of damages for any personal injuries 
she may have sustained is such a sum as will fully and 
fairly compensate her for the damages thus sustained, 
* * * In considering the damages thus sustained, you 
may take into consideration the extent and character of 
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said injuries, Plaintiff's physical pain and suffering, 
whether said injuries are permanent or not, and any 
other evidence in the case bearing upon the question of 
Plaintiff's injuries.” 

It is the contention of defendant that the use of the 
words “may have sustained,” used in the fore part of the 
instruction, have application to the whole instruction 
and authorize the jury to allow uncertain, speculative, or 
probable future damages. We do not think the quoted 
words are subject to any such interpretation. The words 
are of common uSage and in the manner used mean that 
plaintiff is entitled to recover compensation for any 
personal injury already sustained which was the result 
of defendant’s negligence. There is nothing in the in- 
structions given which authorizes a recovery for future 
pain and suffering or any physical disabilities that may 
result in the future. The instructions authorize a recov- 
ery only for disabilities already sustained. Under such 
circumstances we cannot say that the instruction given 
contains prejudicial error. 

This question has been directly passed upon by this 
court in Henry v. Omaha Packing Co., 81 Neb. 237, 115 
N. W. 777, wherein it was said: “The defendant com- 
plains of the use of the word ‘may’ in the following taken 
from one of the instructions given by the court on its 
own motion: ‘If the plaintiff has established these facts 
by a preponderance of the evidence, then the plaintiff 
would be entitled to recover such damages as she may 
have received by reason of the injuries complained of, 
not exceeding the sum of $2,000.’ A charge which allows 
damages for the pain and suffering which plaintiff may 
endure hereafter is erroneous, as allowing the jury to 
go into the field of mere probability. Nixon v. Omaha 
& C. B. Street R. Co., 79 Neb. 550. Used concerning a 
past transaction, the word is not capable of such a con- 
struction. To speak of such suffering as one may endure 
in the future is to introduce into the estimate an element 
of conjecture and uncertainty which is not at all involved 
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in speaking of the damages one may have sustained in the 
past. The amount of the latter cannot, under any con- 
struction of the language used, exceed the damage which 
has actually been sustained. The trial judge, not being 
permitted to assume that the plaintiff had suffered any. 
damage, used the word ‘may’ to express the possibility of 
the existence of such damages, which were limited by 
the amount that she had already experienced, and there- 
fore no element of probability was included. We think 
the rule laid down in Nixon v. Omaha & C. B. Street R. 
Co., has no application to the case at bar, and there was 
no error in the use of the word ‘may’ in the instruction 
complained of.” 

In Ballard v. Kansas City, 110 Mo. App. 391, 86 S. W. 
479, the court in dealing with this same question said: 
“So far as this criticism is applied to the issue of perma- 
nent injury, it is without merit. ‘May have suffered’ is 
a form of the verb ‘to suffer,’ descriptive of completed 
action, and, so far as tense is concerned, is the equivalent 
of the past tense, indicative mode, ‘has suffered.’ This 
latter form of the verb may be substituted for that used 
without change of meaning. As permanency is a fact 
existing in the present, the result of completed action, 
and independent of future happening or-contingency for 
its continuation, it is apparent no speculative future 
event could be considered by the jury under the form of 
expression employed. A present fact was dealt with, 
and the jury was restricted to the consideration of 
present conditions.” See, also, City of South Omaha v. 
Sutliffe, 72 Neb. 746, 101 N. W. 997. 

We hold that the instruction does not authorize the 
jury to consider future damages, and consequently the 
necessity for an instruction to the effect that only such 
future damages could be considered as were proved with 
reasonable certainty did not exist. 

Defendant contends that the trial court erred in copy- 
ing plaintiff’s petition into the instructions and allegedly 
including allegations upon which no evidence was 
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adduced. While this court has frequently criticized the 
practice of copying pleadings into the instructions as a 
method of stating the issues to the jury, such practice 
does not constitute reversible error unless it has resulted 
in prejudice to the complaining party. The criticism is 
based primarily on the danger of including allegations of 
negligence upon which no evidence has been offered. It 
is fundamental, of course, that it is reversible error to 
submit issues to a jury upon which no evidence has been 
offered. Where pleadings, though voluminous, are 
copied into the instructions as a statement of the issues 
to be determined, no error can be predicated thereon if 
there is evidence to sustain all the pertinent allegations 
included therein and prejudice to the complaining party 
does not otherwise appear. Franks v. Jirdon, 146 Neb. 
585, 20 N. W. 2d 597; Allen v. Clark, 148 Neb. 627, 28 N. 
W. 2d 439. 
‘ The court correctly instructed the jury that the only 
question to be determined is whether plaintiff sustained 
the injuries complained of at the time and place alleged, 
the extent of said injuries, and the amount of recovery 
therefor. This for the reason that it was determined by 
our former opinion and judgment in this case that 
defendant was guilty of negligence and that there was no 
evidence of contributory negligence on the part of the 
plaintiff. The evidence at the second trial being no 
different than at the former one, there was nothing 
remaining to be determined other than the amount of 
plaintiffs recovery. This was made clear to the jury. 
Consequently, it cannot be said that the inclusion of 
allegations of negligence in the instructions which find no 
support in the evidence could result in prejudice to the 
defendant. They were wholly immaterial to the issue 
which the jury was to determine. City of Omaha v. 
Bowman, 63 Neb. 333, 88 N. W. 521. 

It is urged that it was error for the trial court to 
include in the statement of the issues the amount for 
which plaintiff brings suit. While the better practice 
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is to state to the jury in suitable words that plaintiff sues 
for an amount sufficient to compensate him for the loss 
sustained, it is not ordinarily prejudicial error for the 
trial court to state the amount for which the action is 
brought. Tate v. Barry, 144 Neb. 517, 13 N. W. 2d 879. 

Defendant contends that the trial court disparaged the 
efforts of counsel by informing the jury in the instruc- 
tions that he had been unable to prove certain assertions 
made in his opening statement. The purport of the in- 
struction was correct and, though not couched in the most 
appropriate language, we fail to see where it was dispar- 
aging to or contemptous of the efforts of defense counsel. 
It is often necessary that remarks of counsel made in an 
opening statement on matters not relevant to the issues 
be removed from the possible consideration of the jury 
by a curative instruction to disregard them. While the . 
better practice is to make such instructions as impersonal 
as possible, we cannot say that the use of the name of 
one of defense counsel therein is prejudicially erroneous. 

Defendant contends that the verdict for $10,000 was 
excessive. In this respect the evidence shows that plain- 
tiff was a housewife and mother of the age of 38 years. 
She received a terrific blow to the face which left her 
scarred, disfigured, and in appearance much more aged 
than one of 38 years. The evidence shows that she lost 
all of her teeth, her gums, and part of the jawbone. The 
fractured fragments at the hinge on the left side of the 
jaw healed in such a manner as to lock the left jaw. 
The joint was destroyed and immobilized so that there 
will never be any articulation of the joint. The evidence 
also shows that plaintiff has had five sets of false teeth in 
an attempt to improve her appearance and give support 
to her jaw. She has been unable to use any of them 
because of the pain they induce. When she takes them 
out, the lower jaw sags and causes great and continuous 
pain in the locked hinge joint. The result is that plaintiff 
is limited to the use of soft foods as she is unable to bite 
or chew any other type of food. 
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The evidence shows that plaintiff has a permanent 
scar on her jaw and a disfiguring depression of the lower 
part of the lower jaw resulting from infection and a 
consequent sloughing away of the bone. She is nervous 
and irritable. Her black hair has turned gray. She 
suffered injuries to the back of her neck and back, the 
pain from which extended into her lower limbs. Her 
entire personality, appearance, and health have changed 
completely as a result of the accident. The injuries are 
permanent, with little hope of much improvement. The 
jury saw the plaintiff on the witness stand and had the 
opportunity to see the outward effects of the accident. 
That plaintiff suffered much pain is very evident from 
the evidence. 

The defendant offered no evidence to contradict the 
foregoing evidence as to the nature and extent of 
plaintiff’s injuries. We think it is sufficient to sustain 
the verdict of the jury under controlling rules of law. 
The applicable rule is stated in Dailey v. Sovereign 
Camp, W. O. W., 106 Neb. 767, 184 N. W. 920, as follows: 
“There is no fixed or exact rule known or recognized 
in our system of jurisprudence in which the same 
measure of damages for personal injury may be applied 
to all cases alike. As has often been said, much is left 
to the good sense and reason of the man in the jury 
box. Fishleigh v. Detroit United Ry., 205 Mich. 145; 
Southern R. Co. v. Bennett, 233 U. S. 80. The law gives 
to the jury the right to determine the amount of re- 
covery in cases of personal injury. That is, of course, 
one of its functions, and, if the verdict is not so dis- 
proportionate to the injury as to disclose prejudice 
and passion, it will not be disturbed.” 

In Sutton v. Inland Construction Co., 144 Neb. 721, 
14 N. W. 2d 387, we said: “No method of exact com- 
putation can be devised in determining compensatory 
damages in cases of this kind. We think the evidence 
was such that the jury could properly arrive at the 
amount determined upon by them. We can find no 
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yardstick whereby we can say as a matter of law that 
the verdict was excessive. Under such circumstances 
this court may not substitute its judgment for that of 
the jury, even if it be assumed that this court would 
determine that a lesser amount would constitute ade- 
quate compensation for the injuries sustained.” See, 
also, Horky v. Schroll, 148 Neb. 96, 26 N. W. 2d 396; — 
Rueger v. Hawks, 150 Neb. 834, 36 N. W. 2d 236; Thoren’ 
v. Myers, 151 Neb. 453, 37 N. W. 2d 725. 

In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the 
jury, and the courts are reluctant to interfere with a 
verdict so rendered. A verdict may be set aside as 
excessive only when it is so clearly exorbitant as to 
indicate that it was the result of passion, prejudice, or 
mistake, or that it is clear that the jury disregarded 
the evidence or controlling rules of law. The verdict 
of the jury under these rules is amply sustained by the 
evidence. The judgment is affirmed. 

; AFFIRMED. 


EMPLOYERS MuTuAL CASUALTY COMPANY, A CORPORATION, 


APPELLEE, v. W. E. (CHILI) BRAZDA, APPELLANT. 
42 N. W. 2d 195 


Filed April 6, 1950. No. 32750. 


Contracts. The general rule is that, in the absence of anything to 
indicate a contrary intention, instruments executed at the same 
time by the same parties for the same purposes and in course 
of the same transactions are, in the eye of the law, one instru- 
ment and will be read and construed together as if they were 
as much one in form as they are in substance. 


APPEAL from the district court for Dodge County: 
RussELL A. RosInson, Jupce. Affirmed. 


Mapes & Johnson, for appellant. 
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Joseph H. McGroarty and Charles H. Yost, for appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLauay, JJ._ 


WENKE, J. 

Employers Mutual Casualty Company, a corporation, 
brought this action in the district court for Dodge 
County against W. E. (Chili) Brazda. The purpose of 
the action was to require an accounting by the defend- 
ant of all moneys owing by him to the plaintiff as its 
agent. Defendant denied owing plaintiff any money 
because of a settlement. The trial court found there 
was owing to plaintiff the sum of $1,584.72 and entered 
judgment for that amount against the defendant. His 
motion for new trial having been overruled, defendant 
appealed. 

The evidence shows that the appellant was engaged 
in the insurance business at Fremont, Nebraska; that 
he was an agent of the appellee; that as such agent, 
during the months of March, April, May, June, and 
July of 1948, he collected substantial sums of money | 
belonging to the appellee; and that he failed to remit 
a large part thereof. 

The principal difficulty arises out of the following 
instrument: 

“SALE and ASSIGNMENT 

In consideration of the payment of One Dollar ($1.00) 
and other considerations the receipt of which is hereby 
acknowledged, the undersigned being indebted to the 
EMPLOYERS MUTUAL CASUALTY COMPANY of 
DES MOINES, IOWA, does as of August 1, 1948 hereby 
sell and assign all right, title, ownership and interest 
whatsoever to the EMPLOYERS MUTUAL CASUALTY 
COMPANY of DES MOINES, IOWA all insurance poli- 
cies and renewals thereof of the said EMPLOYERS 
MUTUAL CASUALTY COMPANY of DES MOINES, 
IOWA which are now in force or to be issued. 
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This assignment is given by free consent of the under- 
signed and without coercion of any kind or character 
whatsoever. 

Dated at Fremont, Nebraska this 26 day of August, 
1948, 

/S/ W. E. Chili Brazda 


W. E. (Chili) Brazda 
Witness: 
/S/ W. R. Somerville 


The undersigned hereby agrees with W. E. (Chili) 
Brazda that any proceeds derived by the sale or dis- 
posal of the ownership of renewals of their policies 
shall, less any expense incurred, be credited against 
the indebtedness of the said W. E. (Chili) Brazda to 
the undersigned. 

Dated this 26th day of August, 1948. 

EMPLOYERS MUTUAL CASUALTY COMPANY 
By /S/ Robt S Somerville 
Nebraska Branch Manager 


Witness: 
/S/ W. R. Somerville.” 


Appellant contends that only the upper part of the 
instrument, that is, the part above his signature, was 
there when he signed it and the agreement was in fact 
a sale and assignment by him to the appellee of all 
right, title, ownership, and interest which he had in 
all the insurance policies, and renewals thereof, of his 
agency in satisfaction or settlement of all amounts 
which he was then owing appellee as its agent. 

Appellee contends that the instrument had been fully 
drafted and signed by Robt. S. Somerville before it 
was presented to and signed by appellant; that the in- 
strument constitutes one agreement; and that by the 
agreement the assets of the agency were transferred to 
it for the purpose of liquidation and the net proceeds 
to be applied on the amount owing it by appellant. 
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While there is dispute in the evidence as to whether 
or not the instrument, as hereinbefore fully set forth, 
had been fully drafted and signed by Robt. S. Somer- 
ville before it was signed by appellant, we find the 
evidence satisfactorily establishes that it had. 

In Farmers Union Cooperative Elevator Federation 
_v. Carter, ante p. 266, 40 N. W. 2d 870, we said: “The 
general rule is that, in the absence of anything to indi- 
cate a contrary intention, instruments executed at the 
same time by the same parties for the same purposes 
and in course of the same transaction are, in the eye 
of the law, one instrument and will be read and con- 
strued together as if they were as much one in form 
as they are in substance.” 

We find the appellee’s contention to be correct both 
as a matter of fact and of law. 

The evidence establishes that the assets assigned to 
appellee, so far as they are of any value, have been 
completely liquidated; that the proceeds received there- 
from have been applied to the amount owing appellee, 
without expense to the appellant; and that the amount 
for which judgment was rendered is the unsatisfied 
balance. 

As to appellant’s contention that he should have been 
permitted to show, by parol evidence, what the con- 
sideration of the agreement actually was, we find no- 
where in the record any attempt or offer to do so. 

We said in Dean v. State, 128 Neb. 466, 259 N. W. 
175, that: ‘“ ‘In a criminal trial, as well as civil, when 
to a question in direct examination an objection is in- 
terposed by the adverse party and sustained, in order 
to present the ruling to this court for review, there 
must be an offer of proof of the facts sought to be put 
in evidence by the question to which the answer was 
excluded.’ Savary v. State, 62 Neb. 166.” 

Appellant complains of the reasons given by the trial 
court for coming to the conclusion that it did. Whether 
or not the reasons given by the trial court for reaching 
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the conclusion that it did are correct we do not find 
it necessary to decide, as its conclusion is correct. As 
stated in Bragonier v..Stevenson, 104 Neb. 578, 178 N. 
W. 186: “A wrong reason for a correct conclusion of 
the trial court is generally immaterial on appeal.” 

In view of the foregoing, we affirm the judgment en- 
tered by the trial court. 

AFFIRMED. 


KENNEDY & PARSONS COMPANY, A CORPORATION, APPELLANT, 
v. HERMAN G. SCHMIDT ET AL., APPELLEES, E. J. Du Pont 


DE NEMOURS & COMPANY, APPELLANT. 
42 N. W. 2d 191 


Filed April 6, 1950. No. 32752. 7 


1. Penalties: Corporations. An action to recover the penalty pro- 
vided by section 24-213, Comp. St. 1929, must be brought in 
equity in behalf of all creditors and against all stockholders. 

In pursuing the remedy provided by section 
24-218, Comp. St. 1929, creditors of an insolvent corporation 
cannot maintain an action against a part of the stockholders 
for the payment of corporate debts until it is shown that the 
stockholders who are not made parties defendant and who are 
not served with process are nonresidents of the state or for other 
good and sufficient reason cannot be reached by the process of 

- the court. 

3. Appeal and Error. The record of the trial court in all appellate 
proceedings imports absolute verity. 

4, Affidavits. An affidavit must bear upon its face, by the certif- 
icate of the officer before whom it is taken, evidence that it 
was duly sworn to by the party making the same. 


AppEAL from the district court for Thayer County: 
STANLEY Barros, Jupce. Affirmed. 


W. J. Moss, Melvin Moss, and Cloid J. Wilson, for 
appellants. 


Baldwin & Pike, for appellees. 
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Heard before Simmons, C. J., Carter, MEssMoRE, 
YEAGER, CHAPPELL, WENKE, and BosSLauau, JJ. 


Simmons, C. J. 

This is an action in equity brought aden the provi- 
sions of section 24-213, Comp. St. 1929, to enforce 
stockholders’ liability to pay the debts of a dissolved 
corporation because of the failure of the corporation 
to publish annual notice of the amount of all existing 
debts of the corporation. The action is preserved under 
the general saving provision of section 24-1,104, C. S. 
Supp., 1941 (now section 21-1,156, R. S. 1943). The 
trial court dismissed the action on the ground that all 
the stockholders of the dissolved corporation were not 
made defendants in the action. Plaintiff and cross- 
petitioner appeal. They are referred to herein as ap- 
pellants. We affirm the judgment of the trial court. 

“No question is raised here as to the facts that the 
dissolved corporation was the Farmers Union Co-Opera- 
tive Association of Deshler, Nebraska, a Nebraska cor- 
poration; that the notice of indebtedness was not given; 
that the plaintiff was a judgment creditor of the cor- 
poration; that its judgment is unsatisfied; that the cor- 
poration has no goods or assets out of which to satisfy 
the judgment; and likewise that the defendant and cross- 
petitioner, E. I. Du Pont de Nemours & Company, a cor- 
poration, is also such a judgment creditor. 

An action to recover the penalty provided by section 
24-213, Comp. St. 1929, must be brought in equity in 
behalf of all creditors and against all stockholders. 

In pursuing the remedy provided by section 24-213, 
Comp. St. 1929, creditors of an insolvent corporation 
cannot maintain an action against a part of the stock- 
holders for the payment of corporate debts until it is 
shown that the stockholders who are not made parties 
defendant and who are not served with process are 
nonresidents of the state or for other good and suf- 
ficient reason cannot be reached by the process of the 
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court. Dempster v. Ashton, 125 Neb. 535, 250 N. W. 917. 

The questions presented here relate to whether or 
not good and sufficient reason has been shown for the 
failure of plaintiff to join stockholders as_ parties 
defendant. 

We recite only that part of the record that has to 
do with the questions here presented. 

The transcript shows the trial judge’s notes of Janu- 
ary 16, 1947, to the effect that the files of the case were 
misplaced and that copies of the pleadings were ordered 
substituted. Accordingly it would seem that all plead- 
ings shown in the transcript prior to that date are sub- 
stituted copies. The transcript shows the appearance 
docket record of the clerk of the court. Where it ap- 
pears reasonably certain, the dates shown on the ap- 
pearance docket are those used here as the filing date 
for pleadings prior to January 16, 1947. 

The appearance docket shows that this action began 
with the filing of a petition on November 17, 1941. The 
petition does not appear in the transcript, although an 
amended petition bearing a date in the verification form 
of the “ day of October, 1941,” is shown as the first 
pleading in the transcript. We cannot reconcile this 
date with any date on the appearance docket. This 
amended petition shows seven individuals named as 
parties defendant. It contains allegations that they are 
officers, directors, and stockholders of the corporation. 

On February 3, 1942, a demurrer was filed to what- 
ever petition was then on file on the grounds that there 
was a defect of parties plaintiff and defendant, and that 
the petition did not state facts sufficient to constitute 
a cause of action. This demurrer was sustained on all 
three grounds on July 21, 1942. 

On June 30, 1942, plaintiff filed a demand on the 
defendants to produce the records and books of the cor- 
poration wherein the records of the names of stock- 
holders and creditors were kept. This demand con- 
tained a notice that unless complied with within four 
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days, a court order would be sought directing their 
production. The judge’s notes show that on July 6, 
1942, he sustained the motion and directed defendants 
to produce such records and books for inspection within 
ten days. On July 17, 1942, there was filed with the 
clerk of the court what is denominated in the bill of 
exceptions as the minute book of the corporation. 

Plaintiff’s attorney testified that prior to the filing 
of the minute book he did not know the name of the 
secretary of the corporation and that he determined it 
from the minute record; that he did not then undertake 
to secure a list of the stockholders from the secretary 
either by personal request or by court order or deposi- 
tion; and that he advised defendants’ attorneys that the 
minute book was not what he wanted and that he wanted 
the stock book. 

No showing was made to the court of noncompliance 
with the order of July 6, 1942. 

Plaintiff without following the matter further gleaned 
from the minute book the names of parties who ap- 
peared from it to be stockholders. On August 8, 
1942, plaintiff filed its pledding denominated “Second 
Amended Petition” naming in the caption the original 
seven defendants, 30 other parties as individuals, and 
the Du Pont corporation, as defendants. In this peti- 
tion it alleged, so far as material here, that the named 
defendants were “sole or part owners” of the stock of 
the corporation; that the plaintiff was unable to as- 
certain who were the stockholders; that it had on June 
30, 1942, made demand upon the known stockholders 

.for a disclosure of the records of who were the com- 
pany’s stockholders and creditors; that the demand was 
not complied with, other than the minute book of the 
corporation; and that to the best of its knowledge and 
belief the defendants are the owners and holders of 
the stock of the corporation. The Du Pont corporation 
filed an answer and cross-petition on May 10, 1943, 
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wherein similar allegations are made. No-showing of 
service of process appears. 

On October 25, 1943, 30 defendants (except the Du 
Pont corporation) demurred to the “petition” of the 
plaintiff, and 32 defendants demurred to the answer and 
cross-petition of the defendant Du .Pont corporation, 
for the same reasons as given in the earlier demurrer. 
We find no ruling on these demurrers. 

On March 29, 1943, the appearance docket shows the 
filing of an amended petition. We find no petition in 
the transcript that can be reconciled with that date. 

On June 4, 1948, 32 defendants filed answers to the 
second amended petition and to the answer and cross- 
petition. These were general denials. On October 15, 
1948, they filed amended answers in which they specifi- 
cally denied that they were all the stockholders of the 
corporation, and alleged that all the stockholders had not 
been made parties defendant. 

On October 26, 1948, the plaintiff had a subpoena 
issued directed to two of the defendants to appear as wit- 
nesses and to bring with them the books and records of 
the corporation, particularly the stock register and stock 
transfer records. 

The cause went to trial on October 27, 1948. One of 
the defendants, who was served with the subpoena and 
who was secretary of the corporation at the time of: its 
dissolution and one of the original seven defendants, as 
a witness for the plaintiff produced the stock register of 
the corporation containing the stock transactions of the 
corporation, and testified that he had never had a request 
from anyone for a list of the stockholders. The record 
shows that there were a large number of stockholders 
who are not parties defendant. 

The case was continued until February 10, 1949, to 
enable the plaintiff to present additional evidence. On 
that date the court sustained the motions to dismiss, two 
of the grounds being that all the stockholders were not 
made defendants in the action; that all the defendants 
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named were not served by process, and that plaintiff’s 
petition contained no allegation or statement that the 
defendants not served were nonresidents of the state or 
could not be reached by process. 

Motions for a new trial were made and heard on May 
5, 1949. On October 3, 1949, the court dismissed plain- 
tiff’s petition and cross-petitioner’s cross-petition. 

Appellants claim that they are excused from making 
other stockholders parties because of fraudulent conceal- 
ment of the records which would disclose such stock- 
holders, and that that is good and sufficient reason for 
such nonjoinder. 

The defendants first by demurrer as early as February 
3, 1942, raised the question that there was a defect of 
parties defendant as against the original petition or 
amended petition. They again raised that question by 
demurrer on October 25, 1943, as against the pleadings 
making the enlarged group of defendants parties to the 
action. They raised it finally by answer. It follows that 
at all times after February 3, 1942, plaintiff had notice 
of the claimed defect of parties defendant. 

It appears that plaintiff knew that there had been a 
stock record, and that that record should contain the 
required information from which it could secure a list 
of stockholders so as to comply with the requirements of 
the law. It also appears that plaintiff, subsequent to the 
hearing at which the trial court on July 6, 1942, entered 
on its docket an order to produce records, took no action 
in court to secure a compliance with the order until it 
had a subpoena issued on October 27, 1948, at which time 
there was prompt compliance with the order. There is 
no showing that had earlier action been taken the same 
result would not have been had. It affirmatively appears 
that plaintiff knew on or about July 17, 1942, that the 
minute book was not the stock record and elected to 
proceed on the basis of information contained in the 
minute book, rather than undertake to compel the pro- 
duction of the stock record. 
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We see no merit in appellants’ contention. There is no 
basis for a contention of fraudulent concealment or estop- 
pel. Appellants have not shown good and sufficient 
reason for their failure to join all stockholders as defend- 
ants or serve process on all those joined. 

Appellants further contend that under the provision 
of section 25-1267, R. R. S. 1943, they are entitled to a 
holding that they have in fact named all stockholders as 
defendants that it was possible to join. This statute was 
formerly section 8901, Comp. St. 1922. Appellants rely 
upon our holding in Sallander v. Prairie Life Ins. Co., 
110 Neb. 332, 193 N. W. 737, that “When a party to an 
action has secured an order of court to produce a book, 
paper or document in the possession or control of the 
adverse party, as provided by section 8901, Comp. St. 
1922, and the adverse party refuses to comply with such 
order, the proper practice is for the party desiring to use 
the book, paper or document in evidence to offer an 
affidavit setting forth the contents of such book, paper 
or document. It then becomes the duty of the court to 
instruct the jury to presume that the’ contents of the 
book, paper or document is such as the affidavit epee 
it to be.” 

This argument proceeds upon the theory that the 
second amended petition contains allegations that bring 
it within the requirements of the statute and that the 
verified petition constitutes an affidavit. 

The record of the trial court in all appellate proceed- 
ings imports absolute verity. Drier v. Knowles Vans, 
Inc., 144 Neb. 619, 14 N. W. 2d 222. 

An affidavit is a written declaration under oath, made 
without notice to the adverse party. § 25-1241, R. R. S. 
1943. We have held that an affidavit must bear upon its 
face, by the certificate of the officer before whom it is 
taken, evidence that it was duly sworn to by the party 
making the same. Sebesta v. Supreme Court of Honor, 
77 Neb. 249, 109 N. W. 166. 

We need examine the contention of the appellants no 


644 


NEBRASKA REPORTS [VoL. 152 


State ex rel. Shineman v. Board of Education 


further than to point out that there does not appear such 
a certificate on any of the petitions shown in the 
transcript. 

We find no merit in appellants’ contentions. 

The judgment of the district court is affirmed. 


AFFIRMED. 


STATE OF NEBRASKA EX REL. ORIVAL L. SHINEMAN ET AL., 
APPELLANTS, V. BOARD OF EDUCATION, SCHOOL DISTRICT 


No. 33 ET AL., APPELLEES. 
42 N. W. 2d 168 


Filed April 6, 1950. No. 32786. 


Mandamus. A court has no power by mandamus to control the 
decision of those matters which are left by statute to the dis- 
cretion of the governing body of a governmental agency. 

A peremptory writ of mandamus should be issued only 
where the legal right to it is clearly shown. 

Constitutional Law. A constitutional provision is not self-exe- 
cuting if the language of the Constitution is directed to the 
Legislature, or if it appears from the language used and the 
circumstances of its adoption that subsequent legislation was 
contemplated to carry it into effect. 

Article VII, section 6, of the Constitution is not self- 
executing. 

Schools and School Districts. Section 79-448, R. S. Supp., 1949, 
places the general power in the school board with the consent 
and advice of the Superintendent of Public Instruction to estab- 
lish such branches and grades as the board shall deem best 
adapted to the school. 

The second sentence of section 79-802, R. S. Supp., 
1949, relates to the subject of tuition. It does not relate to the 
subjects of grades, departments, or courses of study. 

Section 79-444, R. S. Supp., 1949, deals with the subject 
of minimum-age requirements. It does not require the main- 
tenance of a kindergarten or beginner grade in the schools. 
Statutes. The simultaneous repeal and reenactment of a statute 
in terms or in substance is a mere affirmance of the original 
act and not a repeal in the strict or constitutional sense. 
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APPEAL from the district court for Franklin county: 
Epmunp P. Nuss, Jupce. Affirmed. 


Stiner & Boslaugh, and Leon Samuelson, for 
appellants. 


. Spence & Long, for appellees. 


Heard before Simmons, C. J., CARTER, MESsSmoRE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


Srmmons, C. J. 

In this action relators sought a writ of mandamus 
requiring the respondents to furnish and make available 
in the school operated by respondents a kindergarten or 
beginner grade-for children who attained the age of five 
years but not six years on or before October 15, 1949. 
The trial court denied the writ. Relators appeal. We 
affirm the judgment of the trial court. 

The relators are parents of children over five years of 
age and, at the time this action was begun, not yet six 
years of age. They are residents of the city of Franklin 
and of School District No. 33 in Franklin County. 

The respondents are the Board of Education of School 
District No. 33. 

The district is a class III district as defined in section 
79-102, R. S. Supp., 1949. The district has never main- 
tained in its schools a kindergarten or beginner grade as 
distinguished from a first grade. Before the budget was 
adopted in June 1949, the question of establishing a 
kindergarten was considered but not adopted because of 
financial reasons and lack of available room. In August 
1949, the Board of Education considered and denied a 
petition for the establishment of a kindergarten. At the 
beginning of the school term on September 12, 1949, the 
relators presented their children for admission as mem- 
bers of a kindergarten or beginner grade and were denied 
admission because such a grade was not maintained. It 
was stipulated that had the district provided a kinder- 
garten grade the children would have been required to 
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attend. Relators did not request that the children be 
admitted to the first grade. Shortly thereafter this 
action was begun for the writ and with the result above 
stated. 

Relators present the question here as to whether or 
not it is mandatory that a class III school district maintain 
and operate a kindergarten or beginner grade for the 
instruction of children more than five years old but not 
six years old. 

The respondents state the question as follows: “Will 
mandamus issue to compel a school district to establish, 
maintain, and operate either a kindergarten or a begin- 
ner grade preliminary to the first grade for the instruc- 
tion of children who have attained the age of five years 
but have not reached the age of six years?” 

We have held that a court has no power by mandamus 
to control the decision of those matters which are left 
by statute to the discretion of the governing body of a 
governmental agency, and that a peremptory writ of 
mandamus should be issued only where the legal right to 
it is clearly shown. State ex rel. Strange v. School 
District, 150 Neb. 109, 33 N. W. 2d 358. 

Relators contend that the mandatory duty exists and 
that the legal right to the writ of mandamus is clear. 

Relators rely upon the provisions of Article VII, 
section 6, of the Constitution and upon sections 79-802 
and 79-444, R. S. Supp., 1949. 

The constitutional provision is: “The legislature shall 
provide for the free instruction in the common schools of 
this state of all persons between the ages of five and 
twenty-one years.” 

Section 79-802, R. S. Supp., 1949, is: “All schools or- 
ganized within the limits of such cities shall be under the 
direction and control of the boards of education author- 
ized by section 79-803. Such schools shall be free to all 
children between the ages of five and twenty-one years 
whose parents or guardians are legal residents of such 
district, and all children of school age, nonresidents of 
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the district, who are or may be by law allowed to attend 
the schools without charge.” 

Section 79-444, R. S. Supp., 1949, is: “(1) The district 
board or the board of education, in all classes of school 
districts, shall not admit any child to the first grade of 
any school of such district unless such child has reached 
the age of six years or will reach such age on or before 
October 15 of the current year; Provided, that in the 
event any child has successfully completed the kinder- 
garten or beginner grade such child may enter the first 
grade of any such school regardless of age. 

“(2) The board in all classes of school districts shall 
not admit any child into the kindergarten or beginner 
grade of any school of such school district unless (a) 
such child has reached the age of five years or will reach 
such age on or before October 15 of the current year or 
(b) such child has demonstrated through recognized 
testing procedures approved by the Superintendent of 
Public Instruction that he is capable of carrying the work 
of those grades.” 

The relators argue in this way—that under the consti- 
tutional provision and section 79-802, R. S. Supp., 1949, 
their children are entitled to free public instruction; 
that under the provisions of section 79-444, R. S. Supp., 
1949, the children are prohibited from entering the first 
grade and securing the free public instruction there; and 
that accordingly the district is required to provide a 
kindergarten or beginner grade in order that the children 
may have the free instruction. 

The constitutional provision is clearly directed to the 
Legislature. We held in State ex rel. Walker v. Board 
of Commissioners, 141 Neb. 172, 3 N. W. 2d 196, that a 
constitutional provision is not self-executing if the lan- 
guage of the Constitution is directed to the Legislature, 
or if it appears from the language used and the circum- 
stances of its adoption that subsequent legislation was 
contemplated to carry it into effect. With reference to 
this provision we said in Affholder v. State, 51 Neb. 91, 
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- 70 N. W. 544, that the method and means to be adopted 
in order to furnish free instruction to the children of 
the state have been left by the Constitution to the Legis- 
lature. Clearly legislation is necessary to carry into 
effect the constitutional provision. It is not a self-exe- 
cuting provision. It follows that relators must find stat- 
utory authority to sustain their contention. 

The Legislature has provided that “The district school 
boards and boards of education shall have the general 
care and upkeep of the schools, shall provide the neces- 
sary supplies and. equipment, and, except as herein 
otherwise provided, shall have the power to cause pupils 
to be taught in such branches and classified in such 
grades or departments as may seem best adapted to a 
course of study which the school board or board of 
education shall establish with the consent and advice of 

_the Superintendent of Public Instruction.” (Emphasis 
supplied.) § 79-443, R. S. Supp., 1949. 

The statute places the general power in the school 
board with the consent and advice of the Superintendent 
of Public Instruction to establish such branches and 
grades as the board shall deem best adapted to the 
school. We find no indication in this record and it is 
not contended that the classification of grades in the 
school here involved is not in accord with the consent 
and advice of the Superintendent of Public Instruction. 

In State ex rel. Sheibley v. School District, 31 Neb. 
552, 48 N. W. 393, we construed a comparable statute 
and held that the school trustees had authority to classify 
and grade the scholars in the district and cause them to 
be taught in such departments as the trustees deemed 
expedient. In the course of the opinion we said that a 
parent could not require that his children be taught 
branches different from those in the prescribed course 
of the school. We so construed that opinion in Bourne 
v. State ex rel. Taylor, 35 Neb. 1, 52 N. W. 710. We re- 
examined and adhered to that opinion in State ex rel. 
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Kelley v. Ferguson, 95 Neb. 63, 144 N. W. 1039, 50 L. 
R. A. N.S. 266. 

Unless otherwise provided in the act, the determina- 

tion of whether or not there shall be a kindergarten or 
beginner grade in the respondent school is to be deter- 
mined by the board of education. 
' This brings us to the question of whether or not the 
two sections of the statutes, relied upon by relators, 
limit the power, for otherwise the respondents have 
determined the question here presented adverse to the 
desires of relators. 

Section 79-802, R. S. Supp., 1949, is relied upon by 
relators. The first sentence is a statement of broad 
powers placed in the board of education. The second 
sentence, upon which relators rely, refers to the subject 
of tuition. McNish v. State, 74 Neb. 261, 104 N. W. 186; 
State ex rel. Mickey v. Selleck, 76 Neb. 747, 107 N. W. 
1022. It does not relate to the subjects of grades, de- 
partments, or courses of study. It has no bearing on 
the question here presented. 

Section 79-444, R. S. Supp., 1949, relied upon by rela- 
tors, deals with the subject of minimum-age require- 
ments. As a part of Chapter 139, section 1, Laws 1931, 
page 385, the Legislature provided that the board of 
education should not be compelled to admit to the 
schools a child who had not reached the age of five 
years on or before September 1 of the current year. 
This became section 79-414, R. S. 1943. The 1949 Legis- 
lature first enacted section 79-444, R. S. Supp., 1949, in 
its present form (without the proviso in paragraph 1) 
as LB 381. Laws 1949, c. 258, p. 868. It then was en- 
acted as section 83 of LB 1. Laws 1949, c. 256, § 83, p. 
720. At that time the proviso was added and LB 381 
was repealed. 

“The simultaneous repeal and reenactment of a stat- 
ute in terms or in substance is a mere affirmance of the 
original act and not a repeal in the strict or constitu- 
tional sense.” Sullivan v. City of Omaha, 146 Neb. 
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297, 19 N. W. 2d 510, on rehearing, 146 Neb. 305, 21 N. 
W. 2d 510. 

The title to LB 381 was: “AN ACT to amend section 
79-414, Revised Statutes of Nebraska, 1943, relating to 
schools; to increase the age at which a child can be 
admitted to the first grade of any school in all classes of 
school districts; to fix the age at which a child may be 
admitted to the kindergarten or beginner grade of any 
school of such a district except as prescribed; and to 
repeal the original section.” Laws 1949, c. 258, p. 868. 

It appears from the title as well as from the act that 
the Legislature intended to fix a minimum-age limit 
for the first grade, subject to the proviso, and a minimum- 
age limit for the kindergarten or beginner grade, subject 
to the exception of paragraph 2(b). 

The 1931 act, which became section 79-414, R. S. 1943, 
fixed a minimum limit for all children whether entering 
the kindergarten or first grade in those schools which 
did not maintain a kindergarten. Obviously under that 
provision children in some schools would be entering 
the first grade at five years of age and some in other 
schools at six years of age. The act as it now stands 
(section 79-444, R. S. Supp., 1949) makes mandatory the 
age limits, subject to the exceptions, and makes for 
uniformity of age in the grades beginning with the 
first, in all the schools of the state. The Legislature 
did not undertake to say by this provision that all 
schools should provide a kindergarten or beginner grade. 

The issue here presented is one for the determination 
of the respondents and not the relators or the court. 

The relators have not shown a right to the writ. 

The judgment of the district court is affirmed. 

AFFIRMED. 
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PHELPS INCORPORATED, A CORPORATION, ET AL., APPELLEES, 
v. Crry oF HASTINGS, A MUNICIPAL CORPORATION, ET AL., 


APPELLANTS. 
42 N. W. 2d 300 


Filed April 18, 1950. No. 32726. 


1. Licenses. The rights of a licensee can rise no higher than the 
‘terms of the statute by which the licensee becomes a holder of 
the license. 

A license is invalid, whatever may be its form, to the 
extent to which it purports to grant a permit in .excess of the 
licensing authority’s statutory power. 

3. Municipal Corporations: Licenses. A city with authority dele- 
gated to it to regulate a licensed business, not inconsistent. with 
the licensing statute, may properly impose stricter regulations 
than the statute without being inconsistent with such statute. 

4. Intoxicating Liquors: Municipal Corporations. Under the pro- 
visions of section 53-147, R. S. 1948, delegating to the govern- 
ing bodies of cities and villages the power to regulate the busi- 
ness of beer licensees not inconsistent with the provisions of © 
the act, a city or village is not prohibited from exacting addi- 
tional restrictive requirements where the statute does not limit 
the requirement for all cases to its own prescription. 

Under the provisions of the Liquor Control 
Act, Chapter 53, R. S. 1943, and the 1949 Supplement thereto, 
the primary power to permit the sale of beer and alcoholic 
liquors other than beer in the same room or location rests with 
the city or village under its delegated authority in section 53-147, 
R. S. 1948, to regulate the business of beer licensees. 
Where a city or village does not permit beer 
to be sold in the same room or location with alcoholic liquors 
other than beer, by virtue of a valid ordinance not inconsistent 
with the Liquor Control Act, the form of the license issued by 
the Liquor Control Commission does not have the effect of 
nullifying such ordinance. 


APPEAL from the district court for Adams County: 
EpmunNpD P. Nuss, Jupce. Reversed and remanded with 
directions. 


Albert P. Madgett, for appellants. 
Stiner & Boslaugh, for appellees. 
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Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CARTER, J. 

This is a suit for an injunction to enjoin the enforce- 
ment of an ordinance of the city of Hastings which by its 
terms prohibited the sale at retail of beer and alcoholic 
liquors other than beer in the original packages for use 
off the premises in the same room or location. A demur- 
rer to the petition was overruled, and the defendants 
electing to stand thereon, the trial court entered an 
order permanently enjoining the defendant city and its 
officers from enforcing the ordinance in question against 
the plaintiffs. The defendants appeal. 

The plaintiffs are holders of “Class: D” licenses issued 
under the provisions of subdivision (5) D, section 53-124, 
R. S. 1943. This provision states that the fees for annual 
licenses finally issued by the commission shall be as 
follows: “Alcoholic liquors, including beer, regardless 
of alcoholic content, within the corporate limits of cities 
and villages, for consumption off the premises (sales in 
the original packages only), the sum of one hundred and 
fifty dollars; * * *.” The plaintiffs contend that the pro- 
visions of this and other sections of the Liquor Control 
Act sustain their contention that beer and alcoholic 
liquors other than beer may be sold by them in the same 
room. 

The ordinance of the city of Hastings upon which the 
defendants rely provides as follows: “It shall be unlaw- 
ful for any person or persons, holding a license to sell 
beer at retail ‘off sale’ and alcoholic liquors other than 
beer in the original package, at retail, to sell or keep the 
same for sale at retail in the same room or on the same 
premises. It shall be unlawful for any person or persons 
holding a license or licenses for the sale at retail of 
beer ‘on sale’ and of alcoholic liquors other than beer in 
the original package, to sell, or keep for sale the same at 
retail, except in separate and distinct rooms or premises. 
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Rooms or premises shall be deemed separate and distinct 
only when located in buildings which are not adjacent, 
or when so separated by walls or partitions that access 
can not be had directly from one to the other by means 
of doors or other openings.” 

The only question to be determined is whether or not 
the ordinance is valid and enforcible. It is the conten- 
tion of the defendants that the power to regulate the sale 
of beer lies in the city, under the express delegation of 
authority to so do in section 53-147, R. S. 1943, one of 
the sections of the Liquor Control Act. This section 
provides: “The governing bodies of cities and villages 
are hereby authorized to regulate by ordinance, not in- 
consistent with the provisions of this act, the business of 
all beer licensees carried on within their corporate 
limits.” 

The case resolves itself into a question as to whether 
or not the ordinance is inconsistent with the provisions 
of the Liquor Control Act. It must be conceded at the 
outset that a municipal corporation derives all of its 
powers from the state and that it has only such powers 
as the Legislature has seen fit to grant to it. It follows 
that in case of a direct conflict between a statute and a 
city ordinance, the statute is the superior law. The 
Liquor Control Act provides: “The power to regulate 
all phases of the control of the manufacture, distribution, 
sale, and traffic in alcoholic liquors, except as specifically 
delegated in this act, is hereby vested exclusively in the 
commission.” § 53-116, R. S. 1943. It becomes apparent 
that the Liquor Control Commission has full power to 
regulate the liquor traffic except as such power is specif- 
ically delegated elsewhere. Such power to regulate the 
business of beer licensees is delegated by section 53-147 
to the governing bodies of cities and villages insofar as 
such regulations are not in conflict with the Liquor 
Control Act. 

By definition contained in the statute, alcoholic liquors 
include alcohol, spirits, wine, and beer. § 53-103, R. S. 
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1943. It is urged that the grant of a license herein 
described as class D, which purports to license the sale 
of alcoholic liquors including beer, is in conflict with 
and superior to the ordinance passed pursuant to section 
53-147 which delegates the control of the sale of beer to 
cities and villages where not inconsistent with the Liquor 
Control Act. That the Liquor Control Commission may 
properly issue licenses for the sale of beer and alcoholic 
liquors other than beer in the same room or location is 
within the purview of the act. We so held in Hanson 
v. Gass, 130 Neb. 685, 267 N. W. 403, wherein we said: 
“Sections 82 and 83 are the specific and particular pro- 
visions, and the only provisions, of the act by which the 
practical procedure for applying for and procuring li- 
censes for the retail sale of alcoholic liquors, including 
beer, are prescribed and governed. By the language of 
those sections the licensee is granted the undoubted right 
to sell all forms of alcoholic liquor, including beer, in the 
premises described in the application and the license, 
without any restriction or exception as to different or 
separate premises.” This decision is grounded on the 
theory that all conditions necessary to the issuance of a 
valid license for the sale of beer and alcoholic liquors 
other than beer, which are within the power of the city 
to prescribe, have been met. The opinion in that case 
points out that the city of Omaha had voted for the sale 
of alcoholic liquors at retail. No restrictions on the part 
of the city appear to have been imposed. We have no 
hesitancy in saying, under such circumstances, that the 
sale of alcoholic liquors on the premises described in the 
license would include the sale of beer, since the latter is 
included within the term “alcoholic liquors” by statutory 
definition. 

But in the present case the city of Hastings has by 
ordinance imposed conditions regulatory in character. 
This is a fact which makes the case of Hanson v. Gass, 
supra, wholly inapplicable here. It must be borne in 
mind that a license is only a permit. Its permissive 
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effect can be no greater than the statute which author- 
izes it. The rights of a licensee can rise no higher than 
the terms of the statute by which the licensee becomes 
holder of the license and a license is invalid to the extent 
to which it purports to grant a permit in excess of the 
licensing authority’s statutory power. Burgess v. Mayor 
and Aldermen of Brockton, 235 Mass. 95, 126 N. E. 456; 
Topoozian v. Geraghty, 239 App. Div. 458, 267 N. Y. S. 
598; Steves v. Robie, 139 Me. 359, 31 A. 2d 797. Where, 
as here, a city is delegated the power to regulate the 
business licensed insofar as it is not inconsistent with the 
“ statute, a license which purports on its face to deprive 
the city of the regulatory rights delegated to it can have 
no such effect. Section 53-124 deals with annual license 
fees, classifies the various types of licenses, and assigns 
to each an annual license fee. The powers of the com- 
mission and of the governing bodies of cities and villages 
are found in other sections of the act and are not con- 
trolled by the license fee section. 

What is meant by the power to regulate has been 
before the courts on many occasions and does not war- 
rant an extensive discussion here. Generally it means. 
that the mode and manner of conducting the business 
may be controlled. In so doing, the regulatory body may 
ordinarily consider the character of those operating the 
business, the place and hours of operation, the type of 
building and the sanitary condition thereof, the number 
of places to be licensed, and any other reasonable regula- 
tion that is not prohibitory. Thielen v. Kostelecky, 69 
N. D. 410, 287 N. W. 513, 124 A. L. R. 820; Ajax v. 
Gregory, 177 Wash. 465, 32 P. 2d 560. A city with 
authority delegated to it to regulate a licensed business, 
not inconsistent with the licensing statute, may properly 
impose stricter regulations than the statute, without 
being inconsistent with such statute. Fox v. City of 
Racine, 225 Wis. 542, 275 N. W. 513; LaCrosse Rendering 
Works v. City of LaCrosse, 231 Wis. 438, 285 N. W. 393, 
124 A. L. R. 511. Every regulation is in fact a restraint 
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or restriction upon the business, and where such regula- 
tions are authorized by the licensing statute the licensee 
must conform thereto, irrespective of the form of the 
license itself. 

The argument that the city of Hastings is attempting 
to prohibit that which the statute provides is without 
substance for the simple reason that the licensing statute 
specifically delegates the power to regulate the beer 
business in a manner not inconsistent with the statute. 
Stricter regulations by cities and villages than those 
imposed by the commission or the Liquor Control Act 
are contemplated. The local option features of the act, 
the distinctions made in the act as to the control of beer 
and alcoholic liquors other than beer, and the underlying 
intention to separate on-sale and off-sale handling of 
alcoholic liquors, confirm the interpretation of the stat- 
ute we here make. Under the act the regulation of the 
beer business is primarily in the hands of named political 
subdivisions of the state. In the instant case it lies with 
the city of Hastings. The mere fact that the Liquor 
Control Commission issues a license having a broader 
effect than the statute authorizes under the circum- 
stances shown does not change the situation as to the 
powers delegated to and exercised by the city under 
such statute. 

An authoritative text states: “As a general rule, a 
state or governmental authority which has power to deny 
a privilege altogether may grant a license therefor upon 
such conditions, not requiring the relinquishment of con- 
stitutional rights, as it sees fit to impose, and the person 
to whom the license is granted takes it upon such condi- 
tions. When a license or privilege is granted subject to 
such rules and regulations as may be imposed, the 
acceptance of the license is an acceptance of regulations 
adopted thereafter; and in such a case, 4 violation of a 
license is a violation of the terms of its grant.” 33 Am. 
Jur., Licenses, § 52, p. 371. See, also, 53 C. J. S., Licenses, 
§ 42, p. 644. In Manchester Press Club v. State Liquor 
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Commission, 89 N. H. 442, 200 A. 407, 116 A. L. R. 1093, 
it was said: ‘No one may sell intoxicating liquor against 
the State’s consent, and if consent is granted, it may be 
on such terms and conditions as the State attaches there- 
to. Acceptance of the license is an acceptance of the 
requirements to be observed by the licensee. The re- 
quirements impose the obligation to observe them, since 
the obligation is one voluntarily assumed in return for 
the privilege.” 

The rule applicable here is well stated in 37 Am. Jur., 
Municipal Corporations, § 165, p. 790, in the following 
language: “The mere fact that the state, in the exercise . 
of the police power, has made certain regulations does 
not prohibit a municipality from exacting additional 
requirements. So long as there is no conflict between 
the two, and the requirements of the municipal bylaw 
are not in themselves pernicious, as being unreasonable 
or discriminatory, both will stand. The fact that an 
ordinance enlarges upon the provisions of a statute by 
requiring more than the statute requires creates no 
conflict therewith, unless the statute limits the require- 
ment for all cases to its own prescription. Thus, where 
both an ordinance and a statute are prohibitory and the 
only difference between them is that the ordinance goes 
further in its prohibition, but not counter to the prohibi- 
tion under the statute, and the municipality does not 
attempt to authorize by the ordinance what the legis- 
lature has forbidden or forbid what the legislature has 
expressly licensed, authorized, or required, there is noth- 
ing contradictory between the provisions of the statute 
and the ordinance because of which they cannot coexist 
and be effective. Unless legislative provisions are con- 
tradictory in the sense that they cannot coexist, they are 
not deemed inconsistent because of mere lack of uniform- 
ity in detail.” 

Stated differently, the primary power to permit the 
sale.of beer and alcoholic liquors other than beer in 
the same room or location rests with the city by virtue 
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of its delegated authority to regulate the sale of beer. 
Where the city permits, the license issued pursuant 
to subdivision (5) D, section 53-124, R. S. 1943, grants 
the privilege insofar as the commission is concerned, 
but where as here the city does not permit beer to be 
sold in this manner by virtue of a valid restrictive 
regulation not inconsistent with the provisions of the 
Liquor Control Act, the form of the license issued does 
not have the effect of nullifying the action of the city. 

The plaintiffs cite The Neil House Hotel Co. v. City 
of Columbus, 144 Ohio St. 248, 58 N. E. 2d 665; State 
ex rel. Cozart v. Carran, 133 Ohio St. 50, 11 N. E. 2d 
245; Walgreen Co. v. Lenane, 363 Ill. 628, 2 N. E. 2d 
894, and other cases of similar import. In these cases 
the court held that the requirements of the statute were 
limited to its own prescription. Where the power to 
regulate is fully and exclusively reserved by the stat- 
ute, any other purported regulation is in conflict there- 
with and within the principle announced in the cited 
cases. But such is not the case here. The power is 
expressly delegated to the governing bodies of cities 
and villages, and calls for the application of the rule 
we have announced. 

The ordinance of the city of Hastings merely im- 
poses stricter regulations than the Liquor Control Act 
and, being such, it is not inconsistent with the act. 
The ordinance is therefore within the scope of the 
regulatory powers granted to the city and a valid exer- 
cise of the police power delegated to it by the Liquor 
Control Act. The trial court erred in overruling the 
demurrer to plaintiffs’ petition and in enjoining the 
defendants from enforcing the ordinance. The judg- 
ment is reversed with instructions to the district court 
to sustain defendants’ demurrer to plaintiffs’ petition. 

REVERSED AND REMANDED WITH DIRECTIONS. 

YEAGER, J., dissenting. 

I cannot agree with the majority opinion in this case. 
There are two questions which are basic in the deter- 
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mination of the issues involved in this case a correct 
approach to either or both of which requires a decision 
the direct opposite of that made by the majority opin- 
ion. Only one was considered. 

The question considered and determined was that 
of whether or not the provisions of the ordinance of 
the city of Hastings, Nebraska, which were brought 
into question are inconsistent with the provisions of 
the Nebraska Liquor Control Act. If they are, then 
the majority opinion to the extent that it deals with 
the issues involved is wrong and this dissent stands 
on a firm basis. I insist that inconsistency does exist 
and my purpose is to point it out. 

I desire to point out that, as I believe, none of the 
cases cited in the majority opinion except Hanson v. 
Gass, 130 Neb. 685, 267 N. W. 403, has a bearing on 
the question involved and this one completely supports 
the contentions of the plaintiffs in this case. 

The plaintiffs according to the petition were holders 
of licenses from the Nebraska Liquor Control Commis- 
sion to sell, at designated premises in the city of Hast- 
ings, Nebraska, alcoholic liquors, including beer, re- 
gardless of alcoholic content, sales to be made in the 
original packages and for consumption off the premises. 
This type of license is designated in the-act as class D. 

The defendants demurred generally to the petition 
the effect of which was of course to admit the posses- 
sion of the licenses and the propriety of their issuance. 

These licenses were the measure of the rights. of the 
plaintiffs to dispense alcoholic liquors. Section 53- 
123.04, R. S. Supp., 1949, makes this clear. The pro- 
vision is: “A retailer’s license shall allow the licensee 
to sell and offer for sale at retail either in the original 
package or otherwise, as therein prescribed, in the 
premises specified in such license, alcoholic liquors or 
beer regardless of alcoholic content for use or con- 
sumption but not for resale in any form.” 

Applied to this case that is a declaration that these 
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plaintiffs were on the premises designated in their re- 
spective licenses granted the right to sell alcoholic 
liquors, including beer, regardless of alcoholic content, 
sales to be made in the original packages and for con- 
sumption off the premises. This was a clear, unequiv- 
ocal, and unmistakable right which flowed to them 
from the act itself through the license issued by the 
Liquor Control Commission. 

The following which appears as section 53-147, R. S. 
1943, is a provision of the Nebraska Liquor Control Act: 
“The governing bodies of cities and villages are here- 
by authorized to regulate by ordinance, not inconsist- 
ent with the provisions of this act, the business of all 
beer licensees carried on within their corporate limits.” 

Apparently pursuant to this authority the governing 
body of the city of Hastings enacted the following: 

“It shall be unlawful for any person or persons, hold- 
ing a license to sell beer at retail ‘off sale’ and alcoholic 
liquors other than beer in the original package, at re- 
tail, to sell or keep the same for sale at retail in the 
same room or on the same premises. It shall be un- 
lawful for any person or persons holding a license or 
licenses for the sale at retail of beer ‘on sale’ and of 
alcoholic liquors other than beer in the original pack- 
age, to sell, or keep for sale the same at retail, except 
in separate and distinct rooms or premises. Rooms or 
premises shall be deemed separate and distinct only 
when located in buildings which are not adjacent, or 
when so separated by walls or partitions that access 
can not be had directly from one to the other by means 
of doors or other openings.” 

A penalty provision was also enacted for violation 
which shall not be set forth here. 

The plaintiffs by their petition declare that this pro- 
vision of the ordinance which by its terms denies them 
the right to sell beer from the same premises as other 
alcoholic liquors is directly inconsistent with the rights 
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granted to them under the law through the instru- 
mentality of the Liquor Control Commission. 

It is directly contrary to the legislative grant of rights 
which shall attend a class D license. Being contrary 
to the statute I am unable to comprehend how it can © 
be free from inconsistency therewith. 

It cannot well be said that the defendants may be 
aided in this instance by consideration of any general 
regulatory right or right under police power. The spe- 
cific subject with which the ordinance deals was a 
thing specifically dealt with by the Legislature, and the 
effect of the legislative declaration, which conferred 
the only power of the city to act at all, is to effectu- 
ally bar contrary or inconsistent municipal legislation. 

It is apparent to me that the majority opinion fails 
to comprehend the true perspective of the case of Han- 
son v. Gass, supra. In the majority opinion it is stated: 
“The opinion in that case points out that the city of 
Omaha had voted for the sale of alcoholic liquors at 
retail, No restrictions on the part of the city appear 
to have been imposed. We have no-hesitancy in say- 
ing, under such circumstances, that the sale of alcoholic 
liquors on the premises described in the license would 
include the sale of beer, since the latter is included with- 
in the term ‘alcoholic liquors’ by statutory definition.” 

Analyzing and applying that statement together with 
the opinion in Hanson v. Gass, supra, let us see at what 
point we arrive. Like in that case these plaintiffs had 
‘proper licenses, or at least we must so assume, since 
by their petition they so declared and by the general 
demurrer the defendants so admitted. 

The right of these plaintiffs to sell beer on the same 
premises with other alcoholic liquors is statutorily more 
conclusive than was true under the license involved in 
Hanson v. Gass, supra. As to licenses such as the plain- 
tiffs have the statutory provision contains the words 
“including beer” whereas as to the other it does not. 

It is quite true that in the case of Hanson v. Gass, 
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supra, no restriction on the part of the city of Omaha 
was involved. It is not true however that a restriction 
like or similar to that contained in the ordinance of 
the city of Hastings was not involved. The similar 
restriction was contained in the Liquor Control Act 
itself. 

The opinion in that case points out quite certainly 
that this restrictive provision was contrary to and in- 
consistent with the right of the licensee under his license 
to sell beer from the same premises where he was en- 
gaged in selling other alcoholic liquors. If the conclu- 
sion of this court with respect to consistency was cor- 
rect there, how reasonably can an opposite conclusion be 


‘ eorrect here? 


Fairness requires that I point out here that it may 
reasonably be said that the decision in that case did 
not in the last analysis turn on the question of con- 
flicting provisions of the statute. The court deter- 
mined that the conflicting provision there was not 
substantive law but was only a declaration of public 
policy in the nature of a preamble, and hence could not 
be considered a substantive abridgement of the rights 
of the licensee under his license. Obiter dicta though 
it may be, it stands as reasoning of this court employed 
in a case wherein the majority opinion fails to deny its 
correctness, and a case, as I believe, involving a prin- 
ciple exactly the same as is involved in this case. 

The other reason why I conclude that the majority 
opinion is wrong is that the provision of section 53- 
147, R. S. 1943, gives cities and villages no control what- 
ever over licenses such as these plaintiffs have. That 
provision extends power to cities and villages to regu- 
late the business of holders of beer licenses. These 
plaintiffs do not have beer licenses. They have class 
D licenses which permit the sale of all kinds of alcoholic 
liquors including beer. Beer licenses are separately 
classified. Retail beer licenses are classed as A, B, 
and F. 
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I repeat, I cannot agree with the majority opinion in 
this case. The decree of the district court should be 
affirmed. 


SETH BEAM, APPELLANT, V. GOODYEAR TIRE & RUBBER 
CoMPANY, A CORPORATION, APPELLEE. 
42 N. W. 2d 293 
Filed April 18, 1950. No. 32767. 


1. Workmen’s Compensation. On any appeal to this court in a 
workmen’s compensation case the cause will be here considered 
de novo upon the record. 


2. The burden of proof is upon the claimant in a compen- 
sation case to establish by a preponderance of the evidence that 
personal injury was sustained by the employee by an accident . 
arising out of and in the course of his employment. 

3. A compensation award cannot be based on possibilities 


or probabilities, but must be based on sufficient evidence that 
the claimant incurred a disability arising out of and in the 
course of his employment. 


APPEAL from the district court for Lancaster County: 
JEFFERSON H. Broapy, JupcE. Affirmed. 


W. M. Elmen and Joseph. J. Cariotto, for appellant. 


Cline, Williams & Wright, and Warren C. Johnson, for 
appellee. 


Heard before Simmons, C. J., CarTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


WENKE, J. 

This is a workmen’s compensation case. Seth Beam 
makes claim for compensation under the act against 
Goodyear Tire and Rubber Company, a corporation, his 
employer. From a decree by the district court for Lan- 
caster County denying his claim and dismissing his 
action, his motion for new trial having been overruled, 
claimant appeals. 
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For the purpose of convenience in writing the opinion 
we Shall refer to Seth Beam, the appellant, as claimant 
and the Goodyear Tire and Rubber Company, a corpora- 
tion, as employer. 

The principal question presented by this appeal is, did 
the claimant establish that he was injured in an accident 
arising out of and in the course of his employment which, 
although latent in character was progressive in nature 
and culminated in his becoming disabled, would entitle 
him to be compensated therefor under the provisions of 
the workmen’s compensation statute? 

The foregoing presenting a question of fact, the follow- 
ing principles are applicable in our consideration of 
the record: 

“On any appeal to this court in a workmen’s compensa- 
tion case the cause will be here considered de novo upon 
the record.”” Solheim v. Hastings Housing Co., 151 Neb. 
264, 37 N. W. 2d 212. 

“ ‘Where the evidence is conflicting and cannot be rec- 
* onciled, this court, upon a trial de novo in a workmen’s 
compensation case, will consider the fact that the district 
court observed the demeanor of witnesses and gave 
credence to the testimony of some rather than to the 
contradictory testimony of others.’ Cunningham v. Ar- 
mour & Co., 133 Neb. 598,276 N. W. 393.” Ames v. 
Sanitary District, 140 Neb. 879, 2 N. W. 2d 530. 

“The rule of liberal construction of the Workmen’s 
Compensation Act applies to the law, not to the evidence 
offered to support a claim by virtue of the law. The rule 
does not dispense with the necessity that claimant prove 
his right to compensation within the rules above set out, 
nor does it permit a court to award compensation where 
the requisite proof is lacking.’ Hassmann v. City of 
Bloomfield, 146 Neb. 608, 20 N. W. 2d 592. 

“The burden of proof is upon the claimant in a com- 
pensation case to establish by a preponderance of the 
evidence that personal injury was sustained by the 
employee by an accident arising out of and in the course - 
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of his employment.” Hassmann v. City of Bloomfield, 
supra. See Saxton v. Sinclair Refining Co., 125 Neb. 
468, 250 N. W. 655. 

“A compensation award cannot be based on possibili- 
ties or probabilities, but must be based on sufficient evi- 
dence that the claimant incurred a disability arising out 
of and in the course of his employment.” Hassmann Vv. 
City of Bloomfield, supra. 

“No recognition of the doctrine that because an injury 
may probably be the cause of an ailment the court should 
so find appears in our decisions. It may be so in other 
states, but not in this jurisdiction. The Nebraska rule, 
often pronounced and adhered to, is that in proceedings 
under the workmen’s compensation law awards for 
compensation are not to be based upon possibilities or 
probabilities, but only upon sufficient evidence showing 
that the claimant has incurred a disability arising out of 
and in the course of his employment. Bartlett v. Eaton, 
123 Neb. 599; Townsend v. Loeffelbein, 123 Neb. 791; 
Kuhtnick v. Carey, 124 Neb. 762.” Saxton v. Sinclair 
Refining Co., supra. 

“<* * * symptoms of pain, and anguish, such as weak- 
ness, pallor, sickness, nausea, expressions of pain clearly 
involuntary, or any other symptoms indicating a delete- 
rious change in the bodily condition may constittite objec- 
tive symptoms as required by the statute.” (Manning v. 
Pomerene, 101 Neb. 127, 162 N. W. 492.) We approve 
this exposition of the meaning of the terms ‘accident’ 
and ‘objective symptoms’ as contained in the statute 
quoted, * * *.” Van Vleet v. Public Service Co., 111 Neb. 
51, 195 N. W. 467. 

The record shows that the claimant, who was 49 years 
of age at the time of trial, was a pipe fitter by vocation 
and that he returned to work for his employer:as such 
in February 1946. He was classified as a labor trainer 
at the time of the accident hereinafter referred to. While 
so employed, apparently in August 1946, he was at work 
repairing a leak in a water pipe. While so working his 
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left shoulder came in contact with an open electric switch 
carrying 440 volts of electricity. At the time of the 
contact he was holding the pipe with his left hand. When 
his left shoulder touched the switch he received an elec- 
trical shock. As a result of the shock he was knocked 
off balance. He was helped from the floor by a fellow 
employee. The shock caused him to be dazed and weak. 
He apparently does not have too clear a memory of 
exactly what happened. Within a short time after the 
accident he went to the pipe shop and worked there the 
balance of the day. 

Thereafter he remained on the job and regularly per- 
formed all of the duties of his position until August 2, 
1947. During this period he did not take off any time 
because of illness; nor did he have any medical attention, 
except possibly for a cold. During this period of time he 
put in a substantial amount of overtime. While there is 
some conflict in the evidence, particularly that of 
claimant himself, as to whether he had any symptoms 
after the accident in August 1946 and prior to August 2, 
1947, which it can be said were the effects of the shock, 
we think it can be fairly stated that the only possible 
symptoms which occurred during this period that might 
relate thereto is the fact that his left arm would occasion- 
ally become tired when he used it for the purpose of 
heavy pulling or other heavy work. However, it does 
not appear to have handicapped him in any way. He 
testified it gave him no trouble. Except for the fore- 
going it appears he was in good health during this time. 

Claimant did not feel very good on August 1, 1947, 
however, he reported for work on August 2, 1947. After 
he reported for work on that date he became ill. He had 
a severe cold. His neck was swollen on both sides; he 
could not get his breath; he was coughing; his head 
pounded; and he seemed to hurt all over. He was taken 
home in the employer’s car and later that evening the 
family physician, Dr. R. C. Olney, was called to the home 
and he treated him for flu or a very severe acute upper 
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respiratory infection. Claimant has never been able to 
return to work. 

After claimant became ill Dr. Olney treated him regu- 
larly for a long time but he did not seem to readily 
respond to the treatment. This condition continued 
through the following winter and into the next summer. 
Claimant seemed to have very little resistance. When- 
ever the condition began to clear up he would have a 
reoccurrence thereof. It was not until the next summer 
that it really cleared up. It was then that it was noticed 
that he had a limited use of his left arm and that the 
muscles of the upper arm and shoulder were smaller. 
The arm was weak, a numbness had developed therein, 
and he suffered pain therefrom. It was then that claim- 
ant informed his doctor of having received the electrical 
shock sometime in August 1946. 

Dr. Olney, who had taken care of the claimant during 
all of this time, testified he did not know and was unable 
to say what effect the shock had upon his general health 
but thought it must have been a factor but was of the 
opinion that his arm condition was due thereto. Dr. J. 
W. Hervert was of the opinion that the shock had dam- 
aged the nerve cells in the spinal cord and that it was 
the cause of all his trouble. 

Dr. J. Marshall Neely and Dr. O. V. Calhoun, testify- 
ing for the employer, were both of the opinion that 
the length of time that had elapsed before any symp- 
toms showed up eliminated the possibility that claim- 
ant’s condition was due to the electrical shock. Dr. 
Calhoun was also of the opinion that his condition was 
due to the infection which had caused his illness and 
which, in his opinion, resulted in his disability. 

We have previously held that compensable disability 
can arise in cases where injury resulting from electrical 
shock was latent but progressive and culminated in dis- 
ability. However, in those cases symptoms developed 
very shortly after the accident which indicated that 
something had happened, although its nature or the 
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extent thereof was not immediately apparent or known. 
See, Travelers Insurance Co. v. Ohler, 119 Neb. 121, 227 
N. W. 449; Keenan v. Consumers Public Power District, 
ante p. 54, 40 N. W. 2d 261. 

Here we do not have a similar situation. No symptoms 
of any significance developed until after August 2, 1947, 
when claimant became ill with flu or a severe upper 
respiratory infection. To say that it, and claimant’s 
condition subsequent to August 2, 1947, was caused by 
this shock is to engage in speculation and conjecture upon 
which this court has often said such claim cannot be 
based. From the record as a whole we find the facts do 
not support the claim that claimant’s disability is the 
result of the shock he received sometime in August 1946. 
We find the judgment of the district court to be correct. 

Other questions are raised by the appeal but their 
determination becomes immaterial in view of the fore- 
going. 

The judgment of the district court is affirmed. 

AFFIRMED. 


WALTER E. WELLS, APPELLANT, V. STATE OF NEBRASKA, 


APPELLEE, 
42 N. W. 2d 363 


Filed April 20, 1950. No. 32759. 


1. Criminal Law: Appeal and Error. Only judgments and sen- 
tences of the district court upon convictions for felonies and 
misdemeanors under the criminal code may be brought to this 
court by petition in error. 

2. Municipal Corporations: Appeal and Error. A prosecution for 
violation of a city ordinance, which does not include an offense 
made criminal by a statute of this state, is a civil procedure to 
recover a penalty, and a judgment and sentence therein may be 
reviewed in this court only by appeal. 

8. Evidence: Municipal Corporations. A municipal court will take 
judicial notice of the ordinances of the city because it has a like 
relation thereto as do courts of general jurisdiction toward the 
general laws of the state. 
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10. 


On appeal of a conviction in a municipal court 
of a violation of an ordinance, the district court will take notice 
of the facts the former could have noticed judicially before the 
removal of the case. 

Appeal and Error. The judgment of the district court in such a 
case will on appeal to this court be accorded the usual presump- 
tions of regularity, and it will be presumed, nothing appearing 
to the contrary, that facts before that court established that 
the matters stated in the complaint constituted a violation of the 
ordinance of the city. 

Witnesses. In this state no age is fixed by statute below which 
a child is presumed to be incompetent to testify. This is a 
matter committed to the sound legal discretion of the trial judge. 
Evidence: Appeal and Error. The reception of improper evi- 
dence in a case tried by the court without a jury is not ground 
for a reversal, if there is competent evidence sufficient to 
sustain the findings of the court. ; 
Witnesses. The character of a litigant may be put in issue by 
evidence of his general reputation in the community where he 
resides in reference to the particular trait or kind of character 
involved in the case, but evidence of his real qualities as con- 
ceived by the witness or of particular facts concerning the 
litigant is not admissible. 

Municipal Corporations. The greater weight of the evidence, 
not proof beyond a reasonable doubt, is required to sustain a 
conviction of violation of a city ordinance not based upon an 
offense made criminal] by the laws of the state. 

Trial. Findings of the district court in a case tried without a 
jury are entitled to the weight, effect, and consideration of a 
verdict of a jury. 


ApprEAL from the district court for Douglas County: 


Henry J. Beat, Jupce. Affirmed. Petition in error 
dismissed. 


Ralph R. Bremers, for appellant. 
Clarence S. Beck, Attorney General, William T. Glee- 


son, and Charles A. Fryzek, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 


CHAPPELL, WENKE, and BosLauGH, JJ. 


BosLauGu, J. 
Appellant was in the municipal court of the city of 
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Omaha charged with and convicted of violation of an 
ordinance prohibiting indecent conduct within the city. 
He appealed to the district court, waived a jury trial, 
was tried, convicted, and adjudged to pay a fine and the 
costs. His motion for a new trial was denied. He has 
appealed from that judgment and sentence, and has also 
filed a petition in error in this court. 

The offense charged against appellant as stated in the 
complaint is that he on about the 15th day of July, 1949, 
in the city of Omaha, “tried to perform indecent acts with 
Marolys (Marolyn) Darling in violation of” an ordinance 
of the city. Indecent acts or attempts to perform such 
acts are not made an offense by any statute of this state. 
This is a civil proceeding to recover a penalty for the 
violation of an ordinance, and appeal is the proper 
procedure to obtain a review in this court of the convic- 
tion and sentence of appellant. State v. Neimer, 147 
Neb. 284, 23 N. W. 2d 81. The petition in error was 
improvident and should be dismissed. § 25-1912, R. R. S. 
1943. 

The complaint contains all the information in the 
record as to the ordinance therein described. This is not 
important in this case because courts of municipal corpo- 
rations take judicial notice of ordinances thereof. They 
have the same relation to municipal laws as do courts of 
general jurisdiction toward the general laws of the state. 
On appeal from a conviction in a municipal court of a 
violation of a city ordinance, the district court will, upon 
a trial de novo, take notice of whatever facts the former 
could have noticed judicially before the removal of the 
case. The judgment of the district court in such a case 
comes to this court attended with the usual presumptions 
of regularity, and in the absence of a showing to the 
contrary, it will be presumed that the facts before that 
court, including those of which it was required to take 
judicial notice, established that the facts charged in the 
complaint were a violation of the ordinance of the city 
described or referred to therein. Foley v. State, 42 Neb. 
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233, 60 N. W. 574; Steiner v. State, 78 Neb. 147, 110 N. 
W. 723; Maxwell v. Steen, 93 Neb. 29, 139 N. W. 683; 
Orose v. Hodge Drive-It-Yourself Co., 132 Ohio St. 
607, 9 N. E. 2d 671, 111 A. L. R. 954. 

Appellant argues that the district court was wrong in 
permitting Marolyn Darling to testify as a witness for 
appellee. She was an infant of twelve years, in the 
seventh grade in school, knew what it is to tell the truth, 
did not know the meaning of an oath, but knew she was 
expected to tell the truth “because the Bible says so.” 
She was told that by her parents and her Sunday School 
teacher. Appellant objected to her competency as a 
witness when she was asked the first question material 
to the issue in the case for the reason that it was not 
shown she knew the meaning of an oath. He did not 
ask to be permitted to examine her as to her knowledge 
or ability to testify, neither did he ask the court to do 
so. In this state no age is fixed by statute below which a 
child is presumed to be incompetent to act as a witness, 
and there is no rule of law that an infant twelve years 
of age is incompetent to testify. If the opposing party 
in such a case challenges a witness because of his age 
without requesting an examination of him as to his com- 
petency by either the court or counsel, the objection is 
properly denied. The competency of a person to be a 
witness is generally committed to the sound legal discre- 
tion of the trial court, except in those cases where incom- 
petency is prescribed by law. Inability to define such 
words as “testimony,” “oath,” or “obligation of an oath” 
is not determinative of want of capacity of an infant to 
be a witness. It is sufficient if, without being familiar 
with the use and meaning of such words, he has an 
adequate sense of the impropriety of falsehood, sufficient 
intelligence, and a proper appreciation for the obligation 
of an oath. The principle upon which the ruling should 
be determined is that the child is sufficiently mature to 
receive correct impressions by his senses, to recollect 
and narrate intelligently, and to appreciate the moral 
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duty to tell the truth. Rueger v. Hawks, 150 Neb. 834, 
36 N. W. 2d 236. The record is convincing that Marolyn 
Darling clearly met these tests. 

It is said the court erroneously received certain evi- 
dence over the objection of appellant. In a case tried to 
a court without a jury, the reception of improper evi- 
dence is not reason for a reversal of the case if there is 
sufficient competent evidence to sustain the findings 
and judgment. It is presumed that the district court 
considered the evidence properly admitted on the trial 
to the exclusion of the improper evidence received. 
Smith Premier Typewriter Co. v. Mayhew, 65 Neb. 65, 
90 N. W. 939; Blondel v. Bolander, 80 Neb. 531, 114 N. 
W. 574; Shaul v. Mann, 102 Neb. 265, 166 N. W. 619. 

Appellant complains that his attempt at the trial to 
establish a foundation for and to produce evidence of 
his general reputation as a peaceable and law-abiding 
citizen, and for chastity and morality was prevented by 
the court. The record fails to show this. No appropriate 
foundational question for this purpose was propounded 
by him and no offer was made of what appellant claimed 
the answer to such a question would have been. There 
was no foundation for evidence of appellant’s general 
reputation in any respect. The offer of proof was that 
appellant was a temperate man, of normal habits, of good 
mental and physical health, and had conducted himself 
in a proper manner as a man of good character. It was 
without doubt his right to put in issue his character in 
the community where he resided, but the admissible evi- 
dence was proof of his general reputation in these 
respects and not evidence of particular and specific facts. 
It was proof of the estimate attached to him by persons 
in the community where he resided and not his real 
qualities as conceived by the witness. Berneker v. State, 
40 Neb. 810, 59 N. W. 372; Annotation, 67 A. L. R. 1211. 
The sufficiency of the evidence to sustain the judgment 
is challenged. The assumption of appellant that the 
burden of appellee was proof beyond a reasonable doubt 
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is incorrect. The greater weight of the evidence is suffi- 
cient to sustain a conviction of violation of a city ordi- 
nance. State v. Neimer, supra. It is not necessary or 
proper to repeat the unsavory details of the evidence. 
The testimony produced by appellee, if accepted as true, 
is adequate to sustain the conviction. The evidence on 
behalf of appellant positively contradicted the proof of 
appellee in all respects material to the issue of the case, 
and it would have supported a finding for him if the court 
had accepted it as the facts. It is not permissible for this 
court in this situation to evaluate evidence or judge the 
credibility of witnesses. This was the function and the 
responsibility of the district court, and its finding adverse 
to appellant in this case is entitled to the weight, effect, 
and consideration of a verdict of a jury. Foltz v. Brak- 
hage, 151 Neb. 216, 36 N. W. 2d 768. 

The petition in error filed herein is dismissed. The 
judgment should be and is affirmed. 

AFFIRMED. PETITION IN ERROR DISMISSED. 


GEORGE FLoyp, ADMINISTRATOR OF THE ESTATE OF ARTHUR 
FLOYD, DECEASED, APPELLANT, Vv. FLoypD EDWARDS, 


APPELLEE. 
42 N. W. 2d 292 


Filed April 20, 1950. No. 32774. 


1. Appeal and Error. The decision of an appellate court becomes 
the law of the case, and the legal effect of evidence once deter- 
mined will not be reconsidered where, without material change, 
it is again brought to the court on a second appeal. 

2. Trial. Findings of the district court in an action at law, in 
which a jury is waived, have the effect of a verdict of a jury. 


AppEAL from the district court for Gage County: H. 
EMERSON KOKJER, JUDGE. Affirmed. 


Hubka & Hubka, for appellant. 
Jack, Vette & Elliott, for appellee. 
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Heard before Carter, MESSMORE, CHAPPELL, WENKE, 
and BosLaucu, JJ. 


Bos.tavueu, J. 

This case concerns a claim for damages for the death 
of Arthur Floyd alleged to have resulted from the negli- 
gent operation of a motor vehicle. The automobile was 
owned and maintained by appellee as a family car. It 
was operated at the time of the accident by his infant 
son, Lester Edwards. Deceased was struck by the car 
while he was upon a street of the city of Beatrice in the 
nighttime and his death resulted soon thereafter from 
the injuries inflicted upon him. Appellant is the legal 
representative of the estate of the deceased. 

A jury was waived and trial had to the court. The 
court resolved the case in favor of the appellee and 
entered a judgment of dismissal. A motion of appellant 
‘for new trial was timely made and denied. He has 
appealed. , 

The case is here for a second time. The evidence at 
each trial was identical. The transcript of the evidence 
at the first trial as contained in the bill of exceptions 
used in this court on the first appeal was, by agreement 
of the parties, made the evidence on the second trial. 

It was determined on the former appeal that there 
was no evidence of contributory negligence of the de-- 
ceased; that the evidence did not establish that appellee 
was chargeable with negligence as a matter of law; 
and that the evidence on the issue of negligence of the 
driver of the automobile was sufficient to create a 
question of fact. The case was reversed because of the 
error of the court in submitting to the jury the issue 
of contributory negligence. Floyd v. Edwards, 150 Neb. 
41, 33 N. W. 2d 555. The conclusion of the court as to 
each of these matters became the law of the case and 
controls all proceedings had thereafter insofar as they 
were or are involved. The evidence of each trial was 
identical and the determination on the first appeal that 
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the evidence was sufficient to create a question of fact 
as to the negligence of the operator of the automobile 
in the respects charged became the law of the case bind- 
ing upon the parties, the district court, and this court. 
The decision of an appellate court becomes the law of 
the case and the legal effect of evidence once determined 
will not be reconsidered where, without material change, 
it is again brought to the court on a second appeal. 
Kline v. Metcalfe Construction Co., 148 Neb. 357, 27 N. 
W. 2d 383; Callahan v. Prewitt, 143 Neb. 793, 13 N. W. 
2d 660; Lawson v. Union P. R. R. Co., 113 Neb. 745, 204 
N. W. 791; Tyler v. Estate of McDougal, 130 Neb. 633, 
265 N. W. 887; De Lair v. De Lair, 148 Neb. 393, 27 N. 
W. 2d 540. 

The question in controversy, as stated by appellant, is 
whether or not the findings of fact made by the district 
court are supported by the evidence. He contends and 
asks this court to determine that they are each clearly 
wrong. This court is precluded by the long established 
rule of procedure, above stated, applicable to this case 
and binding upon it and the parties. If the findings made 
on the retrial of the case had been favorable to appellant, 
the doctrine of the law of the case would have operated 
in his favor and appellee would have suffered the disad- 
vantage of it. The conclusion arrived at on the first 
appeal permitted a finding from the evidence of either 
negligence or absence of negligence. The district court 
precisely regarded the decision rendered on the first 
appeal and there is no fault in its findings. Findings of 
the district court in an action at law, trial by jury having 
been waived, have the effect of a verdict of ajury. Foltz 
v. Brakhage, 151 Neb. 216, 36 N. W. 2d 768. 

The judgment should be and is affirmed. 

AFFIRMED. 

Simmons, C. J., participating on briefs. 
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STATE OF NEBRASKA EX REL. LESLIE C. SMITH, RELATOR, V. 
NEBRASKA Liquor CONTROL COMMISSION ET AL., 


RESPONDENTS. 
42 N. W. 2d 297 


Filed April 20, 1950. No. 32820. 


1. Statutes. Section 25-2221, R. R. S. 1943, establishes a uniform 
rule applicable alike to the construction of statutes and to 
matters of practice. 

As a general rule, in the construction of statutes, the 

word “shall” is considered as mandatory and it is particularly 

so considered when the statute is addressed to public officials. 

The phrase “as a matter of course” as used in section 

58-132, R. S. 1948, means that in the absence of objections as 

outlined in the act within the three-day period, the Nebraska 

Liquor Control Commission shall proceed to comply with the 

statutory procedures. It leaves open no area for the exercise 

of a discretion. It requires the performance of a purely minis- 
terial duty. 

The word “shall” as used in section 53-132, R. S. 1943, 
presumes ministerial action and is mandatory. 

5. Officers. When a specific duty is made plain by statute, and~ 
the officer is not given any discretion in the matter, one for 
whose benefit the duty is to be performed may compel its 
performance by mandamus. 

6. Statutes. Special provisions in a statute in regard to a particu- 
lar subject control general provisions. 

. Where the language of a statute is clear and unambig- 

uous it is given effect according to its plain terms. 


Original action by the state, on the relation of Leslie 
C. Smith, against the Nebraska Liquor Control Commis- 
sion et al. Writ of mandamus allowed. 


Webb & Kelley, and James F. Green, for relator. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for respondents. 


Heard before Srimmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucH, JJ. 


Srmmons, C. J. 
This is an original action for a writ of mandamus to 
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compel the Nebraska Liquor Control Commission to issue 
a class “C” liquor license to relator. We allow the writ. 

The fact situation is not in dispute. On January 10, 
1950, the city commission of the city of Omaha granted 
relator a class “C” liquor license. This license, properly 
executed, was forwarded to and received by the Nebras- 
ka Liquor Control Commission on January 11, 1950. On 
January 16, 1950, a telegram protesting the granting of 
the license was filed in Omaha, transmitted, and received 
that day by the commission. The commission that day 
notified the relator that a protest had been received and 
a hearing would be had. Thereafter the hearing was © 
held on February 1, 1950. The hearing was held over 
the objections of the relator that the protest was not 
within the provisions of section 53-132, R. S. 1943, so 
as to confer jurisdiction upon the commission to consider 
the protest. On February 6, 1950, the commission denied 
the license. Thereafter the relator applied for and was 
granted permission to commence this action here. 

Section 53-132, R. S. 1943, provides for the filing of 
application for a license with the municipal clerk of the 
local governing body, the filing of a bond together with a 
license fee and cost deposit, the fixing of a time and place 
for a hearing on the application, the publishing of a 
notice thereof, and the holding of a hearing. The statute 
further provides that if, after hearing, a majority of the 
governing body favors the granting of a license, it shall 
direct the approval of the bond and cause a resolution 
favoring the issuance of the license to be spread upon its 
records, whereupon the clerk is directed to prepare a 
license in triplicate original and, when signed as provided 
in the act, shall forward the license in triplicate form to 
the commission, together with the state registration fee. 
No question is raised here as to the proper performance 
of the conditions of the act above outlined. 

The act then provides: “The commission shall cause 
such license to be countersigned by its chairman, attested 
by its secretary over the seal of the commission, as a 
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matter of course, unless within three days after the re- 
ceipt of such license executed by the local governing 
body, as aforesaid, objections in writing by a person 
residing within the city or village or by any person 
interested shall be lodged with the secretary of the com- 
mission protesting the issuance, the countersigning and 
completing the issuance of such license, in which event 
the commission shall proceed as in the case of an appeal 
from any other final order of the local governing body, 
as provided in section 53-1,115. If no protest in writing 
be lodged with the secretary, as aforesaid, the commis- 
sion shall retain the second duplicate original for the 
permanent records of the commission, and return by 
registered mail not later than the fourth day after their 
receipt, the original and the first duplicate of such 
license, properly executed, to the municipal clerk who 
forwarded them; and the municipal clerk shall forthwith 
deliver the original license to the applicant and retain the 
first duplicate original thereof for the files of the local 
governing body.” § 53-132, R. S. 1943. (Emphasis 
supplied.) 

Section 25-2221, R. R. S. 1943, provides: “The time 
within which an act is to be done as herein provided, 
shall be computed by excluding the first day and includ- 
ing the last; if the last day be Sunday, it shall be 
excluded.” 

This act establishes a uniform rule, applicable alike 
to the construction of statutes and to matters of practice. 
McGinn v. State, 46 Neb. 427, 65 N. W. 46,50 Am. S. R. 
617, 30 L. R. A. 450; Johnston v. New Omaha Thomson- 
Houston Electric Light Co., 86 Neb. 165, 125 N. W. 153. 

It follows that the time covered by the “unless within 
three days” provision of the act expired here on January 
14, 1950. Nevertheless the commission on January 16, 
1950, took the action above stated. 

The question then is, what was the commission’s duty 
on January 16, 1950? 

Relator contends that the commission had only a 
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ministerial duty to perform. The respondents contend 
that they had authority to hear and consider the protest 
and deny the license if in their judgment that was the 
action to take. 

As a general rule, in the construction of statutes, the 
word “shall” is considered as mandatory and-it is parti- 
cularly so considered when the statute is addressed to 
public officials. Trobough v. State, 120 Neb. 453, 233 
N. W. 452. 

That the three-day period for the filing of protests is 
a limitation on the power of the commission is further 
evidenced by the provision in section 53-132, R. S. 1943, 
above quoted, that if no protest be lodged “as aforesaid” 
the commission shall return the original and first dupli- 
cate “not later than the fourth day after their receipt 
* * * properly executed.” This provision obviously nega- 
tives any discretionary action. 

The use of the phrase “as a matter of course” rein- 
forces the conclusion that after three days have elapsed 
without a protest being lodged the commission has but a 
ministerial duty to perform. “As of course” is defined 
by Webster’s New International Dictionary, Second Edi- 
tion, Unabridged, as meaning “* * * a thing to be granted 
upon a mere showing of the usual grounds and as not 
within the discretion of the judge to withhold.” “Matter 
of course” is defined in Black’s Law Dictionary, Third 
Edition, as “Anything done or taken in the course of 
routine or usual procedure, which is permissible and 
valid without being specially applied for and allowed.” 
Bouvier defines “of course” as follows: “That which 
may be done in the course of legal proceedings without 
making any application to the court; that which is 
granted by the court, without further inquiry, upon its 
being asked: as, a rule to plead is a matter of course.” 
Bouvier’s Law Dictionary, Baldwin’s Revision. 

It follows that the phrase “as a matter of course” in 
the statute here being considered means that in the 
absence of objections as outlined in the act within the 
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three-day period, the commission shall proceed to comply 
with the statutory procedures. It leaves open no area 
for the exercise of a discretion. It requires the perform- 
ance of a purely ministerial duty. It follows that the 
word “shall” where used in the statute above quoted 
presumes ministerial action and is mandatory. 

When a Specific duty is made plain by statute, and the 
officer is not given any discretion in the matter, one for 
whose benefit the duty is to be performed may compel 
its performance by mandamus. State ex rel. Herman v. 
City of Grand Island, 145 Neb. 150, 15 N. W. 2d 341. 

It follows that relator is entitled to the writ. See 
State ex rel. Krasner v. Alabama Alcoholic Beverage 
Control Board, 246 Ala. 198, 19 So. 2d 841. 

The respondents cite to us a number of statutory pro- 
visions dealing with the general powers of the commis- 
sion, the restrictions on persons to whom licenses may 
be issued, the restrictions on locations where liquor 
business may be conducted, and the powers of the com- 
mission in the issuance and revocation of licenses, and 
submit hypothetical cases which it is contended would 
result in absurd conclusions if the construction sought 
by relator were accepted. We do not deem it necessary 
to discuss these contentions. 

Beginning with McCann v. McLennan, 2 Neb. 286, and 
down to In re Application of Hergott, 145 Neb. 100, 15 
N. W. 2d 418, we have followed the rule that special 
provisions in a statute in regard to a particular subject 
control general provisions. We are here dealing with a 
special provision of the statute setting out in detail the 
procedures to be followed in matters such as are here 
involved. Where the language of a statute is clear and 
unambiguous .it is given effect according to its plain 
terms. City of Grand Island v. Willis, 142 Neb. 686, 7 
N. W. 2d 457. 

The peremptory writ of mandamus is allowed. 

WRIT OF MANDAMUS ALLOWED. 
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Hans A. PAHL, APPELLEE, V. JOHN SPRAGUE, APPELLANT, 
No. 32709. 


JOHN E. SPRAGUE, APPELLANT, v. HANS PAHL, APPELLEE. 
No. 32715. 
42 N. W. 2d 367 


Filed April 27, 1950. 


1. Trial. When separate cases are properly consolidated for trial 
they ordinarily become one case, wherein one verdict and judg- 
ment dispose of the entire controversy. 

2, Parties: New Trial. When all of the parties to such an action 
file a motion for new trial or join in an application therefor 
which is granted by the court in general terms, the order there- 
for has application to all the parties and all of the issues 
respectively pleaded by them, and requires a new trial of the 
entire controversy. 

8. Trial. In order to be entitled to the benefit of the special 
procedure of which section 25-1315.02, R. R. S. 1943, is a part, 
a party is required not only to timely make a motion for 
directed verdict but when that motion is refused to thereafter 
timely file a motion for judgment notwithstanding the verdict. 

4. Appeal and Error. A party cannot predicate error upon a 
ruling which he procured to be made, 

5. New Trial: Appeal and Error. An order granting or denying 
a motion for new trial cannot be assigned as error by one who 
procured, invited, or condoned the making and entry of such 
order. 

6. Trial. A motion for directed verdict or for judgment notwith- 
standing the verdict must, for the purpose of decision thereon, 
be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against 
whom the motion is directed. Such party is entitled to have 
every controverted fact resolved in his favor and to have the 
benefit of every inference that can reasonably be deduced from 
the evidence. 

7. Negligence: Trial. In negligence cases the trial court should 
sustain a motion for directed verdict or for judgment notwith- 
standing the verdict, only when the evidence, viewed in the light 
most favorable to the party against whom the motion is directed, 
fails to establish actionable negligence. 

8. Trial. In a law action, it is error for the trial court to direct 
a verdict for either of the parties on an issue of fact on which 
the evidence is conflicting. Such issue should be submitted to 
the jury for its determination. 
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9. Negligence. Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law requires is that 
the facts and circumstances proved, together with the infer- 
ences that may be legitimately drawn from them, shall indicate, 
with reasonable certainty, the negligent act complained of. 

10. Negligence: Trial. If contributory negligence is relied upon 
by defendant as an affirmative defense, the burden is upon him 
to prove it by a preponderance of the evidence, except insofar 
as the same may appear in the plaintiff’s evidence. 

11. Automobiles: Negligence. When a person enters an intersec- 
tion of two streets or highways he is obligated to look for 
approaching cars and to see those within that radius which 
denotes the limit of danger. If he fails to see a car which is 
favored over him under the rules of the road, he is guilty of 
contributory negligence sufficient to bar a recovery as a matter 
of law. If he fails to see an automobile not shown to be in a 
favored position, the presumption is that its driver will respect 
his right-of-way and the question of his contributory negligence 
in proceeding to cross the intersection is a jury question. 

12. Negligence: Trial. Where different minds may draw different 
conclusions from the evidence in regard to negligence, the ques- 
tion should be submitted to the jury. It is only where the evi- 
dence shows beyond dispute that plaintiff’s negligence is more 
than slight as compared with defendant’s negligence, that it is 
proper for the trial court to instruct the jury to return a verdict 
for defendant or enter a judgment notwithstanding the verdict. 


AppEAL from the district court for Douglas County: 
Fay H. Poutock, Jupce. Affirmed in No. 32709. Re- 
versed and remanded with directions in No. 32715, 


Pilcher & Haney, for appellant. 


Gross, Welch, Vinardi & Kauffman, John F. Mackenzie, 
T. F. Hamer, and Wear & Boland, for appellee. 


Heard before Suumons, C. J., Carter, MEssmore, 
CHAPPELL, WENKE, and Bos.LaueH, JJ. 


CHAPPELL, J. 

Hans Pahl brought an action against John Sprague 
to recover for personal injuries and property damages 
resulting from a collision of cars driven by them at the 
intersection of 64th and Miami Streets in Omaha. John 
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Sprague filed a separate action against Hans Pahl to 
recover damages to the car driven by him resulting 
from the same accident. 

Upon motion of John Sprague, the cases were con- 
solidated for trial to a jury. In conformity therewith, 
the trial proceeded without objection as one case, upon 
Hans Pahl’s petition as if he were plaintiff, and upon 
John Sprague’s petition as if he were a cross-petitioning 
defendant. Thus, the parties will be generally desig- 
nated herein by name, or as plaintiff and defendant. 

After plaintiff had rested, defendant’s motion for di- 
rected verdict was overruled, and, at the conclusion of 
all the evidence, the respective motions of both plaintiff 
and defendant for directed verdict were overruled. The 
cause was submitted to the jury, which, in its verdict, 
found for plaintiff and against defendant, and awarded 
plaintiff $300 damages. 

Thereafter defendant in due time filed a motion for 
judgment notwithstanding the verdict, and separately 
filed a motion for new trial, not only upon plaintiff's 
petition but also upon defendant’s petition theretofore 
treated as a cross-petition. Plaintiff also filed a motion 
for new trial, and thereafter orally joined with defend- 
ant in his motion for new trial. All such motions were 
argued and submitted on June 24, 1949, whereupon the 
trial court entered an order and judgment overruling 
defendant’s motion for judgment notwithstanding the 
verdict, but vacating and setting aside the verdict and 
granting a new trial, “plaintiff having joined in defend- 
_ ant’s motion for new trial.” Notwithstanding, however, 
the trial court thereafter on August 1, 1949, entered 
an order and judgment in which defendant Sprague’s 
petition was dismissed and his motion for new trial 
was overruled, the effect of which was not only to deny 
defendant a new trial theretofore granted, but also to 
reinstate a part of the verdict theretofore vacated and 
set aside, and enter a judgment notwithstanding the 
verdict for plaintiff and against defendant, upon his 
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cross-petition, without any motion for judgment not- 
withstanding the verdict ever having been filed by 
plaintiff Pahl. 

Although consolidated for trial upon defendant’s mo- 
tion, and in conformity therewith tried as one case under 
one set of instructions with but one verdict returned, 
the two purportedly separate cases were each appealed 
to this court by defendant, who filed two separate 
transcripts but only one bill of exceptions. Thus, the 
cases were separately briefed and argued, but they will 
be disposed of as one case in one opinion. 

With reference to Sprague v. Pahl, appellant Sprague 
assigned that the trial court erred in denying him a new 
trial upon his petition. We sustain that contention. 

In that regard, this court has heretofore established 
that when the cases were properly consolidated for trial 
they became one case, after which the parties were in 
no different position than they would have been had 
Pahl filed a petition and defendant a cross-petition in 
the same action, wherein one verdict and judgment 
would dispose of the entire controversy. Schallenberg 
v. Kroeger, 77 Neb. 738, 110 N. W. 664. By analogy, 
from the holding in such cited case, the vacating and. 
setting aside of the single verdict rendered therein and 
granting a new trial in the case at bar disposed of and 
granted a new trial of the entire controversy. 

In the absence of any motion for judgment notwith- 
‘standing the verdict filed by plaintiff, the trial court 
had no authority or power to dismiss defendant’s peti- 
tion, the effect of which was to enter a judgment not- 
withstanding the verdict. In order to be entitled to 
the benefit of the special procedure, of which section 
25-1315.02, R. R. S. 1943, is a part, plaintiff was required 
not only to timely make a motion for directed verdict, 
but when that was refused, to thereafter timely file a 
motion for judgment notwithstanding the verdict. In 
re Estate of Kinsey, ante p. 95, 40 N. W. 2d 526; Hamil- 
ton v. Omaha & Council Bluffs St. Ry. Co., ante p. 328, 
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41 N. W. 2d 139; Krepcik v. Interstate Transit Lines, 
151 Neb. 663, 38 N. W..2d 533. 

Plaintiff did not comply with the statute, and, as 
hereinafter observed, both parties having filed motions 
for new trial and joined in a request for like relief in the 
same action, the granting thereof was binding alike upon 
both parties, and automatically granted a new trial of the 
whole case both upon plaintiff’s petition and defendant’s | 
cross-petition. As stated in Star Bottling Co. v. Louisi- 
ana Purchase Exposition Co., 240 Mo. 634, 144 S. W. 776, 
wherein both parties filed motions for new trial: “If 
the bottling company was alone loosed by the new trial, 
and the exposition company was left bound by the old 
trial, then indeed would it have a grievance. But it is 
not so, a new trial for one is a new trial for both in all 
that term implies.” 

We therefore reverse the order and judgment in 
Sprague v. Pahl, No. 32715, and remand the cause with 
directions to award Sprague a new trial upon his petition 
as if it were a cross-petition in and consolidated with 
Pahl v. Sprague, No. 32709, hereinafter affirmed. Wheth- 
er or not the trial court should have entered a judgment 
notwithstanding the verdict had plaintiff filed such a 
motion therefor upon the ground that Sprague was not 
the owner of the car for which he sought damages, we 
need not discuss nor decide. 

With reference to Pahl v. Sprague, defendant assigned 
that the trial court erred: (1) In overruling defendant’s 
motion for directed verdict and his motion for judgment 
notwithstanding the verdict; and (2) in the granting of a 
new trial. We conclude that the assignments have no 
merit. 

The second assignment is disposed of by the well-estab- 
lished and elementary rule that: “A party cannot predi- 
cate error upon a ruling which he procured to be made.” 
Norwegian: Plow Co. v. Bollmen, 47 Neb. 186, 66 N. .W. 
292, 31 L. R. A. 747. 

As stated in Omaha Fire Ins, Co. v. Maxwell, 38 Neb, 
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358, 56 N. W. 1028: “The ruling or decision complained 
of was made at the request of the plaintiff in error, and 
to now permit it to assign the same for error would be 
a violation of the plainest principles of law. A party is 
not entitled to prosecute error upon the granting of an 
order or the rendition of a judgment when the same was 
made with his consent, or upon his own application.” 

In Missouri P. Ry. Co. v. Fox, 60 Neb. 531, 83 N. W. 
744, it was held: “It is a sound and salutary principle 
that a party can not be heard to complain of an error 
which he himself has been instrumental in bringing 
about.” See, also, In re Estate of Mattingly, 121 Neb. 90, 
236 N. W. 175; Tucker v. Paxton & Gallagher Co., ante 
p. 622, 41 N. W. 2d 911. 

In5C. J.S., Appeal and Error, § 1512, p. 225, it is said: 
“One may not complain of errors in respect of proceed- 
ings upon motions where he committed or invited such 
errors. The entry of an order granting or denying a 
motion cannot be assigned as error by one who procured, 
invited or condoned the making and entry of the order, 
as in the case of orders on a motion to dismiss the cause 
or a motion for new trial.” 

As a matter of course, the rules heretofore stated had 
application to both parties, plaintiff and defendant, as 
well as both causes of action, since each filed motions for 
new trial and joined in a request for like relief in the 
same action. In that situation, defendant could not com- 
plain of the granting of a new trial, and just as logically, 
plaintiff would be estopped to deny defendant the right 
to a new trial. In other words, the granting of a new 
trial in general terms had application to the whole case 
on all the issues made therein by the parties. Star Bot- 
tling Co. v. Louisiana Purchase Exposition Co., supra; 
Wray v. Ferris, 184 Okl. 132, 85 P. 2d 402; Fitzroy v. 
People’s Bank of Cardwell (Mo. App.), 195 S. W. 520; 
National Union Fire Ins. Co. v. Forkner, 219 Ky. 119, 292 
S. W. 765; Briggs v. Shepler, 115 Kan. 614, 224 P. 61; 
Larson v. Hanson, 207 Wis. 485, 242 N. W. 184; 39 Am. 
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Jur., New Trial, § 204, p. 201; 46 C. J., New Trial, § 512, 
p. 436. 

Defendant’s first assignment requires an examination 
of the record in the light of certain legal principles, since 
defendant argued that plaintiff had failed to establish 
that defendant was negligent in any manner alleged, and 
that recovery by plaintiff was precluded because the 
evidence disclosed that he was guilty of negligence more 
than slight as a matter of law. We conclude that the 
contention has no merit. 

In Umberger v. Sankey, 151 Neb. 488, 38 N. W. 2d 21, 
this court held: “A motion for a directed verdict or for 
judgment notwithstanding the verdict must, for the pur- 
pose of decision thereon, be treated as an admission of 
the truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is 
directed. Such party is entitled to have every contro- 
verted fact resolved in his favor, and to have the benefit 
of every inference that can reasonably be deduced from 
the evidence. 

“In negligence cases the trial court should sustain a 
motion for directed verdict, or for judgment notwith- 
standing the verdict, only when the evidence, viewed in 
the light most favorable to the party against whom 
the motion is directed, fails to establish actionable 
negligence. 

“In a law action, it is error for the trial court to direct 
a verdict for either of the parties on an issue of fact on 
which the evidence is conflicting. Such issue should be 
submitted to the jury for its determination.” See, also, 
Hamilton v. Omaha & Council Bluffs St. Ry. Co., supra, 
wherein it was held: “In an action where there is any 
evidence which will support a finding for a party having 
the burden of proof, the trial court cannot disregard it 
and direct a verdict against him.” 

In Simcho v. Omaha & Council Bluffs St. Ry. Co., 150 
Neb. 634, 35 N. W. 2d 501, it was held: “Negligence is 
a question of fact and may be proved by circumstantial 
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evidence. All that the law requires is that the facts and 
circumstances proved, together with the inferences that 
may be legitimately drawn from them, shall indicate, 
with reasonable certainty, the negligent act complained 
of.” 

In Costello v. Hild, ante p. 1, 40 N. W. 2d 228, it was 
held: “If contributory negligence is relied upon by 
defendant as an affirmative defense, the burden is upon 
him to prove it by a preponderance of the evidence, ex- 
cept insofar as it may appear in the plaintiff’s evidence.” 

In Elliott v. Swift & Co., 151 Neb. 787, 39 N. W. 2d 
617, it was held: “When a person enters an intersection 
of two streets or highways he is obligated to look for 
approaching cars and to see those within that radius 
which denotes the limit of danger. If he fails to see a 
car which is favored over him under the rules of the road, 
he is guilty of contributory negligence sufficient to bar 
a recovery as a matter of law. If he fails to see an auto- 
mobile not shown to be in a favored position, the pre- 
sumption is that its driver will respect his right-of-way 
and the question of his contributory negligence in pro- 
ceeding to cross the intersection is a jury question. 

“Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 
question should be submitted to the jury. It is only 
where the evidence shows beyond dispute that plaintiff’s 
negligence is more than slight as compared with defend- 
ant’s negligence, that it is proper for the trial court to 
instruct the jury to return a verdict for defendant.” See, 
also, Gorman v. Dalgas, 151 Neb. 1, 36 N. W. 2d 561. 

This court long ago held that: “A jury is not bound 
to blindly accept as true all testimony which is not 
directly contradicted or impeached. The testimony of 
a witness should be weighed in connection with all the 
facts in the case.” Murphey. v. Virgin, 47 Neb. 692, 66 
N. W. 652. 

It is elementary that: “The credibility of witnesses 
and the weight to be given their testimony are questions 
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for the jury.” Gutoski v. Herman, 147 Neb. 1001, 25 
N. W. 2d 902. 

In the light of the foregoing applicable rules, we will 
briefly summarize and consider the relevant competent 
evidence adduced by plaintiff, which is substantially as. 
follows: The accident occurred in the intersection of 
64th and Miami Streets in Omaha. Plaintiff approached 
the intersection from the right and defendant from the 
left. Miami Street runs east and west and 64th Street 
runs north and south. They are each paved streets, 
approximately 24 feet wide. From the east, Miami 
Street slopes west down to the intersection with 64th 
Street. On the other hand, 64th Street slopes north 
more steeply down to the intersection. ‘The intersection 
itself is almost level, although the west side thereof 
slopes slightly to the west. On the southeast corner of 
the intersection is a house, with a porch facing west, 
standing on a terraced bank approximately four feet 
above the intersecting sidewalks and streets. A privet 
hedge approximately four and one-half feet high extends 
east and west along the north side of the bank and the 
south side of Miami Street up to the sidewalk intersec- 
tion. A large maple tree stands in the southwest corner 
of such intersecting sidewalks, a few feet east of the east 
64th Street curb line. There are two other smaller trees 
south of it. Thereby, concededly, the view of persons 
driving cars and approaching the intersection from either 
the east or the south was obstructed up to a point near 
the intersection. 

On October 5, 1947, at about 4 p. m., plaintiff drove his 
1934 Chrysler car from the east to the west on Miami 
Street. The car was in fair mechanical condition, with 
good brakes, having recently been approved by the 
Omaha testing station. He stopped at the stop sign at 
63d Street, and approached 64th Street driving at 20 to 
22 miles an hour, on the right side of the street. When 
plaintiff was about 10 or 15 feet from the intersection, he 
first looked north, then south, and seeing no cars ap- 
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proaching, entered the intersection. When the front of 
his car was about even with the center of 64th Street, 
plaintiff looked south again, and first observed the car 
driven by defendant, coming from the left or south 
almost upon him. He could not estimate defendant’s 
speed, but a broadside collision seemed imminent, and 
plaintiff turned to the north to avoid an impact. How- 
ever, when plaintiff's car was across the center line of 
64th Street and the front end of his car was only about 
six feet east of the west curb line of 64th Street, the 
right front of defendant’s car collided with the left side of 
plaintiff’s car at about the point where plaintiff driver 
was sitting. Broad sidewise skid marks one and one-half 
to two feet long, caused by plaintiff’s car, extended from 
the point of impact northwest toward the curb, which 
plaintiff’s car struck and turned over on its top, against a 
tree, with the rear thereof near the east and west cross- 
walk, at the northwest corner of the intersection. Skid 
marks caused by defendant’s. car extended from about 
the south walk crossing 64th and Miami Streets east 
and west to a point at about the center of the intersection, 
then went sharply to the left or west a foot or two. 

After the accident, defendant’s car was turned around 
upright, headed south or slightly southwest, at about the 
center of the intersection. Both cars were damaged, and 
plaintiff received personal injuries. The amount of such 
damages is unimportant here. During the trial, the man- 
ner of the accident was demonstrated by both parties 
with toy cars. 

Plaintiff admitted that during the afternoon he had 
two or three beers, but denied that he was intoxicated, 
and there was competent evidence adduced by him cor- 
roborating that contention. His testimony that “I would 
say I was first in the intersection” was, upon motion of 
defendant, properly stricken from the record, upon the 
ground that no sufficient foundation had been laid, since 
under the circumstances it was not a statement of fact 
observed by him, but only a conclusion of the witness. 
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From the foregoing evidence the jury could reason- 
ably have concluded that defendant Sprague was driving 
at an unlawful and excessive rate of speed, failed to 
maintain a proper lookout and have his car under reason- 
able control, failed to yield the right-of-way, and failed 
to stop or turn his automobile to avoid a collision, as 
alleged by plaintiff and submitted in instructions given 
by the trial court. 

The evidence adduced in defendant’s behalf upon the 
issues of negligence and contributory negligence was 
generally in conflict with that adduced by plaintiff. To 
summarize it herein would serve no purpose. It is suffi- 
cient to say that the issues of negligence and contributory 
negligence as alleged by the respective parties and sub- 
mitted by the trial court were for the jury. 

For the reasons heretofore stated, we conclude that 
the order and judgment of the trial court in Sprague v. 
Pahl, No. 32715, should be and hereby is reversed, and 
that the order and judgment in Pahl v. Sprague, No. 
32709, should be and hereby is affirmed. Therefore, 
Sprague v. Pahl is hereby reversed and remanded with 
directions that the trial court enter an order granting a 
new trial therein, consolidated with Pahl v. Sprague as 
one case, not only upon the issues presented by Pahl’s 
petition in Pahl v. Sprague, but also upon the issues pre- 
sented by Sprague’s petition in Sprague v. Pahl, to be 
tried as if it were a cross-petition in the same action. 

. AFFIRMED IN No. 32709. REVERSED AND 
REMANDED WITH DIRECTIONS IN NO. 32715. 


CHARLES KIRKENDALL, PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
42 N. W. 2d 374 


Filed April 27, 1950. No. 32770. 


1. Trial: Appeal and Error. Where instructions, considered as a 
whole, state the law fully and correctly, error will not be 
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predicated therein merely because a separate instruction, con- 

sidered by itself, might be subject to criticism. 

: Where the charge to the jury, considered as 
a whole, correctly states the law, the verdict will not be reversed 
merely because a single instruction, when considered separately, . 
is incomplete. 

8. Criminal Law: Trial. The court should fully and correctly 
instruct as to matters of justification interposed by the accused 
only when there is some evidence tending to put such matters 
in issue. 

4. Criminal Law: Appeal and Error. Where the evidence received 
in a criminal case contains no testimony to which an instruction 
relating to “self-defense” would be applicable, no error is com- 
mitted by the trial court’s refusal to instruct thereon. 

5. Criminal Law: Evidence. The venue of an offense may be 
proved like any other fact in a criminal case. It need not be 
established by direct testimony, nor in the words of the informa- 
tion, but if from the-facts in evidence the only rational con- 
clusion which can be drawn is that the crime was committed in 
the county alleged, the proof is sufficient. 

6. Assault and Battery: Criminal Law. Specific intent is an 
essential element in the crime of assault with intent to inflict 
great bodily injury and proof thereof is indispensable to sustain 
a conviction, but such intent is ordinarily inferable from the 
facts and circumstances, inclusive of the assault. 

“7. Criminal Law: Evidence. The intent with which an act is done 
is a mental process, and as such generally remains hidden with- 
in the mind where it is conceived, and is rarely, if ever, 
susceptible of proof by direct evidence, but may be inferred, or 
gathered from the outward manifestations, by the words or acts 
of the party entertaining them, and the facts or circumstances 
surrounding or attendant upon the assault with which it is 
charged to be connected. : 

It is a general rule applicable in all criminal 

cases, including those where a specific intent is an element of 

the crime, that accused, if sane, is presumed to intend the 
necessary or the natural and probable consequences of his 
unlawful voluntary acts, knowingly performed. 

Such a presumption, although rebuttable in 
cases where specific intent is an element of the crime, is suffi- 
cient to establish a prima facie case as to intent and will prevail 
unless from a consideration of all the evidence the jury entertains 
a reasonable doubt whether such intention existed. 

10. Criminal Law. Where the punishment of an offense created 
by statute is left to the discretion of a court, to be exercised 
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within certain prescribed limits, a sentence imposed within such 
limits will not be disturbed unless there appears to be an abuse 
of such discretion. 


Error to the district court for Richardson County: 
VirGIL FatiLoon, Jupce. Affirmed. 


J. L. Gagnon, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for defendant in error. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauGH, JJ. 


CHAPPELL, J. 

An information charged that on or about July 24, 
1949, in Richardson County, defendant made an assault ' 
with intent to inflict great bodily injury upon the person 
of George A. Larimore, hereinafter called complainant. 
Upon a plea of not guilty, defendant was tried to a jury, 
which found him guilty of the included lesser offense of 
assault and battery. His motion for new trial was over- 
ruled, and he was sentenced to serve 75 days in the 
county jail at hard labor, and pay the costs of 
prosecution. 

He prosecuted error therefrom to this court, assigning 
substantially that: (1) The evidence adduced was insuf- 
ficient to warrant submission to the jury of the offense 
charged, particularly relating to the issues and elements 
of venue and intent; (2) that the court erred in refusing 
defendant’s requested instructions Nos. 7 and 8, thus 
depriving him of the benefit. of the issue of self-defense; 
(3) erred in giving instruction No. 9, because it allegedly 
assumed that defendant had committed an assault upon 
complainant; and (4) that the sentence was excessive. 
We conclude that the assignments should not be 
sustained. 

We have examined instruction No. 9 given by the 
trial court, in the light of defendant’s contentions, all 
other instructions given, and section 29-2308, R. R. S. 
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1943. The language of the instruction simply undertook 
to and did correctly define the term “great bodily injury” 
as distinguished from an ordinary assault and battery. 
The court therein did not assume to relieve the jury of 
consideration of any element necessary to establish 
defendant’s guilt. All of such elements and material 
allegations were fairly, fully, and correctly submitted in 
other instructions given by the trial court. We may 
assume for the purpose of argument that the instruction 
considered by itself or separately might be subject to 
criticism or incomplete, and yet hold, as we do, that the 
giving of it was not prejudicially erroneous. 

The applicable rule was recently reaffirmed in Sed- 
lacek v. State, 147 Neb. 834, 25 N. W. 2d 533, 169 A. L. R. 
868, wherein it was held: “Where instructions, con- 
sidered as a whole, state the law fully and correctly, 
error will not be predicated therein merely because a 
separate instruction, considered by itself, might be sub- 
ject to criticism. 

“Where the charge to the jury, considered as a whole, 
correctly states the law, the verdict will not be reversed 
merely because a single instruction, when considered 
separately, is incomplete.” 

We conclude that defendant’s third assignment has no 
merit. 

We are required to dispose of the other assignments in 
the light of the evidence and applicable rules of law. 
Evidence adduced by the State may be substantially sum- 
marized as follows: Complainant, a mature man, was, 
on Saturday night, July 23, 1949, and the early morning 
hours of Sunday, July 24, 1949, employed by his mother 
in a night spot operated by her just across the viaduct 
south of Falls City. Defendant, a mature married man, 
who farmed near Barada, arrived at the night spot about 
1:30 a. m. He was accompanied by a male companion 
and his companion’s girl friend. About 2:30 a. m. they 
left the place and it was closed. At that time complain- 
ant and defendant were on friendly terms. 
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About 15 or 20 minutes later, complainant and his 
mother heard women screaming a short distance outside 
the building. Thereupon complainant ran outside, and 
his mother turned on the neon outside lights circling the 
building on the north, east, and south sides. A short 
distance, 30 to 35 feet southeast of the building, complain- 
ant found defendant’s wife and the girl friend of defend- 
ant’s companion engaged in a fight. Defendant was then 
standing near his pick-up truck, although he theretofore 
had been fighting with and had knocked down two or 
three other men who had accompanied his wife to the 
place. Complainant separated the two women, took hold 
of the arm of defendant’s wife, and led her to one side, 

- whereupon defendant, without any warning to or provo- 
cation by complainant, struck complainant from the rear 
on the back of his head or neck, thereby knocking him 
down and out, unconscious. Thereafter, as complainant 
thus lay on the ground, defendant kicked him in the face 
‘two or three times. 7 

When complainant’s mother saw her son thus struck, 
knocked down, and kicked by defendant, she rushed out 
to him, whereupon defendant also struck her, knocking 
her down and out, unconscious. Bystanders helped carry 
complainant and his mother into the building, where 
they became conscious. The blood was washed from 
complainant’s face, and arrangements were made for 
medical attention. 

When asked whether the foregoing events all happened 
in Richardson County, complainant answered “Abso- 
lutely,” which from other answers made by him could 
be construed only as an affirmative answer. 

As a result of the attack, complainant’s glasses and 
false teeth were broken, and he described numerous 
cuts, lacerations, contusions, and abrasions received by 
him. His physician testified that complainant had four 
cuts around his swollen right eye, requiring three 
stitches, a deep cut or laceration through his lower lip 
extending to the attachment, which also required three 
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stitches. Two photographs appear in the record disclos- 
ing the extent of complainant’s facial injuries, and his 
physician testified that he would have permanent scars 
as a result of the assault made upon him by defendant. 

One of defendant’s witnesses testified that he drove up 
while the fight was in progress, and saw defendant hit 
complainant two or three times, but did not see defendant 
kick him. Defendant in his own testimony admitted that 
if complainant were the man who had hold of his wife’s 
arm, he, defendant, pushed him away and struck at him 
three or four times, but defendant denied that he kicked 
any one, and claimed that he did not know who complain- 
ant was because he had been in a fight with other men 
and the car lights blinded him. 

There was no competent evidence whatever appearing 
in the State’s case or in evidence adduced by defendant 
tending to justify or require submission of the issue of 
self-defense in defendant’s behalf. 

In that regard, as stated in 6 C. J. S., Assault and 
Battery, § 128, p. 1007: ‘The court should fully and 
correctly instruct as to matters of justification inter- 
posed by the accused only when there is some evidence 
tending to put such matters in issue.” 

The general rule in this jurisdiction is that: “Where 
the evidence received in a criminal case contains no 
testimony to which an instruction relating to ‘self-de- 
fense’ would be applicable, no error is committed by the ° 
trial court’s refusal to instruct thereon.” Schleif v. State, 
131 Neb. 875, 270 N. W. 510. See, also, Stevens v. State, 
84 Neb. 759, 122 N. W. 58; Krchnavy v. State, 43 Neb. 337, 
61 N. W. 628. 

The foregoing rules are controlling in the case at bar. 
We conclude that the trial court did not err in refusing 
defendant’s requested instructions Nos. 7 and 8. There- 
fore, defendant’s second assignment has no merit. 

Defendant argued in his brief that the State failed to 
establish the venue of the offense. In that connection, 
this court held in Clarke v. State, 125 Neb. 445, 250 N. 
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W. 551, following Weinecke v. State, 34 Neb. 14, 51 N. 
W. 307, that: “The venue of an offense may be proved 
like any other fact in a criminal case. It need not be 
established by direct testimony, nor in the words of the 
information, but if from the facts in evidence the only 
rational conclusion which can be drawn is that the crime 
was committed in the county alleged, the proof is suffi- 
cient.” See, also, Clark v. State, 151 Neb. 348, 37 N. W. 
2d 601. That rule is controlling here, and we conclude 
that defendant’s contention has no merit. 

That defendant committed an unlawful assault upon 
complainant as charged was established by ample direct 
or objective evidence. The jury could have reasonably 
concluded that the injuries received therefrom by com- 
plainant were of a grave and serious character. Whether 
or not defendant made such an assault with intent to 
inflict great bodily injury was a question for the jury, 
under all the facts and circumstances. 

In State v. McDaniels, 145 Neb. 261, 16 N. W. 2d 164, 
this court held: “Specific intent is an essential element 
in the crime of assault with intent to inflict great bodily 
injury and proof thereof is indispensable to sustain a 
conviction, but such intent is ordinarily inferable from 
the facts and circumstances, inclusive of the assault. 

“The intent with which an act is done is a mental proc- 
ess, and as such generally remains hidden within the 
mind where it is conceived, and is rarely, if ever, suscep- 
tible of proof by direct evidence, but may be inferred, 
or gathered from the outward manifestations, by the 
words or acts of the party entertaining them, and the 
facts or circumstances surrounding or attendant upon 
the assault with which it is charged to be connected. 

“Tt is a general rule applicable in all criminal cases, 
including those where a specific intent is an element 
of the crime, that accused, if sane, is presumed to intend 
the necessary or the natural and probable consequences 
of his unlawful voluntary acts, knowingly performed. 

“Such a presumption, although rebuttable in cases 
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where specific intent is an element of the crime, is suf- 
ficient to establish a prima facie case as to intent and 
will prevail unless from a consideration of all the evi- 
dence the jury entertain a reasonable doubt whether 
such intention existed.” 

The foregoing rules are controlling herein upon the 
question of intent. We conclude that defendant’s first 
assignment has no merit, since the record discloses ample 
evidence to have supported a verdict finding defendant 
guilty as charged. By analogy, of course, it was suffi- 
cient to sustain the verdict finding defendant guilty of 
assault and battery, the lesser offense included in the 
greater. ; 

Finally, defendant argued that the sentence imposed 
was excessive and should be reduced by this court, as 
authorized by section 29-2308, R. R. S. 1943. In that 
connection, the penalty provided by section 28-411, R. R. 
S. 1943, upon conviction for assault and battery, is a fine 
not exceeding $100, or imprisonment in the county jail 
not exceeding three months. 

In Bright v. State, 125 Neb. 817, 252 N. W. 386, this 
court held: ‘Where the punishment of an offense 
created by statute is left to the discretion of a court, to be 
exercised within certain prescribed limits, a sentence 
imposed within such limits will not be disturbed unless 
there appears to be an abuse of such discretion.” 

Under the facts and circumstances presented here, we 
find no abuse of discretion by the trial court, and con- 
clude that the sentence imposed was not excessive. 

For the reasons heretofore stated, the judgment of the 
trial court should be and hereby is affirmed. 
; AFFIRMED. 
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Raymonp P. ASH ET AL., APPELLEES, Vv. CITY OF OMAHA 
EX REL. Louis I. PENTZIEN, APPELLANT, METCALFE 
CONSTRUCTION COMPANY ET AL., INTERVENERS AND 

APPELLEES, ISEL I. SOLZMAN, INTERVENER AND 
APPELLANT. 
42.N. W. 2d 648 
Filed May 12, 1950. Nos. 32667, 32672. 


APPEAL from the district court for Douglas County: 
Jackson B. CHASE, JuDGE. On oral argument on motion 
for rehearing. See ante p. 393, 41 N. W. 2d 386, for 
original opinion. Opinion modified. Motion for rehear- 
ing overruled. 


Frank C. Heinisch, for appellant Isel I. Solzman. 


Kennedy, Holland, DeLacy & Svoboda, Edwin Cassem, 
and J. A. C. Kennedy, Jr., for appellant Louis I. Pentzien. 


Fraser, Connolly, Crofoot & Wenstrand, for appellees 
Metcalfe Construction Co. and Theodore W. Metcalfe. 
G. H. Seig, for appellees Raymond Ash et al. 


Edward Sklenicka, Edward F. Fogarty, Einar Viren, 
James M. Paxson, and Herbert M. Fitle, for appellee City 
of Omaha. 


SUPPLEMENTAL OPINION 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauaH, JJ. 


MESSMORE, J. 

On motion for rehearing this court’s attention is direct- 
ed to certain language appearing in syllabus No. 1 of the 
opinion, and to certain language in the opinion. 

The first syllabus of the opinion is corrected to read as 
follows: “The period of time provided for by section 
25-1912, R. R. S. 1943, within which to perfect an appeal 
from a judgment or decree rendered in the district court, 
commences to run from the date of the rendition thereof, 


700 NEBRASKA REPORTS [VoL. 152 
Ash v. City of Omaha 


if there is no motion for a new trial filed in the case,” 
and as corrected, is substituted for the first syllabus as 
it originally appears in the opinion. 

The language appearing to like effect in the original 
opinion at the bottom of page 398 and concluding with 
the citation of the case of Union Central Life Ins. Co. v. 
Saathoff, 115 Neb. 395, 213 N. W. 342, is deleted from 
the opinion, together with any reference made in the 
opinion as to the time of filing motions for a new trial. 

It is clear from the record that the final decree may 
be considered as having been signed by the trial judge 
on April 1, 1949. This would constitute the date of 
rendition of the decree. On April 30, 1949, the intervener 
Isel I. Solzman gave notice of appeal in the district 
court for Douglas County and as provided for in section 
29-1912, R. R. S. 1943, “The proceedings to obtain a 
reversal, vacation or modification of judgments and 
decrees rendered or final orders made by the district 
court, except judgments and sentences upon convictions 
for felonies and misdemeanors under the criminal code, 
shall be by filing in the office of the clerk of the district 
court in which such judgment, decree or final order was 
rendered, within one month after the rendition of such 
judgment or decree, or the making of such final 
order, * * * .” 

The intervener Solzman, having given notice of appeal 
in conformance with the above language in the cited 
section of the statutes, perfected the appeal in proper 
time to the Supreme Court, and this court was vested 
with jurisdiction of the cause. The compliance by the 
intervener Ise] I. Solzman, a party to the case, within the 
requirements of the statutes, gives this court jurisdiction 
of the entire case and all parties thereto in the district 
court. See, Madison County v. Crippen, 143 Neb. 474, 
10 N. W. 2d 260; Moritz v. State Railway Coriinission, 
147 Neb. 400, 23 N. W. 2d 545. 

There being no effective motion for a new trial this 
court could not consider or pass upon errors of law such 
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as the improper admission or rejection of evidence. 
Nemetz v. Nemetz, 147 Neb. 187, 22 N. W. 2d 619; Oertle 
v. Oertle, 146 Neb. 746, 21 N. W. 2d 447; Sutherland v. 
sutherland, 132 Neb. 558, 272 N. W. 549. 
With the foregoing corrections made in the original 
opinion, the motion for rehearing is overruled. 
MoTION FOR REHEARING OVERRULED. 


D. J. RHOADES ET AL., APPELLEES, v. STATE REAL ESTATE 


CoMMISSION OF THE STATE OF NEBRASKA, APPELLANT. 
42 N. W. 2d 610 


Filed May 12, 1950. No. 32731. 


1. Appeal and Error: Licenses. The appeal of a holder of a real 
estate broker’s license from an order of the State Real Estate 
Commission, provided for by section 81-884, R. S. 1943, requires 
the institution of an action in the district court within ten days 
and a determination thereof upon the issues raised by the plead- 
ings in that court. 

. In such a trial in the district court the court 

has authority to inquire into the subject matter of the complaints 

set out in the pleadings, including, if alleged, that the findings 
of fact made by the commission were contrary to the weight of 
the evidence. 


Such an action is equitable in nature and will 

be tried as any other civil action where the statute does not 

prescribe the procedure to be followed or limit the scope of the 
determination to be made. : 

. Where a finding adverse to a license holder 
has been made which reflects upon the character and standing 
of the licensee, the claim on appeal that the adverse finding and 
order were wrongfully entered raises a justiciable issue, even if 
the license has expired or the disciplinary order satisfied. 

5. Licenses. Section 81-881, R. S. 1943, provides that the State Real 
Estate Commission has authority upon sworn complaint in writ- 
ing to investigate the actions of a real estate broker, and has the 
power to revoke or suspend a license issued under this act when 
such broker has been found guilty of unfair trade practices as 
provided for in said section. 

Section 81-882, R. S. 1948, provides that before the 

State Real Estate Commission may revoke or suspend a real 
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estate broker’s license the commission shall give the holder of the 
license a notice in writing containing the exact statement of the 
charges against him and the date and place of hearing. In the 
absence of giving such notice, the State Real Estate Commission 
has no power to conduct a hearing against a holder of a real 
estate broker’s license for the purpose of revoking or suspending 
such license. 


AppEaL from the district court for Douglas County: 
JAMES M. Patton, JUDGE. Reversed and remanded with 
directions. 


Clarence S. Beck, Attorney General, and Robert A. 
Nelson, for appellant. 


Fraser, Connolly, Crofoot & Wenstrand, for appellees. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLAuGH, JJ. 


MEssmorg, J. 


This is an appeal from a decree of the district court 
for Douglas County reversing an order of the State Real 
Estate Commission which order suspended the real 
estate brokers’ licenses held by D. Jay Rhoades, referred 
to as D. J. Rhoades, and the American Mortgage Corpo- 
ration, appellees herein, for a period of six months, and - 
directed the commission to reinstate the appellees in good 
standing from the date such order was rendered. 

It appears from the record that on February 21, 1947, 
G. E. Mundt, known as George E. Mundt, and Alma M. 
Mundt, his wife, filed a complaint with the State Real 
Estate Commission against D. J. Rhoades, a real estate 
broker. This proceeding was therefore commenced prior 
to the effective date of Laws 1947, Chapter 316. The 
complaint is long and involved. The substance of it is as 
follows: G. E. Mundt, the owner of a farm, listed it for 
sale with the American Mortgage Corporation which was 
represented in this transaction by D. J. Rhoades. When 
the farm was listed for sale the listing agreement specif- 
ically designated that the owner would give possession 
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of the farm March 1, 1948. D. J. Rhoades, in negotiating 
the sale of the farm, falsely and fraudulently represented 
to the complainants that the purchasers were acquainted 
with the complainants’ tenants and had made proper 
arrangements with the tenants to surrender possession 
of the farm on March 1, 1947. Complainants relied on 
the false and fraudulent representations so made by D. J. 
Rhoades and believed the same to be true when in fact 
such representations were false. By virtue of such false 
representations, the complainants were required to em- 
ploy counsel to assist them in the matter. 

Section 81-881, R. S. 1943, provides that upon the 
sworn complaint in writing being filed with the State 
Real Estate Commission, the commission is authorized 
to investigate the actions of any real estate broker or any 
real estate salesman, and has the power to revoke or 
suspend any license, issued under this act, when the 
broker or salesman has been found guilty of unfair trade 
practices. The section then enumerates what constitutes 
unfair trade practices. Without detailing this section of 
the statutes in such respect, an examination of the section 
warrants the conclusion that the complaint filed against 
D. J. Rhoades before the State Real Estate Commission 
was sufficient to charge him with unfair trade practices. 

The real estate broker D. J. Rhoades was given notice 
as a holder of a real estate license by the State Real 
Estate Commission in conformity with section 81-882, 
R. S. 1943, and hearing was had before the commission 
- as provided for in the above-cited section of the statutes. 
On March 27, 1947, after hearing was had, the State Real 
Estate Commission rendered an order suspending the 
real estate brokers’ licenses of D. J. Rhoades and the 
American Mortgage Corporation as of that date, for a 
period of six months. D. J. Rhoades and the American 
Mortgage Corporation, in compliance with section 81-884, 
_ R. S. 1948, filed an appeal bond in the amount of fifty 
dollars with the commission, and filed an original action 
in the district court as provided in said section. 
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The petition filed in the district court for Douglas 
County by the American Mortgage Corporation and D. 
J. Rhoades alleges the following: That the complaint 
upon which the order of the commission is based does 
not charge D. J. Rhoades with any violations of the pro- 
visions of section 81-881, R. S. 1943, as required by 
sections 81-862 to 81-887, R. S. 1943, and does not contain 
any finding or determination that the plaintiffs, or either 
of them, have been guilty of any violation of the provi- 
sions of section 81-884, R. S. 1943, and such order of the 
commission is null and void. The petition also alleges 
that no notice was served upon the American Mortgage 
Corporation as required by section 81-882, R. S. 1943, 
and no evidence was offered against such corporation, 
and it was not charged with the violation of the Real 
Estate Commission Act or any sections thereof. The 
petition further alleges that the acts of the commission in 
all respects, with reference to revoking the real estate 
licenses of D. J. Rhoades and the American Mortgage 
Corporation, were arbitrary, unreasonable, and capri- 
cious, and prays for an order canceling the order sus- 
pending the real estate licenses on the record of the com- 
mission and ordering the commission to reinstate the 
appellees in good standing as real estate brokers within 
this state, for such other relief as may be just and equita- 
ble, and for costs expended. 

The answer of the State Real Estate Commission con- 
stitutes a general denial of the plaintiffs’ petition that 
the proceedings had before the commission were illegal, 
unreasonable, or arbitrary, and prayed the court to 
determine that the order rendered by the commission 
be sustained. 

By stipulation of the parties the transcript of the 
proceedings before the State Real Estate Commission, 
the exhibits introduced in the hearing before the commis- 
sion, and the evidence taken before the commission, to- 
gether with the order rendered by the commission, were 
received in evidence in the instant case. No further 
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evidence was taken before the district court. 

Hearing was had in the district court for Douglas 
County. The district court entered a decree July 6, 1949, 
setting aside and vacating the order of the commission, 
and directing the commission to cancel or remove the 
order of suspension from its records, and to reinstate the 
plaintiffs as real estate brokers in good standing within 
the State of Nebraska as of and from March 27, 1947. 
The commission filed a motion for new trial. Upon the 
overruling of the motion for new trial, the.commission 
appeals. 

There was no notice served on the American Mortgage 
Corporation or D. J. Rhoades as its president, or any 
proper officer of the corporation legally required to 
accept notice, as contemplated by section 81-882, R. S. 
1943. The complaint filed against D. J. Rhoades individ- 
ually did not so indicate. At the hearing before the real 
estate commission no defense was presented by the 
American Mortgage Corporation. It is clear from the 
afore-cited section of the statutes that notice shall be 
given the holder of a real estate broker’s license. The 
statute in this respect is mandatory. No notice having 
been served upon the American Mortgage Corporation 
as required by law, it was not a party to the litigation 
before the State Real Estate Commission nor the district 
court, and the State Real Estate Commission was in 
error in suspending its real estate broker’s license. 
Under the circumstances, we deem no citation of author- 
ity necessary insofar as this phase of the case is 
concerned. 

For convenience in summarizing the evidence we will 
refer to George Emil Mundt as Mundt; to his wife as 
Alma Mundt; to D. Jay Rhoades as Rhoades; to the State 
Real Estate Commission of Nebraska as the commission; 
to Edward E. Fritz, a tenant, as Fritz; to Mathilda Fritz 
as Mrs. Fritz; to the tenant Henry Frederick Thun as 
Thun; to William Henry Rutledge as Dene and to 
Jay B. Smiley as Smiley. 
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The record discloses that Mundt held title in his own 
name to 234 and a fraction acres of farm land in Sarpy 
County. He retired from farming in 1940, and moved to 
Papillion, Nebraska. By oral agreement he rented to 
the Fritzs 154 acres, and 80 acres to Thun, the leases to 
run from March 1, 1946, to March 1, 1947. Mundt had 
been acquainted with Rhoades since 1945. Rhoades was 
engaged in the real estate, loan, and mortgage business 
and was desirous of listing Mundt’s farm land for sale. 
On October 31, 1946, Mundt entered into a listing 
agreement with the American Mortgage Corporation 
through Rhoades who represented it. This agreement 
provided the sale price of the farm to be $45,000; pro- 
vided further that in the event the farm sold for less 
than $45,000, the Mundts were to have $42,000 net, and 
possession was to be given March 1, 1948. In August 
1946, Mundt contacted the Fritzs and Thun, his tenants, 
and they accepted an oral lease to remain on the farm 
from March 1, 1947, to March 1, 1948. 

In the fore part of December an ad appeared in a 
newspaper describing the Mundt land and stating that 
the land was for sale and possession could be given 
March 1, 1947. Shortly thereafter Rhoades appeared at 
Mundt’s home with an offer to purchase made by Smiley, 
in behalf of his wife, and by Rutledge, in the amount of 
$44,000. Mundt refused this offer, stating the price was 
$45,000, and no less. He called Rhoades’ attention to 
the advertisement in the paper and told him that he 
could not give possession until March 1, 1948, as he had 
rented the farm for that period of time. Rhoades, in 
substance, told him to pay no attention to this item as all 
arrangements would be made by the proposed purchas- 
ers who were acquainted with the tenants and they 
would obtain possession March 1, 1947. On December 
17, 1946, Rhoades returned with an offer to purchase 
from Smiley and Rutledge in the amount of $44,500. The 
Mundts accepted the offer and signed a written accept- 
ance of it, agreeing to give warranty deed which was 
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signed and delivered to Rhoades, the land to be free and 
clear of all encumbrances except the 1947 taxes. This 
offer to purchase specified that possession was to be 
given March 1, 1947. The commission was designated as 
$2,225. Mundt testified that nothing was said at that 
time about possession being given on March 1, 1947. 
Thereafter Mundt contacted Fritz and told him the 
farm had been.sold and inquired of him if the purchasers 
of the farm had been to see him with reference to sur- 
‘rendering possession March 1, 1947. Fritz told him that 
he had not been contacted by the purchasers with refer- 
ence to the matter. Mundt further testified that the 
next morning he went to see Rhoades and in the conver- 
sation Rhoades indicated that it was strange the matter 
of possession would come up, and volunteered to see 
Mundt the following morning and bring Smiley and 
Rutledge with him, and the four together would contact 
the tenants to ascertain about the trouble in giving pos- 
session. Rhoades did not come, as Mundt claimed he 
agreed to. Shortly thereafter written notice was served 
on Rutledge and Smiley’s wife, the purchasers, to the 
effect that the Mundts would not perform the terms of 
the purported offer of purchase, and that the purchasers 
relied on this agreement to their peril. A notice of like 
character was sent to the American Mortgage Corpora- 
tion and D. J. Rhoades, notifying such parties not to 
transmit, deliver, or surrender to the alleged purchasers 
or to any other person or concern whatsoever any paper 
writing upon which the signatures of the Mundts appear, 
purporting to convey, or granting an interest in the land 
in question, and demanding the return of the offer of 
purchase made by Mrs. Smiley and Rutledge. There- 
after the purchasers filed an action in the district court 
for Sarpy County for specific performance of the agree- 
ment made by the Mundts to accept their offer of pur- 
chase and to give possession March 1, 1947, as provided 
therein, making Mundts’ tenants parties to the action. 
Mundt’s complaint and evidence is to the effect that 
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Rhoades misrepresented to him that the purchasers had 
made the proper arrangements with his tenants regard- 
ing the possession of the land on March 1, 1947. 

It appears from the testimony of Rhoades that prior 
to the advertisement in the newspaper with reference to 
obtaining possession of the land March 1, 1947, one of 
his employees inserted an ad in the newspaper stating 
possession could be given of the Mundt farm on March 
1, 1948. ; 

Alma Mundt’s testimony corroborated that of her 
husband with reference to the matter of possession, that 
is, that her husband could not give possession of the farm 
until March 1, 1948, and endeavored to impress Rhoades 
with that fact; and that at the time the offer of $44,500 
was accepted Rhoades’ attention was called to the news- 
paper ad by her husband and he stated that all arrange- 
ments had been made by the purchasers with reference 
to giving possession March 1, 1947. She further testified 
that she signed the necessary papers to consummate the 
deal. She was with her husband at Rhoades’ office when 
her husband asked to see the acceptance of the offer to 
sell which they had signed, and told Rhoades that he had 
talked to his tenants and that no arrangements had been 
made by the purchasers with the tenants to surrender 
possession of the land March 1, 1947. At that time she 
heard Rhoades offer to come out with Rutledge and 
Smiley the next morning and straighten out the trouble 
with reference to the possession matter, but Rhoades did 
not come. 

The testimony of the Fritzs is to the effect that they 
informed the prospective purchasers and Rhoades that 
they had the land leased until March 1, 1948; that these 
tenants had planted crops for the coming year, decorated 
a part of the house, and done other things which gave 
every reasonable intendment that they proposed to re- 
main on the farm until March 1, 1948. Thun’s testimony 
was very similar, except that Rutledge contacted him on 
December 22, 1946, when he informed Rutledge that he 
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had the land leased until March 1, 1948, and if he had to 
move, someone would have to pay him for it. ~ 

The evidence for the defendant given by witnesses 
Rutledge and Smiley was to the effect that they had 
visited the farm prior to the time of making the offer 
to purchase, had contacted the tenants Fritz and Thun, 
and that in conversations the Fritzs had told them that 
they hated to move because they would like to have the 
place more than one year, however, if the land was sold 
they would move. Thun told them that he understood 
that if the land was sold prior to January 1, 1947, posses- 
sion would be given on March 1, 1947. Smiley was pur- 
chasing in behalf of his wife, and Rutledge was purchas- 
ing in his own behalf so that he would have land to farm 
from March 1, 1947, and that constituted the reason for 
the offer and pire hase: 

There is also evidence by the Mundts’ tenants that he 
had informed them that the land had been listed for sale, 
and after December 17, 1946, had contacted them to 
ascertain whether or not the proposed purchasers had 
made any arrangements with them to surrender posses- 
sion of the land on March 1, 1947. The tenants replied 
in the negative, and Mundt had said that the land had 
been sold. 

Without stating the evidence further with reference 
to the conversations had between Smiley, Rutledge, and 
the Mundts’ tenants, suffice it to say that it is in direct 
conflict with reference to the time when possession 
would be given, and we deem it unnecessary to review 
this part of the evidence in detail. 

Rhoades testified with reference to the transactions 
had with Mundt, the listing of the property, the listing 
agreement, the contents of it, and that he had had a 
conversation with Mundt to the effect that if the farm 
was sold by January 1, 1947, possession would be given 
March 1, 1947, but if the farm was not sold before that 
date then the lease to the tenants would be in effect until 
March 1, 1948. Mundt stated that he had an understand- 
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ing with the tenants in possesison to that effect. Rhoades 
further testified that he was told by Mundt not to talk 
with the tenants, that he, Mundt, would take care of the 
matter of possession. He further testified with reference 
to the visits made to the farm, contacting the tenants 
Fritzs, and that nothing was said by them about a lease or 
any claim of possession; that after he acquired the $44,000 
offer which Mundt refused, Mundt told him not to let the 
offer get away. There was no discussion about posses- 
sion at that time. The offer of $44,500 provided for 
possession March 1, 1947, which Mundt was aware of. 
The Mundts signed a warranty deed at the same time 
they accepted the offer. Rhoades further testified that 
he was to investigate the loan on the property with the 
insurance company which Mundt seemed to be more in- 
terested in than any other part of the transaction, and 
Mundt so instructed this witness. He told about the 
down payment made, stating that he had $10,000, or was 
to have that much, which he would turn over to Mundt 
at his request and which Mundt declined to take at that 
time saying if he needed money he would call him. 

Bernice Hardenbrook, an employee of Rhoades, testi- 
fied that on December 17, 1946, when she was present 
with Rhoades at the Mundt home when the acceptance 
of the offer of Smiley and Rutledge was made, Mundt 
on three separate occasions stated that he would give 
possession of the farm March 1, 1947, for Rhoades to take 
care of the papers with reference to the insurance and 
he would take care of the tenants, and the purchasers 
would obtain possession March 1, 1947. 

On rebuttal Mundt testified that he never told Rhoades 
to take care of the mortgage, that it was never mentioned, 
nor did he tell him not to see his tenants. He denied 
that he had ever agreed with Rhoades to give possession 
of the farm on March 1, 1947. 

It also appears that an endeavor was made to ascertain 
why the tenants would not surrender possession of the 
farm and how best to obtain possession. This was done 
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at the instigation of counsel for the purchasers and by 
agreement with counsel for Mundt without success. 

While some contention is made that Rhoades violated 
section 81-881, R. S. 1943, with reference to the com- 
mission to be received for the sale of the farm, we con- 
clude that the listing agreement specifically provided 
that in the event the farm sold for less than $45,000, the 
Mundts would receive $42,000 net. The sale at $44,500 
would give the Mundts $42,000 net, as provided for in 
the contract. We conclude there is no unfair practice on 
the part of Rhoades in such respect as contemplated in 
the afore-cited section of the statutes. 

The appellant assigns as error the following: That the 
trial court erred in finding that as to the plaintiff D. J. 
Rhoades, the evidence failed to establish any violation 
of the provisions of sections 81-881 to 81-887, R. S. 1943, 
or offer any basis for the suspension of his license; 
further erred in finding that as to both plaintiffs the 
order of the commission suspending their respective 
licenses should be set aside and vacated; and further, 
that the decision of the trial court was contrary to the 
evidence and the law. ; 

The principal issue of this appeal is whether or not the 
evidence establishes that D. J. Rhoades, while negotiating 
the sale of the G. E. Mundt farm, made any misrepre- 
sentations as to the terms or conditions of that sale. 

From a review of the record it is apparent that the 
listing agreement for the sale of the farm signed by 
Mundt and executed on October 31, 1946, specifically 
stated that possession would be given on March 1, 1948. 
While there is evidence that in the event the farm was 
sold prior to January 1, 1947, possession would be given 
March 1, 1947, it would seem that if this evidence were 
true, this matter could have been taken care of by plac- 
ing the same in the listing agreement. While it is true 
that the Mundts accepted an offer to purchase for $44,500, 
that in the purchase agreement possession was to be 
given March 1, 1947, and that they gave a warranty 
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deed in conformity with the agreement, the evidence as 
a whole indicates that the reason for such acts on their 
part was that they had been informed by Rhoades that 
all arrangements had been made with the tenants to 
surrender possession of the farm March 1, 1947. This 
is further indicated by the anxiety of Mundt in contact- 
ing his tenants to ascertain the truth of the matter, and 
in sending notices shortly thereafter, as heretofore men- 
tioned, to the purchasers, the American Mortgage Corpo- 
ration, and Rhoades not to proceed further with refer- 
ence to the agreement signed by them wherein they had 
accepted the offer of purchase. 

In Feight v. State Real Estate Commission, 151 Neb. 
867, 39 N. W. 2d 823, we said: “We are here concerned 
with the type of hearing to be held in the district court 
where the appellate proceedings are required to be com- 
menced and carried on as an original action. The pro- 
ceeding in the district court, under such a statute, is in 
the nature of an original action, equitable in nature, com- 
menced by an aggrieved party who sets forth his com- 
plaint or complaints against the * * * commission making 
the order which he claims is not in accordance with law. 
The complaints may be that the charge was insufficient; 
that he was not given proper notice of the hearing; that 
opportunity to be heard was not afforded; that the evi- 
dence did not warrant the ruling made; or any other ob- 
jection to the procedure which if sustained would affect 
the validity of the order. The State Real Estate Commis- 
sion is then entitled to answer and deny the allegations, 
or affirmatively set forth its justification of the order 
complained of. The court is required to determine only 
the issues thus raised. It appears therefore that it was 
the intent of the Legislature to provide more than a 
review to determine whether the order complained of 
was arbitrary or capricious. The act confers upon the 
district court the power to inquire into * * * the pleadings 
filed in the district court including, if alleged, that the 
findings of the commission are contrary to the weight 
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of the evidence. See Withers v. Golding, 100 Utah 179, 
111 P. 2d 550.” 

It will be observed that the foregoing cited authority 
determines that a trial in a case in the nature of the one 
in the instant case is the same as an original equitable 
action in the district court and therefore considered de 
novo in the Supreme Court. 

From a review of the pleadings, evidence, and exhibits 
in evidence, we conclude the trial court erred in revers- 
ing the order of the commission insofar as such order 
affected D. J. Rhoades. As heretofore pointed out, the 
American Mortgage Corporation, with reference to the 
real estate license issued to it, is not involved in this 
cause. 

‘We reverse the judgment and remand the cause to the 
district court to enter judgment in conformity with the 
State Real Estate Commission’s order rendered March 
27, 1947, to the extent of sustaining the order as it relates 
to suspending the real estate broker’s license of D. J. 
Rhoades and in accordance with this opinion. 

Other assignments of error need not be discussed. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CHARLENE RISTOW, APPELLEE, V. ALFRED RISTow, 
APPELLANT, 
41, N. W. 2d 928 


Filed May 12, 1950. No. 32744, 


AppEAL from the district court for Dodge County: 
RussELL A. Ropinson, JupGE. On motion for clarifica- 
tion of opinion. See ante p. 615, 41 N. W. 2d 924, for 
original opinion. Former opinion clarified. 


E, L. Mahlin, for appellant. 
Spear, Lamme & Flory, for appellee. 
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SUPPLEMENTAL OPINION 


Heard before Smumons, C. J., CARTER, MEssMmoRE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


MEssMoRrE, J. 

The appellee by motion requests clarification of our 
original opinion as to whether the $520 wedding gift 
to the appellee, which the trial court found should be 
paid to her by the appellant, was taken into considera- 
tion by this court in awarding alimony and was included 
therein. 

The original opinion is clarified to the extent that the 
$520 item above mentioned constitutes no part of the 
alimony awarded by this court, and the trial court’s 
decree in such respect is not changed or modified. 

The appellee’s attorneys are allowed the sum of $500 
for services rendered in this court. 

FORMER OPINION CLARIFIED. 


Guy JOHNSON, APPELLEE, v. SARAH G. NORTON ET AL., 


APPELLANTS. 
42 N. W. 2d 622 


Filed May 12, 1950. No. 32749. 


1. Specific Performance. The specific performance of a contract 
by a court of equity is not generally demandable or awarded as 
a matter of absolute legal right but is directed to and governed 
by the sound legal discretion of the court, dependent upon the 
facts and circumstances of each particular case. It will not be 
granted where enforcement would be unjust, and may be denied 
where the party seeking it has failed to perform. 

2. Vendor and Purchaser: Specific Performance. Where failure to 
convey land under an executory contract of sale is due solely 
to the refusal of the purchaser to pay or tender the stipulated 
purchase price according to the terms of his agreement, he is 
not entitled to specific performance or to damages for breach 
of contract. 

8. Specific Performance. Where time is of the essence of such a 
contract, a court of equity will refuse to enforce specific per- 
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formance in favor of a party who is in default, unless strict 
performance has been waived or excused. 

4, Vendor and Purchaser: Specific Performance. Specific perform- 
mance of a contract for the sale of real estate will not be 
awarded at the suit of the vendee or his assignee, where the 
evidence discloses gross laches in making the payments stipu- 
lated for in the contract, where time is made of the essence of 
the contract by the agreement of the parties. ~ 

5. Vendor and Purchaser. Where a vendee is in default under a 
contract of sale of real estate, making time the essence and pro- 
viding for a forfeiture in case of default, and there has been 
no waiver of the provisions of the agreement or a defense 
thereto established, the contract will be enforced as made. 


APPEAL from the district court for Brown County: 
Dayton R. Mounts, Jupce. Affirmed. 


Lanigan & Ondracek, Frederick M. Deutsch, and Bey- 
non, Greenamyre & Hecht, for appellants. 


William C. Smith and Julius D. Cronin, for appellee. 


Heard before Summons, C. J., Carter, MESSMORE, 
CHAPPELL, WENKE, and Bos.aueu, JJ. 


Stmmons, C. J. 

This is an action brought by the:plaintiff to quiet the 
title of land in him as against the defendant Sarah G. 
Norton, arising as a result of the recording of certain 
contracts between the plaintiff and the defendant. After 
the action was initiated the defendant had joined as 
parties defendant certain heirs of a deceased sister on 
a showing that an undivided one-third interest in the 
land had been conveyed to the sister by Sarah G. Nor- 
ton. The defendants sought specific performance of the 
contracts and an accounting of rents and profits. At the 
beginning of the trial it was stipulated that the matter 
of an accounting be reserved until the determination of 
the specific-performance issue. The matter was so tried, 
the defendants assuming the burden of the specific-per- 
formance issue. The trial court found generally for the 
plaintiff and against the defendants, and entered a de- 
cree quieting title in the plaintiff. Defendants appeal. 
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We affirm the judgment of the trial court. 

From a long record we have undertaken to pick out 
the evidentiary matters necessary to a decision here. 
We state facts concluded from the record. 

For convenience in writing this opinion we refer to 
plaintiff as Johnson and to the defendants as Norton, 
for the rights of all defendants are dependent upon the 
rights of Sarah G. Norton. 

Johnson is a rancher. Norton is a real estate broker. 
Sometime in 1940 or 1941, Johnson and Norton entered 
into a verbal agreement, general in terms, by which they 
undertook a joint venture of buying options and titles 
to land and selling them. Johnson was to furnish the 
money and hold title to the land. Norton was to arrange 
the purchases and sales, and handle the transactions. 
After the purchase price advanced by Johnson, with in- 
terest in some cases at least, had been repaid to him, 
and expenses repaid to both parties, profits were to be 
divided equally. Norton’s interest in the joint venture 
was one of furnishing services and in return she was 
to receive one-half the profits. 

During the progress of these operations the parties 
dealt with three tracts of land situated in Brown County 
that we will refer to herein as the Wesleyan tract (about 
1,450 acres), the Woodring tract (197 acres), and the 
Railroad tract (40 acres). The lands were so situated 
that the Wesleyan and Woodring tracts were connected 
with each other by the Railroad tract. 

The evidence. does not indicate just when the Wes- 
leyan tract was purchased. It appears that title to it 
first was vested in Norton and was by her conveyed to 
Johnson by deeds on May 20, 1942, Norton reserving, at 
least as to a part of the land, “one-fourth of oil and 
mineral rights.” 

It likewise is not clear when the Woodring land was 
purchased. Title to that land was conveyed direct to 
Johnson. 

As to both the Wesleyan and Woodring tracts, Norton 
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had abstracts of title examined and purchased with 
approved title reports. 

As to the Railroad tract it ‘appears that Norton and 
Johnson together opened negotiations for its purchase. 
A contract of purchase was not executed. Johnson paid 
$100 to the owner sometime early in 1942, and was to 
pay an additional $900 for that land, the deal to be com- 
pleted in 60 days. It was not so completed and at the 
end of 1942 the owner tendered back the $100 payment 
with notice it would not convey. The return payment 
was not accepted. Thereafter Norton undertook to 
secure the purchase of that land. The owner desired a 
reservation of a part of the tract. Norton was agree- 
able but considered that a reduced price should be had. 
It was not until 1947 that the owner again agreed to 
convey with the reservation. The payment of the bal- 
ance of the purchase price never was made by anyone 
and the conveyance was not made. 

By May 1942, the joint venture was not operating 
smoothly. After negotiations the parties at O’Neill, Ne- 
braska, on May 19, 1942, entered into written agreement, 
not verified or acknowledged. In that agreement they 
arrived at a balance showing the amounts due to and 
from each in the joint venture to that date. They fur- 
ther agreed so far as material here that the three tracts 
of land herein referred to reflected a joint venture; they 
agreed upon means of financing the purchase of the 
lands; Norton agreed to convey the Wesleyan tract to 
Johnson to be held in trust and as reflecting a joint ven- 
ture, although the terms of the trust were not recited; 
Johnson agreed to advance additional funds to be added 
to the balance agreed to as earlier stated in the contract; 
no refunds were to be made on advancements until the 
lands were fully paid for; all the proceeds from sales 
were to be divided equally after advancements had been 
paid; Johnson was to receive interest on certain items 
listed; and covenants as to other properties in the joint 
venture were made. 
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On June 15, 1942, Norton attached an affidavit to this 
contract setting out the legal descriptions of the Brown 
County land which. she said was involved in the above 
contract, and caused it to be filed for record and recorded 
on June 15, 1942.. This contract is one of those against 
which Johnson seeks to quiet title. 

The parties thereafter did not undertake new ventures. 

The above contract provided that all properties were 
to be sold or divided by July 20, 1942, that is, to have 
contracts of sale signed by that date. That was not 
accomplished. 

Thereafter the parties met again in conference and 
undertook a further settlement of the joint venture mat- 
ters. They agreed upon the division of certain funds; 
that Johnson would thereafter have in excess of $10,000 
invested in the venture; and that the Woodring and Wes- 
leyan tracts were to be Johnson’s. Norton wanted those 
lands. A written memorandum agreement, dated May 
18, 1943, was executed. It recited that in working out 
a complete settlement of their joint venture, Norton of- 
fered to pay Johnson the sum of $10,000 for the Long 
Pine Ranch, including two houses in Atkinson, Nebras- 
ka; that Norton was to have 30 days to secure a loan on 
the ranch to pay the purchase price; that Johnson agreed 
to place the deeds of the above-named property in es- 
crow “which includes” the Woodring, Wesleyan, and 
Railroad tracts; that Norton agreed to pay $900 for the 
Railroad tract; and that if the ranch was rented, John- 
son agreed to assign the leases to Norton upon the com- 
pletion of the agreement. Other provisions as to other 
property need not be recited here. Norton attached 
an affidavit to this contract setting out what she said 
was the legal description of the land designated as 
“Long Pine Ranch” and caused the contract to be filed 
for record and it was recorded on October 23, 1943. 
Johnson’s action to quiet title is also directed to this 
contract. 

On May 19, 1943, the parties met at Columbus, Ne- 
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braska, and entered into another agreement dealing with 
the joint venture. In it, it was provided that Johnson 
was to pay for the Railroad tract “if the transaction can 
be closed,” and that he would then convey it to Norton 
for $900, payable on or before July 1, 1943, and if the ac- 
‘quisition took longer than July 1, 1943, then Johnson 
was to notify Norton when he did acquire it and Norton 
agreed to pay within 30 days thereafter. Time was 
made of the essence and, if Norton did not pay, she 
was to forfeit all right to the Railroad tract. 

Thereafter on the same day an escrow agreement was 
entered into and signed by the parties wherein it was 
agreed that “deeds” attached, signed by Johnson, cover- 
ing “1,660 acres in Brown County” and other real and 
personal properties not involved here, should be depos- 
ited in a named bank; that Norton agreed to pay $10,000, 
on or before July 1, 1943, to the bank for Johnson; and 
that if payment was not made on or before that date, 
the deeds were to be returned to Johnson, and Norton 
“forfeits all right, title and interest to the real estate 
therein described.’ Time was made of the essence. 

The total acreage of the Woodring and Wesleyan 
tracts is approximately the 1,660 acres mentioned in the 
escrow agreement. It is not contended that the Railroad 
tract was in anywise involved in the escrow agreement; 
it was separate and apart from that transaction. 

Correspondence with the bank refers to two deeds. 
One deed obviously related to the Atkinson property. 

The net of these agreements is that Norton was to 
pay Johnson $10,000 for the Wesleyan and Woodring 
tracts on or before July 1, 1943, and receive in addition 
other items mentioned in the escrow agreement, and 
that if Johnson acquired the Railroad tract, Norton was 
to pay him $900 for that land. At the time the escrow 
agreement was being prepared Norton assured Johnson 
and the attorney drafting the papers that she could get 
the $10,000 to make the payment. 

It appears that in March or April 1943, Norton had 
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made application for a loan on the property and had 
received from a Lincoln company commitments for a 
$7,000 and a $3,000 loan to be secured by a first and 
second mortgage on the three tracts. On June 30, or 
July 1, 1943, Norton was in Lincoln attempting to close 
the loan and make the payment required by the escrow 
agreement. Nothing is said in the escrow or other 
agreement about abstracts or merchantable title. Nor- 
ton did not have the Woodring abstract. .It was being 
held in Ainsworth for the payment of a fee. Norton 
asked Johnson to get it. He did, had it extended, and 
brought it to Lincoln. The time for performance was 
extended to July 2, and then to July 3. On July 2, the 
lender presented objections to the Wesleyan and Wood- 
ring titles and required corrections before the loan could 
be closed. The lender also required that the Railroad 
tract be included in the Norton title and mortgage. Nor- 
ton testified that Johnson agreed to go to Omaha and get 
a deed to that property. Johnson denied such an agree- 
ment. In any event, Norton did not have title to the 
Railroad tract and could not then meet the title require- 
ments as to the other properties, and the loan was not 
closed or the $10,000 payment to or for Johnson made. 

It is quite apparent that both Johnson and Norton 
recognized that time was of the essence in making the 
$10,000 payment on July 1. 

Thereafter on July 10 or 12, Norton called upon 
Johnson at his ranch and demanded an extension of 
time for performance. Johnson refused to extend the 
time but indicated a willingness to accept payment and 
deliver the deeds then. Nothing was done. 

In August, Norton employed counsel who undertook 
to settle the matter. Norton said she could pay $7,000, 
raised the offer to $7,500, and then to $8,000. Johnson 
offered to take $9,800. Nothing came of that effort. 
There is evidence of subsequent discussions but no evi- 
dence as to details of the conversations. There was no 
agreement extending the time of performance. 
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Norton proceeded to secure documents to meet the 
objections of the lender to the Wesleyan and Woodring 
titles and it appears that by February 1944, Norton had 
met all objections insisted upon by the lender, save as 
to the securing of title to the Railroad tract. It likewise 
appears that the commitment of the lender to make the 
loan was kept in force thereafter and not withdrawn 
until sometime in 1946. ‘ 

In December 1944, Johnson caused a written instru- 
ment to be served on Norton, wherein Johnson, assert- 
ing ownership of the “Long Pine Ranch,” requested 
Norton to release the “contract” from the records with- 
in 20 days, and notifying Norton that upon failure so to 
do action.would be brought to quiet title. Thereafter 
this action was filed on February 18, 1946. On June 6, 
1946, Norton for herself and other defendants answered 
and cross-petitioned, praying for a dismissal of John- 
son’s petition, and for a decree that she and the other 
defendants have been the owners of the three tracts 
mentioned herein since May 18, 1943. She prayed that 
the court determine that there was due Johnson $10,000 
with six percent interest from May 18, 1943, and that 
there was due Norton from Johnson the rental value 
of the lands since that time. Norton prayed for other 
relief not involved in this appeal. She renewed the 
prayer in subsequent pleadings. 

The action went to trial on September 6, 1949, and 
to decree on October 3, 1949. 
It is patent that Norton sought in the district court 
and seeks here a decree that she is and has been the 
owner of the land since May 18, 1943, subject only to 
the payment of $10,000, plus interest from that time, 
less rental value. It likewise is clear that Norton did 
not on July 1, 1948, or at any time later tender the pay- 
ment of $10,000 to Johnson for the deeds to the land, 
nor has she had the funds with which to make such a 
payment. She had a commitment of a loan of $10,000, 
subject to the title objections and to securing title to the 
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Railroad tract. It also appears that after the original 
commitment was closed out, a new application for a 
loan was necessary, and that such an application had 
not been made. 

It should be noted that Norton, as a purchaser from 
Johnson, never: at any time objected to the deeds or 
to Johnson’s title to the Wesleyan and Woodring tracts. 
She had accepted those titles as sufficient when they 
were purchased. Norton was trying to compel Johnson 
to meet the requirements of her lender so as to enable 
her to borrow the money with which to make the pay- 
ments. We find nothing in the contracts that obligated 
Johnson to do that. The securing of the money was 
Norton’s task, not Johnson’s. She had met the lender’s 
requirements as to the title to the Woodring and Wes- 
leyan tracts in February 1944. Before and after that 
date, she was negotiating for the title to the Railroad 
tract, evidently trying to secure a better bargain in re- 
turn for the reservation the owner demanded. 

It is clear from this record that Johnson and Norton 
knew that Johnson did not have a binding contract for 
the purchase of the Railroad tract. The contract of 
May 19, 1943, so recognizes the situation. It is clear 
from this record that prior thereto they had been no- 
tified by the owner of that tract that the proposed sale 
would not be consummated. It likewise is clear that 
the purchase by Johnson “if the transaction can be 
closed” and the sale by Johnson to Norton of the Rail- 
road tract were considered as a separate part of the 
settling of the joint venture. It is in the contract sep- 
arately. The consideration was separate. The $900 
was to be paid by Norton to Johnson not as a part of 
the payment for the Woodring and Wesleyan tracts 
but as a separate payment. It likewise is clear from 
the record .that Norton never tendered the $900 to 
Johnson at any time. She does not show that she had 
the money to make the payment. The nearest we can 
come to that in the record is Norton’s testimony that in 
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July 1943, a sister had told her she would let her have 
the money for that purpose. 

Under this set of facts, should an equity court grant 
the specific performance which Norton seeks? 

In O’Brien v. Fricke, 148 Neb. 369, 27 N. W. 2d 403, 
we held: “The specific performance of a contract by a 
court of equity is not generally demandable or awarded 
as a matter of absolute legal right but is directed to and 
governed by the sound legal discretion of the court, 
dependent upon the facts and circumstances of each 
particular case. It will not be granted where enforce- 
ment would be unjust, and may be denied where the 
party seeking it has failed to perform.” 

In Rossbach v. Micks, 89 Neb. 821, 132 N. W. 526, 
42 L. R. A. N. S. 444, we held: “Where failure to con- 
vey land under an executory contract of sale is due 
solely to the refusal of the purchaser to pay or tender 
the stipulated purchase price according to the terms of 
his agreement, he is not entitled to specific perform- 
ance or to damages for breach of contract.” 

In Dodge v. Galusha, 151 Neb. 753, 39 N. W. 2d 539, 
we held: ‘Where time is of the essence of such a con- 
tract, a court of equity will refuse to enforce specific 
performance in favor of a party who is in default, un- 
less strict performance has been waived or excused.” 

In Bradley & Co. v. Union Pacific R. R. Co., 76 Neb. 
172, 107 N. W. 238, we held: “Specific performance 
of a contract for the sale of real estate will not be 
awarded at the suit of the vendee or his assignee, where 
the evidence discloses gross laches in making the pay- 
ments stipulated for in the contract, where time is made 
of the essence of the contract by the agreement of the 
parties:’ In McNea v. Moran, 101 Neb. 476, 163 N. 
W. 766, we held that this rule applied to stale claims of 
parties, not in possession, seeking specific performance. 

In Abbas v. Demont, ante p. 77, 40 N. W. 2d 265, 
we held: “Where a vendee is in default under a con- 
tract of sale of real estate, making time the essence 
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and providing for a forfeiture in case of default, and 
there has been no waiver of the provisions of the agree- 
ment or a defense thereto established, the contract will 
be enforced as made.” 

We have tried this cause de novo on the record. 
Applying these rules to the facts as found, we hold 
that Norton is not entitled to the relief which she 
seeks and that Johnson is entitled to the relief he 
seeks. 

The judgment of the district court is affirmed. 

AFFIRMED. 


A. E. Brapway ET AL., APPELLANTS, Vv. Dan HIGGINS. 


APPELLEE. 
42 N. W. 2d 627. 


Filed May 12, 1950. No. 32765. 


1. Pleading. Where an objection that a petition does not state a 

cause of action is interposed for the first time during the trial 
‘ of a cause, the pleading will be liberally construed in the light 
of the entire record, and, if possible, sustained. 

In such case, if the essential elements of plaintiff's 
case may be implied by reasonable intendment from the terms 
of the pleading assailed, they will be regarded as sufficiently 
alleged. 

8. Trial. A motion for a directed verdict must for the purpose of 
decision thereon be treated as an admission of the truth of all 
material and relevant evidence submitted on behalf of the party 
against whom the motion is directed. 

4. Contracts. Language used in a contract prepared by one of the 
parties thereto, which is susceptible to more than one construc- 
tion, should receive such a construction as the party preparing 
the same at the time supposed the other party would give to it, 
or such a construction as the other party would be fairly justified 
in giving to it. 

5. Evidence: Contracts. While parol evidence may not be offered 
for the purpose of varying the terms of a written instrument, 
such evidence is generally admissible when it is offered for the 
purpose of explaining and showing the true nature of the trans- 
action between the parties. 
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APPEAL from the district court for Buffalo County: 
Evpripce G. REED, Jupce. Affirmed. 


Dryden, Jensen & Dier, for appellants. 
Blackledge & Sidner, for appellee. 


Heard before CARTER, MESSMORE, CHAPPELL, WENKE, 
and Bos.auau, JJ. 


MEssMoRE, J. 

This is an action at law to recover a down payment 
on a written contract entered into between the plain- 
tiffs and defendant wherein the plaintiffs agreed to 
purchase the garage equipment, parts, tools, and sup- 
plies including a service car, from the defendant. The 
parties admit the execution of the contract and the 
payment of $500 as a down payment when the contract 
was entered into. 

The plaintiffs’ petition does not have attached to 
it a copy of the contract as an exhibit, but pleads 
certain terms of the contract which will hereinafter 
be discussed. 

The plaintiffs’ petition alleged that the defendant 
breached and violated the contract by selling and de- 
pleting the stock and equipment so that it was impos- 
sible to make performance thereof on his part; by 
refusing to inventory the merchandise in the garage 
at dealer’s cost or to allow the plaintiffs to make such 
inventory; by insisting upon valuing certain items of 
merchandise and equipment at more than cost; by re- 
fusing to tender good and sufficient title by furnishing 
an affidavit under the Bulk Sales Act; and prayed for 
recovery of $400 and costs. 

The defendant’s answer denied that he sold and de- 
pleted the stock, equipment, or supplies other than 
ordinary and in the usual course of business, and which 
was contemplated by the contract. Defendant alleged . 
that replacements and new purchases were made at 
all times, and there was on hand a complete stock of 
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equipment and supplies of the general nature and equal 
in value and usefulness of that on hand at the time the 
contract was made; alleged further that the plaintiffs 
repudiated the contract, did not tender the amount due 
thereon or offer to perform according to the terms of 
the contract; denied generally all other allegations of 
the plaintiffs’ petition; and prayed for dismissal of the 
plaintiffs’ petition. 

At the conclusion of all of the testimony the trial court 
sustained the defendant’s motion for a directed verdict 
on the grounds that the allegations of the petition were 
insufficient to state a cause of action, and the evidence 
was insufficient to sustain a verdict in favor of the 
plaintiffs. 

Upon the overruling of the plaintiffs’ motion for a 
new trial, the plaintiffs appeal. 

For convenience we will refer to the parties as they 
were originally designated in the district court. 

The plaintiffs predicate error upon the trial court’s 
judgment holding that plaintiffs’ petition did not state 
a cause of action and that the evidence was insufficient 
to support a judgment in favor of the plaintiffs. 

With reference to the question as to whether or not 
the plaintiffs’ petition states a cause of action, it is 
noted that the defendant first interposed objection to 
the petition on the ground it did not state a cause of 
action after the jury was impaneled and a witness 
sworn. It appears also from the record that the con- 
tract between the parties is in evidence. 

In the state of the record, the following authority is 
applicable: “Where an objection that a petition does 
not state a cause of action is interposed for the first 
time during the trial of a cause, * * * the pleading 
will be liberally construed in the light of the entire 
record, and, if possible, sustained. In such case, if 
the essential elements of plaintiff’s case may be im- 
plied by reasonable intendment from the terms of.the 
pleading assailed, they will be regarded as sufficient- 
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ly alleged.” Dickinson v. Lawson, 125 Neb. 646, 251 
N. W. 656. See, also, Elvidge v. Brant, 131 Neb. 1, 267 
N. W. 169. 

From an examination of the petition, and applying 
the rule as above stated, we conclude the petition is 
sufficient to state a cause of action. 

This brings us to the assignment of error as to 
whether or not the evidence is sufficient to support a 
verdict in favor of the plaintiffs. 

The court having sustained the defendant’s motion for 
a directed verdict, we review the evidence with the 
following rule in mind: “A motion for a directed 
verdict must for the purpose of decision thereon be 
treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
’ against whom the motion is directed.” Gutoski v. Her- 
man, 147 Neb. 1001, 25 N. W. 2d 902. 

We deem it advisable before setting forth the facts 
adduced by the record to refer to the contract between 
the plaintiffs and defendant. The contract was en- 
tered into on March 7, 1948. It provided that the plain- 
tiffs agreed to purchase the garage equipment, parts, 
tools, and supplies including a service car the property 
of the defendant located at Elm Creek, Nebraska, the 
defendant to furnish good and sufficient title. The 
plaintiffs agreed to pay “A maximum of not more than 
$3750.00 A minimum of not less than $3500.00 Pay- 
ments to be made as follows:—$500.00 (Check and 
Cash) payment with contract Balance due and pay- 
able After April Ist., 1948 with option to make final 
settlement up to May 15th., 1948. Possession is to be 
given as soon as final payment is made and purchasers 
are to give Owner at least five days notice before 
possession can be given.” The penalty clause provided 
that in the event of defective title the $500 down pay- 
ment was to be refunded to the plaintiffs, otherwise 
the defendant was entitled to the $500 down payment 
as liquidated damages for failure of performance on 
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the plaintiffs’ part to carry out the terms of the contract. 

The record discloses that the plaintiffs A. E. Brad- 
way and Clarence Lammers were desirous of forming 
a partnership and entering the garage business. We 
will hereafter refer to the plaintiff A. E. Bradway as 
Bradway, and the plaintiff Clarence Lammers as Lam- 
mers, or as plaintiffs. On March 1, 1948, the plaintiffs 
contacted the defendant Dan Higgins, who will here- 
after be referred to as Higgins, who owned garage 
equipment, tools, supplies, and a service car at Elm 
Creek, Nebraska. At that time the plaintiffs looked 
over the defendant’s stock and discussed the terms of 
a contract with him. They next contacted Higgins 
March 7, 1948, and entered into the contract heretofore 
described and made a $500 down payment as provided 
for in the contract. On March 24, 1948, plaintiffs en- 
deavored again to contact Higgins, but failed. They 
looked over the stock and equipment, and testified that 
it had been depleted to the extent that it was insuf- 
ficient to amount to the minimum as provided for in 
the contract. On May 2, 1948, the plaintiffs and Hig- 
gins took an inventory. Bradway took down the figures 
as Lammers and Higgins called off the prices of the 
different items. There was disagreement with ref- 
erence to some 1928, 1929, 1930, and 1931 Chevrolet 
radiators and some old car seats and bearings which Hig- 
gins wanted to include in the inventory in the amount 
. of $350. The plaintiffs contended that this merchandise 
was junk, and they offered $100 for it. After the 
inventory had been completed, the plaintiffs took it 
with them. Bradway, by comparison with the cost 
figures of items in a parts book and other sources, 
determined the items as inventoried would be in excess 
of the cost price or what Higgins paid for them, and 
made this showing on the inventory. The inventory 
was not admitted in evidence for the reason that it 
did not reflect a true inventory of the stock. 

On May 5, 1948, the plaintiffs contacted Higgins again 
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and requested that he furnish an affidavit under the 
Bulk Sales Act, which he declined to give. 

Bradway testified that he was able and willing to 
perform the contract but due to disagreement between 
the parties as to the prices of items he told the defend- 
ant the deal was off. - 

Lammers corroborated the testimony of Bradway, 
and it appears from the plaintiffs’ figures with refer- 
ence to the inventory of May 2, 1948, that taking the 
defendant’s figures, the total amount of the merchan- 
dise was $3,319.61, or approximately $200 below the 
minimum price they were to pay as provided. for by 
the tontract. This excluded the $350 item which the 
plaintiffs classified as junk. The inclusion of this item 
at $350 would show the inventory from the defendant’s 
viewpoint to be approximately $3,650. The plaintiffs’ 
figures were $2,763.42. Lammers testified further that © 
on May 5, 1948, when the deal was called off, Higgins 
followed him home and offered to sell the garage busi- 
ness to him for $3,000, and returned $100 of the down 
payment to him. 

Higgins testified with reference to the contract that 
the amount would be $3,500, or to the extent of $3,750, 
depending upon the inventory at the time possession 
was taken, but in no event would the amount be less 
than $3,500. He further testified that prior to the date 
the contract was entered into he had an inventory © 
made and the items contained therein were checked 
by the plaintiffs. This inventory was either lost or 
destroyed. With reference to the inventory of May 
2, 1948, the values he placed on the items were from 
his memory or from what invoices he could find. He 
further testified that the plaintiffs became dissatisfied 
and called the deal off. They demanded of him an 
affidavit under the Bulk Sales Act. He denied that 
he refused to furnish good and sufficient title or an 
affidavit under the Bulk Sales Act after he had ascer- 
tained the full purport and meaning of such affidavit. 
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He testified further that he kept the deal open until 
the final date of performance, May 15, 1948, and would 
have performed his part of the contract. On May 17, 
1948, he sold the equipment and merchandise to one 
DeSelms for a total of $3,500. He admitted returning 
$100 to Lammers because Lammers had contacted him 
and told him he had borrowed the money, and he re- 
turned this amount out of sympathy. 

DeSelms’ testimony is to the effect that he pur- 
chased the garage and consummated the deal on May 
17, 1948; that the $350 item heretofore referred to 
upon which there was a controversy was included in 
the deal, not separately inventoried; and that the in- 
ventory of the defendant at that time showed approxi- 
mately $3,600 worth of merchandise. 

It will be noted that the contract is ambiguous and 
difficult to construe. In such a situation the following 
authorities are applicable: “‘“Language used in a 
contract prepared by one of the parties thereto, which 
is susceptible to more than one construction, should 
receive such a construction as the party preparing the 
same at the time supposed the other party would give 
to it, or such a construction as the other party would 
be fairly justified in giving to it.”’” Blum v. Poppen- 
hagen, 142 Neb. 5, 5 N. W. 2d 99. See, also, Flory v. 
Supreme Tribe of Ben Hur, 98 Neb. 160, 152 N. W. 295. 

“Parol evidence is generally admissible when it is 
offered for the purpose of explaining and showing 
the true nature of the transaction between the parties. 
Such evidence is not offered for the purpose of vary- 
ing the terms of a written instrument between the 
parties.” Brock v. Lueth, 141 Neb. 545, 4 N. W. 2d 
285. See, also, Davis v. Sterns, 85 Neb. 121, 122 N. W. 
672; Spangenberg v. Losey, 116 Neb. 112, 216 N. W. 191. 

With the foregoing authorities in mind, it is appar- 
ent from the evidence that the parties to the contract 
intended that an inventory of the stock would be taken 
and the amount as shown by such inventory would not 
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be less than $3,500, the inventory to be based upon the 
cost price of the items to the defendant. It is also ap- 
parent that the defendant was not to deplete the stock, 
equipment, or supplies other than ordinary in the usual 
course of business, and would be required to make 
replacements and new purchases from the date the 
contract was entered into until the date of perform- 
ance thereof so that at all times there would be on 
hand a complete stock of equipment and supplies of 
the general nature and equal to the value and useful- 
ness of that on hand at the time the contract was made. 

It is apparent that the plaintiffs’ contention is that 
Higgins refused to inventory the merchandise at the 
proper price paid by him; that he depleted the stock 
of merchandise below the minimum as required by the 
contract and thereby breached the contract so that he 
could not perform it; that he declined to furnish good 
and sufficient title or to give an affidavit under the 
Bulk Sales Act; and that he refused to adjust his 
prices to the real cost that the dealer would pay for 
such merchandise. It is also apparent that the defend- 
ant’s contention is that he did not deplete the stock of 
merchandise as contended for by the plaintiffs, but 
replenished the stock by purchasing separate items 
between the date of execution of the contract and 
the date of performance, which items went back into 
the stock. These items total a trifle in excess of $1,200. 

There is no sufficient or competent evidence appear- 
ing in the record to disclose that the defendant de- 
pleted the stock of merchandise from the date the con- 
tract was entered into until the date of performance 
thereof below the minimum of $3,500 as provided in 
the contract. As heretofore pointed out, there is evi- 
dence on a subsequent sale that the stock of merchan- 
dise inventoried at more than $3,500, and was sold 
for $3,500. 

While the trial court was in error in holding that the 
plaintiffs’ petition did not state a cause of action, the 
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judgment of the trial court in directing the verdict 
in favor of the defendant upon the insufficiency of 
the plaintiffs’ evidence to submit the cause to the jury 
was correct and requires affirmance of the trial court’s 
judgment in such respect. 
AFFIRMED. 
Simmons, C. J., participating on briefs. 


C. H. BRESSLER AND C. H. BRESSLER, AS LEGISLATIVE 
REPRESENTATIVE OF THE NEBRASKA LEGISLATIVE BoarD, 
BROTHERHOOD OF RAILWAY TRAINMEN, APPELLEE, V. 
CuiIcaGco AND NorTH WESTERN RAILway Company, 

A CORPORATION, APPELLANT. 

42 N. W. 2d 617 


Filed May 12, 1950. No. 32773. 


1. Railroads. One of the purposes of the Legislature in enacting 
the Full Crew Act was to provide for safety in the operation 
of passenger trains. Safety not only for the passengers riding 
thereon but also for the employees traveling therewith. 

To carry out this purpose the act provides that passen- 
ger trains, depending on their size, must always be manned and 
operated by a certain number of employees classified according 
to the duties they perform. 
The act does not actually specify what these duties are 
but, in the absence thereof, it can only mean such duties as are 
generally associated with such positions by custom and practice. 
Compliance with this act does not mean that such 
employees cannot perform duties other than those of the posi- 
tion to which assigned. If they are qualified to perform the 
duties of the position to which they are assigned and, during the 
trip, are at all times available to perform them when need there- 
for arises and actually do perform them, then the statutory 
requirements have been met even though they may be assigned 
to and perform other duties. 


AppEAL from the Nebraska State Railway Commission: 
Affirmed. 


Neely & Otis, for appellant. 
Van Pelt, Marti & O’Gara, for appellee. 
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’ Heard before Stmmons, C. J., CarTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauGH, JJ. 


WENKE, J. 

C. H. Bressler as an individual and as legislative repre- 
sentative of the Nebraska Legislative Board, Brotherhood 
of Railway Trainmen, filed a complaint with the Nebras- 
ka State Railway Commission against the Chicago and 
North Western Railway Company, a corporation. He 
complains that since November 6, 1947, the carrier has 
been operating its passenger trains No. 21 and No. 22, 
which run between Omaha, Nebraska, and Winner, South 
’ Dakota, through Norfolk, Nebraska, in Nebraska contrary 
to the provisions of the Nebraska full crew law, section 
74-532, R. S. 1943, and in an unsafe manner. He asked 
the commission to find that the carrier’s method of 
operating these passenger trains is unsafe and that it 
require the carrier to operate these trains in compliance 
with the statute. 

After a hearing the commission held: That the full 
crew law did not apply to motor cars or trains and dis- 
missed the complaint insofar as it had application to 
trains No. 21 and No. 22 when operated as motor trains; 
that carrier has not complied with the statute by provid- 
ing a baggageman-brakeman in the manner that it did 
and directed it to have a brakeman or flagman on these 
trains, when they are operated as a steam train, who is 
not a baggageman; and that no showing had been made 
which either required or justified it to take any inde- 
pendent action affecting the minimum personnel to be 
included on these trains and the application for it to do 
so was denied. 

Both complainant and carrier filed motions for rehear- 
ing. From the overruling thereof carrier appealed and 
Bressler cross-appealed. 

For convenience the parties will be referred to herein 
as complainant and carrier. 

It should be stated there is nothing in the record to 
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prove or even indicate that carrier’s method of operating 
these trains, in view of all the facts and circumstances 
relating thereto, is in any manner unsafe. This relates 
particularly to its manner of operating them on and after 
June 16, 1941, when they are operated as motor trains, 
and on and after November 7, 1947, when they are 
operated as steam trains. When operated as motor trains 
the crews, since June 16, 1941, have consisted of an engi- 
neer, a conductor, and a baggageman-brakeman. The 
latter is always qualified to perform the duties of a brake- 
man or flagman. When operated as steam trains the 
crews, since November 6, 1947, have consisted of an en- 
gineer, a fireman, a conductor, and a baggageman-brake- 
man. The latter is always qualified to perform the duties 
of a brakeman or flagman. 

The primary question presented by carrier is, does a 
numerically full crew comply with the provisions of 
section 74-532, R. S. 1943, when one of the crew, the 
brakeman, has baggage work assigned to him? 

The Full Crew Act was first enacted by the 1909 
session of the Legislature and appears as Chapter 98 on 
page 405 of the 1909 Session Laws. The title thereof is 
as follows: “AN ACT to protect the lives and property 
of the traveling public and the employees of the railroads 
of the State of Nebraska, of and concerning railroads in 
said state, and defining the crews which shall man pas- 
senger and freight trains and providing penalties for the 
violation thereof and repealing laws in conflict here- 
with.” 

From the language used in the title it is evident that 
one purpose of the statute is to provide for safety in the 
operation of passenger trains. Safety not only for the 
passengers riding thereon but also for the employees 
traveling therewith. 

This statute, insofar as it relates to passenger trains, 
now provides: “It shall be unlawful for any railroad 
company doing business in the State of Nebraska to 
operate or run over its road, or any part thereof, or suffer 
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or permit to be run over its road, or any part thereof, 
outside of the yard limits, any passenger, mail or express 
train carrying passengers, whose regular equipment con- 
sists of more than five cars, with a crew, consisting of 
less than one engineer, one fireman, one conductor, one 
brakenfan and one flagman. Passenger trains whose 
regular equipment consists of five cars or less, may be 
operated with a crew consisting of one engineer, one 
fireman, one conductor and one brakeman or flagman.” 
§ 74-532, R. S. 1943. 

To carry out this purpose the act provides that pas- 
senger trains, depending on their size, must always be 
manned and operated by a certain number of employees 
classified according to the duties they perform. By so 
doing the Legislature recognized that in order to secure 
the maximum of safety in the operation thereof certain 
duties must always be performed by someone qualified 
to perform them. The act does not actually specify what 
these duties are but, in the absence thereof, it can only 
mean such duties as are generally associated with such 
positions by custom and practice. Compliance with this 
statute does not mean that such employees cannot per- 
form other: duties than those of the position to which 
assigned. If they are qualified to perform the duties of 
the position to which they are assigned and, during the 
trip, are at all times available to perform them when ~ 
need therefor arises and actually do perform them, then 
the statutory requirements have been met even though 
they may be assigned to and perform other duties. 

The consist of trains No. 21 arid No. 22 is as follows: 
When operated as a motor train it has a combination 
motor and express car, a combination baggage and rail- 
way mail car, and a coach; when operated as a steam 
train it has a locomotive, an express car, a combination 
baggage and mail car, and a coach. It will be observed 
that it operates at all times as a train with less than five 
cars. 

Prior to November 7, 1947, when passenger trains No. 
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21 and No. 22 were operated as steam passenger trains 
and carried a crew of an engineer, a fireman, a conductor, 
a brakeman, and a baggageman, the evidence shows the 
brakeman usually performed the following services: 
Upon reporting placed the identification marker or lights 
on the rear of the train; checked the fire, when needed, 
in the heating system of the coach and also checked to see 
if the coach was properly ventilated; set the air on the 
brakes and walked the length of the train to the engine 
to see they were in good working condition; after © 
arriving at the engine had the engineer release the 
brakes and then walked back and:checked to see if they 
were all properly released; helped load passengers, assist- 
ing with their baggage; received the train order from the 
conductor and read it; checked the mail, baggage, and 
express cars to see if they were loaded; returned to the 
coach and closed the trap doors just before leaving and 
remained on the rear of train to see that no one got off 
or on while it was departing; between stations stayed in 
the rear of the coach to get off to flag in case train was 
stopped at any place but the stations; before the train 
stopped at any station he informed passengers getting 
off there that their station was next; when the train 
stopped helped them off and assisted passengers getting 
on; helped unload and load the mail, baggage, and 
express; and watched for signals from other trains and 
at stations. 

After November 6, 1947, when trains No. 21 and No. 
22 were operated as steam passenger trains and the crew 
consisted of an engineer, fireman, conductor, and a bag- 
gageman-brakeman, the evidence shows: That the bag- 
gageman-brakeman was qualified to perform the duties 
of a brakeman or flagman and carried full flagging 
equipment with him in the baggage compartment; that he 
was subject to call by the conductor to perform flagging 
but did so of his own accord only when the train stopped 
between stations; that he at all times worked in the 
baggage compartment of the combination baggage-rail- 
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way mail car; that this car was divided by a partition so 
no practical way was available for him to get to the rear 
of the train except to get out of the car he was in and 
walk back, a distance of about 120 feet; and that this 
would be impossible if the train stopped on a bridge. 

The baggageman-brakeman’s work as a baggageman, 
which occupied his full time and which kept him busy in 
the baggage compartment, consisted of handling cream 
cans, both empty and full, sacks of mail, large parcel post 

‘packages, baggage, and bundles of newspapers. At the 
stations he loaded and unloaded these items and, when 
necessary, helped the expressman with heavy express 
shipments. If the stations were closed, as most of them 
were on Sundays, he put what he unloaded either in the 
freight house, depot, or mail box. Usually he was the 
last one through and often the train had to wait for him 
to finish before it could depart. Enroute he made out his 
reports. These covered the various items handled and 
required separate reports for cream cans, mail; and 
baggage. He also handled company mail, sorting it en- 
route, and delivering it at the various stations. If cream 
was shipped without billing he made out and attached 
way bills thereto. 

It should here be stated that flagging is not performed 
or necessary at station stops, unless the train is delayed 
for some reason, but is immediately necessary should the 
train at any time be stopped enroute. 

Complainant introduced numerous operating rules of 
the carrier showing that the duties brakemen performed 
prior to November 7, 1947, were therein classified as 
duties which they must perform. It is true that these 
operating rules so provide. But these operating rules of 
the carrier are no part of the statute and not controlling 
thereof. There is nothing in the statute which prevents | 
the carrier from changing them and assigning other 
duties to brakemen as long as the change does not take 
from them the duties of the position which the statute 
contemplates they shall perform and leaves them at all 
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times available to perform them when the need therefor 
arises. 

The evidence fully establishes that the baggageman- 
brakeman is a baggageman in fact and in no sense a 
brakeman, although he is qualified as such. It probably 
is, as one of carrier’s officials stated, a good economical 
operational change. However, what was said in New 
York, C. & St. L. R. R. Co. v. Public Utilities Commission, 
123 Ohio St. 524, 176 N. E. 71, under a like statute and 
an almost identical situation, is particularly applicable 
here. Therein the court said: 

“The railroad company is only complying with the 
statute upon the theory that the baggageman, employed 
as such, is discharging a sufficient number of the detailed 
duties of a brakeman to constitute a compliance with the 
statute. The train does not carry more than two cars, 
and that portion of the statute forbidding a brakeman to 
perform the duties of baggageman or express agent does 
not apply. There is therefore nothing to forbid a brake- 
man from performing some of the duties of baggageman 
or express agent. On the other hand, the statute does 
not provide that a train consisting of only two cars may 
be served without a brakeman, neither does it provide 
that a baggageman or express agent may take the place 
of a brakeman and perform only a part of the duties of a 
brakeman. The statute very clearly requires a brake- 
man as a part of the crew of every train carrying pas- 
sengers. Manifestly it can make no difference by what 
name the servant is called, provided some particular 
servant in the employ of the railroad company performs 
all the duties usually assigned to a brakeman. * * * It is 
evidently the purpose of the statute to make the trans- 
portation of passengers safe. Whether or not that trans- 
portation is rendered more safe by literal compliance 
with the statute we need not inquire. The question 
before us is not the political question of the wisdom of 
the statute, but the justiciable question of its proper 
interpretation. 
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“The Public Utilities Commission has declared a rule 
of strict compliance, while the railroad company contends 
that the service need be such only as is reasonably 
necessary for the safety of passengers and employees on 
trains. * * * The Legislature has the undoubted power 
to regulate. The meaning of the language employed in 
the statute is clear. Its apparent purpose and intent is 
that the duties of the conductor and the brakeman be 
entirely separate and distinct, and that each shall dis- 
charge the duties of his separate position. If, as is 
apparently contended by the railroad company, the regu- 
lations are unnecessarily strict for the operation of a 
train of two cars, the remedy lies with the Legislature, 
which deals with the policy, and not with the court, 
which deals only with a determination of the legislative 
intent. It is conceded by the Attorney General that a 
regularly constituted brakeman on a two-car train, who 
discharges all the duties pertaining to the position of 
brakeman, and who has time, in addition to the perform- 
ance of that service, to also perform the duties of bag- 
gageman or expressman, is not forbidden to do so. With 
this interpretation we concur. This view, however, does 
not in the least obviate the plain requirement of having 
one person, whether he carry title of brakeman, or other 
designation, perform all the duties which customarily 
devolve upon a brakeman, and having another person 
perform all the duties which customarily devolve upon a 
conductor.” 

And as stated in Public Service Commission v. Balti- 
more & Ohio R. R. Co., 260 Pa. 323, 103 A. 724: “The 
statute required that the train should have, as one of 
its operating crew, a brakeman on it all the time it was 
being operated, his duty being to assist in the safe opera- 
tion of it, and not to supervise and manage a dining room 
on it. The statute is clear and controlling, and there is 
not to be substituted for its requirement the judgment of 
the conductor of a train, or of any one else, as to when, in 
its operation, there ought to be a brakeman on it; and 
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yet this, in effect, is the contention of the appellee, for 
admittedly the dining car conductor was to be a brake- 
man only when called upon by the train conductor to 
act as such. It may be again noted that the dining car 
conductor never at any time acted in that capacity, and 
the train all the time he was on it was, therefore, without 
a brakeman. How, then, can it be said that the appellee 
has complied with the Act of 1911? The wisdom of its 
clear provision as to the size of a crew is not for the 
courts. Their duty is confined to enforcing it as a piece 
of legislation not prohibited by the Constitution * * * .” 

To like effect is the logic and reasoning of the cited 
case of Beal v. Missouri Pacific R. R. Corp., 108 F. 2d 
897, which was, for other reasons, reversed by the: 
United States Supreme Court. See 312 U. S. 45, 61 
S. Ct. 418, 85 L. Ed. 577. 

From the evidence adduced we have come to the 
conclusion that since November 6, 1947, the carrier 
has not complied with that part of section 74-532, 
R. S. 1943, which requires it to have a brakeman or 
flagman on all its passenger trains of five cars or less 
while operating its trains No. 21 and No. 22 as steam 
passenger trains. 

It should be understood that this opinion should in 
no manner be considered to have determined or de- 
cided any questions affecting the relations or rights 
between this carrier and its employees arising out of 
any agreement they may have entered into under the 
provisions of the National Railway Labor Act. 

By his cross-appeal complainant questions the cor- 
rectness of our holding in Moredick v. Chicago & North 
Western Ry. Co., 125 Neb. 864, 252 N. W. 459, that the 
act was not intended to apply and did not apply to 
motor trains. He asks us to hold that it does. For 
the reasons therein stated we think our holding in 
that opinion is correct. For a very full and complete 
discussion of this same question, wherein the same 
conclusion is reached, see Railroad Commission of Texas 
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v. Texas & New Orleans R. R. Co., (Tex. Civ. App.) 
42 S. W. 2d 1091. As therein stated: “* * * the stat- 
ute under construction is not only remedial in its 
nature, but penal as well, and must be construed with 
at least a reasonable degree of strictness with respect 
to including anything beyond the immediate scope and 
object of the statute, even though within the spirit, 
and nothing can be added to the act by inference or 
intendment. * * * If the Legislature had in mind a 
gasoline motor car or train, it could have easily said 
so, and we believe it would have done so by appro- 
priate language, and in absence of which we will not 
extend the scope of the act to include motor cars of 
the character involved in this suit.” 

There is also a further reason why it can be said 
our opinion correctly interpreted the legislative intent 
by holding it did not apply to motor trains. The 
opinion was released on January 26, 1934. If it did 
not correctly interpret the legislative intent there have 
been numerous sessions of the Legislature when it 
could have been specifically so provided. The fact 
that it has not done so can but lead to the conclusion 
that our construction thereof correctly reflects what 
it intended. 

We have come to the conclusion that the holding of 
the Nebraska State Railway Commission is correct. It 
should be and is affirmed. 

AFFIRMED. 


NELLIE L. NELSON, APPELLANT, V. BONNIE NELSON ET AL., | 
APPELLEES, 
42 N. W. 2d 654 
Filed May 18, 1950. No, 32755. 


1. Fraud: Pleading. Fraud is generally a question of fact and to 
be effective as a cause of action or a defense must be pleaded by 
suitable allegations of fact from which it may be concluded. 
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The mere charge of fraud is a conclusion and 
presents no issue. 

3. Pleading. A general demurrer to a pleading admits the truth 
of all material facts properly pleaded for the purpose of testing 
their sufficiency as a cause of action or defense, but does not 
admit conclusions of law or fact. 

4. Courts. The jurisdiction of a court over the subject matter is 
measured by the extent of the powers of the court in respect to 
the cause of action before it. 

5. Judgments. In a suit for recovery of money, the amount of 
indebtedness of defendant is an issue and a judgment against 
him is necessarily an adjudication thereof. 

6. Courts. In an action for the recovery of money, jurisdiction is 
not affected by an error of the court in determining the amount 
of the recovery as shown by judgment rendered therein. 

7. Judgments. The payment of a judgment by a litigant cannot 
result in a cause of action in his favor against the judgment 
creditor because it was for an amount in excess of the indebted- 
ness owing at the time the judgment was rendered. 


8. The doctrine of res judicata is that an issue determined 
by a valid adjudication is finally concluded as to the litigants 
and those in privity with them. 

9. The final judgment fixing the rights of the parties 


terminates the controversy, while it is in force, and is in any 
subsequent litigation conclusive evidence of those rights. 


APPEAL from the district court for Kimball County: 
Isaac J. NISLEY, JupcE. Affirmed. 


Torgeson, Halcomb & O’Brien, for appellant. 


W. H. Kirwin, Kenneth C. Fritzler, and Ivan Van 
Steenberg, for appellees. 


Heard before Smumons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.taucu, JJ. 


BoSLAUGH, J. 

This suit was brought by appellant for an accounting 
and a determination of the amount she claimed to have 
paid to the legal guardian of Peter M. Nelson, an incom- 
petent, in excess of her indebtedness to him and for a 
recovery thereof from appellees or one or more of them. 

The appeal tests the correctness of the action of the 
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district court sustaining general demurrers to the petition 
and entering judgment dismissing the case. 

The claims of appellant as stated in the petition are 
that: Ivan Van Steenberg, as guardian of Peter M. 
Nelson, recovered a judgment against appellant and her 
husband, Joseph W. Nelson, in the district court for 
Banner County for $6,657.35, adjudged to be the unpaid 
balance of an indebtedness represented by their promis- 
sory note payable to Peter M. Nelson. A subsequent 
suit based upon the judgment was brought in that court 
by the guardian to subject property in the name of 
appellant, her husband, and her son to the lien of the 
judgment and to appropriate it for the satisfaction there- 
of. That case resulted in a judgment against appellant 
in the sum of $6,637.35, and it was affirmed by this court. 
Van Steenberg v. Nelson, 147 Neb. 88, 22 N. W. 2d 414. 
Appellant was compelled to pay the judgment or suffer 
the sale of her property on execution. Payment thereof 
was made by her to the clerk of the district court. She 
claims the prinicipal amount of the judgment rendered in 
the original case was, because of inadvertence, mistake, 
and fraud, more than $1,000 greater than the amount 
of the indebtedness due and unpaid at the time of its 
entry. The error resulted from the failure of the court 
to credit the payments made on the indebtedness and 
endorsed on the note when the computation was made 
of the amount due at the time of the rendition of the 
judgment. Appellant discovered the facts in reference 
thereto on April 1, 1948, more than four years after the 
judgment was rendered. The amount of the unpaid 
indebtedness evidenced by the note or the amount of 
the judgment first rendered was not raised or litigated 
in either case. Appellant contested her liability in each 
of the cases. The clerk of the district court paid the 
amount received from appellant to the guardian of Peter 
M. Nelson and, after the death of the ward, the guardian 
paid it to Kenneth C. Fritzler, trustee by the will of Peter 
M. Nelson, deceased, for his widow, Bonnie Nelson. 
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There is no claim of jurisdictional infirmity in either 
of the judgments. The existence of complete jurisdiction 
affirmatively appears from allegations in the petition. 
The statement’ that the judgment in the first case was 
rendered because of fraud is a conclusion insufficient to 
tender an issue and is not admitted by the demurrers. 
Fraud is generally a question of fact, and to be effective 
as a cause of action or a defense must be pleaded by 
suitable allegations of fact from which it may be con- 
cluded. A mere charge of fraud is a conclusion and 
presents no issue. U.S. Theatre Supply Co. v. Creal, 
122 Neb. 743, 241 N. W. 529. A general demurrer to a 
pleading admits the truth of all material facts properly 
pleaded for the purpose of testing their sufficiency as a 
cause of action or defense, but does not admit conclusions 
of law or fact. State ex rel. Johnson v. Consumers 
Public Power District, 143 Neb. 753, 10 N. W. 2d 784, 
152 A. L. R. 480. 

The allegation that the amount of the indebtedness 
was not raised or litigated in either of the cases is not 
only a conclusion of the pleader, but is also contradicted 
by the inherent and necessary effect of other statements 
in the petition. The case in which the first judgment was 
rendered was solely for the recovery of money and im- 
plicit therein, as in the second case, was the issue of the 
liability of appellant and the amount thereof. A judg- 
ment is an adjudication of all matters essential to support 
it. Glissmann v. Bauermeister, 149 Neb. 131, 30 N. W. 2d 
649; Morrell v. Towle, 141 Neb. 370, 3 N. W. 2d 655; 
Union Central Life Ins. Co. v. Saathoff, 115 Neb. 385, 
213 N. W. 342. 

Appellant assails the validity of the judgment in the 
action at law on the basis, as she claims, it was for a 
greater amount than was asked in the petition in the 
case. Conceding but not deciding this, the result claimed 
is not true. The contents of a petition are not a measure 
of the jurisdiction of the court. The jurisdiction of the 
subject matter is tested by the extent of the powers of 
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the court in respect to the cause of action before it. In re 
Estate of Grblny, 147 Neb. 117, 22 N. W. 2d 488. The 
jurisdiction or power of the court was not affected by 
any error in determining the amount of the unpaid 
indebtedness represented by the note sued on. Kramer 
v. Bankers Surety Co., 90 Neb. 301, 183 N. W. 427; 
Kazebeer v. Nunemaker, 82 Neb. 732, 118 N. W. 646; 
Weddle v. Specht, 97 Neb. 693, 151 N. W. 160. 

The fraud, mistake, and inadvertence alleged by appel- 
lant are related by the petition to the judgment in the 
original case. There is no defect or irregularity claimed 
in the proceedings or the judgment in the second case. 
Appellant does not seek to have either of the judgments 
set aside. She seeks to disregard their effect in a collat- 
eral proceeding. Any insufficiency of the first judgment 
could not affect the validity of the judgment in the second 
case. They each adjudicated the amount of the indebted- 
ness owing by her, and no direct attack has been made 
upon either of them. She paid the amount finally deter- 
mined by contested litigation to be her liability, and the 
satisfaction of an adjudicated obligation by appellant 
could not result in a cause of action in her favor. 

This is a collateral attack on a former adjudication 
made by a court of unquestioned jurisdiction of the 
parties to and the subject matter of the litigation. Van 
Steenberg v. Nelson, supra. The doctrine of res judicata 
is that an issue determined by a valid judgment on the 
merits is finally concluded as to the litigants and those 
in privity with them. The final judgment fixing the 
rights of the parties terminates the controversy, while 
the decision is in force, and is in any subsequent litigation 
conclusive evidence of those rights. Dawson County 
Irrigation Co. v. Stuart, 142 Neb. 428, 6 N. W. 2d 602; 
In re Estate of Vetter, 142 Neb. 167, 5 N. W. 2d 215. 

The judgment of the district court should be, and is, 
affirmed. 

AFFIRMED. . 
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CoLLIN R. MILLER ET AL., APPELLANTS, V. CLARENCE W. 


MERSCH ET AL., APPELLEES. 
42 N. W. 2d 652 


Filed May 18, 1950. No. 32764. 


1. Elections. _Where the venue of an absent voter’s affidavit and 
certificate required on an absent and disabled voter’s identifica- 
tion envelope is in a county in this state, and the jurat shows 
that the oath was administered in a province in Canada, such 
affidavit and certificate are not in compliance with law and the 
ballot contained therein is illegal. 

Under section 79-616, R. S. 1948, requiring a proposal 

for the issuance of school bonds to be adopted by three-fifths 

of the ballots cast at the election on the question, ballots im- 

properly cast or rejected for illegality cannot be counted in 

determining the vote cast. 


AppEAL from the district court for Thayer County: 
STANLEY Bartros, JupcE. Affirmed. 


Baldwin & Pike, for appellants. 
Keenan & Corbitt, for appellees. 


Heard before Stmmons, C. J., CarTER, MESSMORE, 
CHAPPELL, WENKE, and BosLauGu, JJ. 


CARTER, J. 

This is an action involving the contest of a special 
school district election, the object of the election be- 
ing to pledge the property and credit of the school 
district in the principal amount of $30,000 for the pur- 
pose of constructing a new school building. Contest- 
ants are qualified electors of the school district who 
purported to vote at said election by mail. Their bal- 
lots were not counted by the election board because of 
the alleged invalidity of the two votes. It is admitted 
that if the two votes of contestants had been counted 
it would have changed the declared result of the elec- 
tion. The trial court held that the two votes purported 
to have been cast by the contestants were invalid and 
that the proposition submitted was carried by the re- 
quired majority. Contestants appeal. 
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The record shows that School District No. 47 of 
Thayer County, Nebraska, held an election on Sep- 
tember 7, 1948, on the proposition of whether or not 
bonds in the amount of $30,000 should be issued by 
said district for the purpose of building a schoolhouse 
and furnishing the same. It is not questioned that the 
election was regularly held pursuant to section 79-616, 
R. S. 1943, which required among other things that the 
bonds could be issued if three-fifths of the ballots cast 
at such election were for the issuance of such bonds. 
The declared result of the election was 140 votes for 
and 92 votes against the proposition, and a declaration 
that the proposal had carried by the required majority. 

The two contestants were qualified electors of the 
district. They were absent from the district on elec- 
tion day and cast their ballots as absent voters. They 
assert, and it is not disputed, that they cast their votes 
against the proposal for the bond issue, that such votes 
were legally cast and should have been counted, and 
if such ballots were counted it would change the de- 
clared result of the election. The issue submitted is 
‘limited to the validity of the two absentee ballots. 

The venue on each of the “Absent and Disabled 
Voter’s Identification” envelopes in which the votes 
were enclosed is as follows: “State of Neb. County 
of Thayer. ss.” The jurat on each is as follows: ‘Sub- 
scribed and sworn to before me this 4 day of Sept, 
1948. * * * KE. C. Mortin, Commissionor. Prov. of 
Sask. Comm. expires Dec. 31/48.” 

It is the policy of the law to prevent the disfranchise- 
ment of qualified electors who have cast their ballots 
in good faith by requiring only a substantial compli- 
ance with the election laws of the state. The privilege 
of voting, though the voter is absent from the voting 
precinct at the time of the election, requires a depar- 
ture from the general rule governing the method of 
exercising the right to vote. Voting by mail consti- 
tutes a special privilege and requires a stricter adher- 
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ence to the legislative conditions imposed upon its 
exercise. Compliance with the conditions imposed by 
the statutory grant is essential to the exercise of the 
right. The act itself prescribes the manner of its ex- 
ercise when it states that an absentee elector may vote 
at such election only in the manner prescribed in the 
act. Wheelock v. Haney, 138 Neb. 547, 293 N. W. 418. 
See, also, Griffith v. Bonawitz, 73 Neb. 622, 103 N. W. 
327; Rasp v. McHugh, 121 Neb. 380, 237 N. W. 394. 

In McMaster v. Wilkinson, 145 Neb. 39, 15 N. W. 2d 
348, 155 A. L. R. 667, we held that identification en- 
velopes containing a variance as to counties between 
the venue and the seal] affixed by the notary public 
were not a compliance with the law governing absentee 
voting. In the case before us the venue was fixed 
as Thayer County, Nebraska, and the jurat indicated 
that the oath was administered in the province of Sas- 
katchewan, Canada. No seal was affixed. Sufficient 
compliance with the statute, Chapter 32, article 8, R. 
S. 1943, and the 1949 Supplement thereto, was not had 
and the trial court correctly held the two mail ballots 
of the contestants to have been illegally cast and not 
proper to be counted at said election. 

It is urged that, even if the ballots of contestants 
cannot be counted against the proposal, they are “bal- 
lots cast at such election’ within the meaning of sec- 
tion 79-616, R. S. 1943, and that the proposal must 
therefore fail in that three-fifths of the ballots cast 
at said election are not for the proposal. 

While the cases are not in accord as to whether il- 
legal, rejected, and blank ballots shall be counted in 
determining the total vote cast, we think the correct 
rule is, in the absence of statutory provision to the 
contrary, that ballots which have been cast which are en- 
titled by law to be counted in declaring the result of 
the election shall alone be counted in determining the 
vote cast. This simply means that ballots improperly 
cast, or rejected for illegality, or left wholly blank, 
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are no part of the “ballots cast at such election” with- 
in the meaning of section 79-616, R. S. 1943. This 
court appears to have adopted this rule in previous 
cases. State v. Roper, 47 Neb. 417, 66 N. W. 539; State 
v. Clark, 59 Neb. 702, 82 N. W. 8. See, also, State ex 
rel. Short v. Clausen, 72 Wash. 409, 130 P. 479, 45 
L. R. A. N. S. 714; Wightman v. Village of Tecumseh, 
157 Mich. 326, 122 N. W. 122. 

The trial court was correct in holding that the two 
mail votes cast by contestants were invalid and not 
to be counted, and that the proposal for the issuance 
of bonds was carried by the required statutory majority. 

AFFIRMED. 


CHARLES A. WILDS, APPELLANT, Vv. WILLIAM N, 


MOREHOUSE ET AL., APPELLEES. 
42 N. W. 2d 649 


Filed May 18, 1950. No. 32782. 


1. Workmen’s Compensation: Master and Servant. The status of 
employee or independent contractor cannot be determined by 
any single test or rule, but must be established from a considera- 
tion of all the facts and circumstances of the case. 

An independent contractor is one who renders. 
service in the course of an independent occupation and who 
regards the will of the one for whom the work is done only as 
to the result of the work and not as to the means or mode by 
which it is accomplished. 

8. Workmen’s Compensation. Under the facts established in this 
case, as stated in the opinion, appellant was an independent 
contractor and not an employee within the meaning of the Work- 
men’s Compensation Act. 


APPEAL from the district court for Douglas County: 
JACKSON B. CHASE, JUDGE. Affirmed. 


Dryden, Jensen & Dier, and Bolus J. Bolus, for 
appellant. 
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Neely & Otis, Arthur J. Nevins, and Hamer, Tye & 
Worlock, for appellees. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


BosLauGH, J. 

Appellant seeks to recover from appellees benefits 
provided by the Nebraska Workmen’s Compensation Act. 
The compensation court rejected his claim on the ground 
that he was an independent contractor. He waived re- 
hearing and appealed to the district court for Buffalo 
County. A transfer of the case was, by virtue of a stipu- 
lation of the parties, made to the district court for Doug- 
las County. § 48-181, R. S. Supp., 1949. A trial therein 
resulted in a finding that appellant was not an employee 
of William N. Morehouse, appellee, and a judgment of 
dismissal. Motion of appellant for a new trial was 
denied and he has appealed. Royal Indemnity Company 
was the compensation insurance carrier of appellee and 
further reference to it herein is not required. 

The question to be decided is whether appellant was at 
the time of the accident engaged as an employee or an 
independent contractor. This cannot be determined by 
any single test or rule. The relationship must be estab- 
lished from a consideration of all the facts and circum- 
stances of the case. Peterson v. Christenson, 141 Neb. 
151, 3 N. W. 2d 204; Prescher v. Baker Ice Machine Co., 
132 Neb. 648, 273 N. W. 48. 

Appellee owned and for many years operated a truck- 
ing business. He was authorized by both the Interstate 
Commerce Commission and the Nebraska State Railway 
Commission. He sometimes secured a truck operator to 
haul for him when the volume of his business exceeded 
the capacity of his equipment. Appellant purchased a 
tractor, rented a trailer, and engaged in and carried 
on a trucking business for several months prior to 
the accident involved in this case. He had no “over- 
the-road” highway permit for either intrastate or 
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interstate operation, but operated on the permits of 
other truckers. He was known as a “wild catter.” He 
solicited regular licensed truckers to engage him to haul 
for them. He approached appellee on this basis in 
November of 1948. He had not done any work for 
appellee, but had solicited him for an engagement. Ap- 
pellee made an investigation and later told appellant he 
had a load at Swift & Company for Saturday morning and. 
he could go down and load it and then come to the home: 
of appellee. That was on a Friday. The next morning 
-appellant took his truck to the Swift plant and told the 
man in charge that he was there for a truckload for 
Denver, Colorado. The truck was loaded with 24,000 
pounds of shortening and two barrels of glue. Appellant 
was given an invoice to take to appellee. He then went, 
as he had been requested to do, to the home of appellee 
and was told by him that the tariff was 55 cents a hun- 
dredweight, and the difference between that and 15 
percent of it, plus the wheel tax, would be paid him for 
taking and delivering the cargo to the Swift plant in 
Denver; that appellee would pay the expense of public 
liability and property damage insurance; and he gave 
appellant a letter to the port of entry so that he could 
enter and travel on the highways in Colorado. Appellee 
advanced or loaned him $90 which he requested for 
expenses. Appellee told him that delivery should be 
made at the Swift plant in Denver sometime Monday 
morning, but did not specify any exact hour of arrival. 
Neither of the parties knew the location of the plant in 
Denver. Appellee thought it was in the east part of the 
city and appellant said he would locate it. The entire 
subject matter of the engagement was one truckload of 
merchandise to be transported from Omaha, Nebraska, 
to Denver, Colorado, by a time certain. Appellant con- 
sulted the Nebraska Safety Patrol to ascertain which 
highway was best suited for travel at that time. Appel- 
lee said nothing as to the route to be traveled, and it was 
not a condition of the arrangement that appellant was 
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personally obligated to accompany or operate the truck 
in transporting the merchandise to and delivering it in 
Denver. Nothing was said by either of the parties in 
reference to any deduction for social security or income 
tax. Appellant left Omaha about 2 p. m. on Sunday, 
reached Grand Island at 8 p. m., ate dinner there, and 
left at 8:30 p.m. on U. S. Highway No. 30. He traveled 
slowly because of recent repairs to the motor of his 
tractor. When he was about seven miles west of Kear- 
ney, he was involved in an accident and sustained injur- 
ies complained of in this case. 

Appellant was in the business of transporting com- 
modities by truck, was an independent operator, and 
used the equipment he owned and leased for that pur- 
pose. The engagement he made with the appellee con- 
cerned one definite thing—the transportation by him, 
for a fixed consideration, of one truckload of merchandise 
from Omaha, Nebraska, to Denver, Colorado, by means 
of his truck and equipment. The destination and time 
of arrival were determined by appellee. All details of 
the manner and means of executing the work were 
solely the responsibility of appellant. He was subject to 
the will of appellee only as to the result of the work, 
that is getting the merchandise to its destination on the 
forenoon of the day designated. The manner of loading 
the truck, the time of the commencement of the trip, the 
selection of the route to be traveled, the hours of work, 
the rate of speed, the interruptions and delays, the person 
selected to operate the truck and to accompany and 
deliver the goods, and all other matters involved in 
completing the work were left to the judgment and deci- 
sion of appellant. Appellee, under the arrangement 
between the parties, had no right to direct appellant how 
or when the details of the transportation should be per- 
formed. He had no right to discharge the appellant or 
to interfere with him in the manner or mode of the per- 
formance of the work. A person who contracts to trans- 
port by the use of his truck and equipment merchandise 
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to a named destination by a specific time for a fixed 
compensation, who has the right to select and use any 
assistant desired, determine the hours of labor, the route 
of travel, the time of the commencement of the trip, and 
the incidents thereof, who is not subject to discharge by 
the person for whom the work is done, and who has the 
right to direct and control how and when the details of 
the transportation shall be done, is an independent con- 
tractor and is not an employee within the meaning of the 
Workmen’s Compensation Act. In Lowe v. Chicago _ 
Lumber Co., 135 Neb. 735, 283 N. W. 841, it was decided 
that: ‘“‘An independent contractor is one who renders 
the service in the course of an independent occupation, 
representing the will of his employer only as to the result 
of the work, and not as to the means by which it is 
accomplished.” See, also, Nollett v. Holland Lumber 
Co., 141 Neb. 538, 4 N. W. 2d 554; Williams v. City of 
Wymore, 138 Neb. 256, 292 N. W. 726. 

The appellant was, under the facts and circumstances 
of this case, an independent contractor, and not an em- 
ployee, within the meaning of the Workmen’s Compen- 
sation Act. 

The judgment should be, and it is, affirmed. 

AFFIRMED. 


GrorcE H. TIEHEN ET AL., APPELLANTS, V. FRANK A. 
_HEBENSTREIT, EXECUTOR OF THE ESTATE oF Mary E. 
TIEHEN, DECEASED, ET AL., APPELLEES. 

42 N. W. 2d 802 


Filed May 25, 1950. No. 32780. 


1. Wills. In the construction of a will the court is required to give 
effect to the true intent of the testator so far as it can be 
collected from the whole instrument if such intent is consistent 
with law. 

2. Perpetuities. In determining whether a given case is within 
or without the rule against perpetuities, the court is guided by 
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what is possible to occur under the will, rather than what did 
occur. 

8. Wills: Estates. The general rule in this state is that, in con- 
struing a will, where the will in one clause makes an apparently 
absolute bequest of property, but a subsequent clause makes a 
further bequest of the remainder after the death of the legatee 
taking under the first clause, the two clauses are to be construed 
together to ascertain the true character of the estate in fact 
granted by the first clause; and in such case, contrary to the 
ancient rule at common law, the second clause is effective and 
operates to define and limit the estate granted by the first as a 
life estate with power of disposition, and the second is effective 
and operative to grant an estate in remainder in the unused, 
unexpended, or undisposed property granted for life by the first. 

4. Wills. A will speaks as of the date of the death of the testator. 

5. Wills: Estates. The law favors the early vesting of estates, 
and a remainder will be declared a vested one unless a contrary 
intent is apparent from the will. 

6. Wills. Since a will speaks from the date of the testator’s death, 
the number of the class will, in the absence of anything in the 
will showing a contrary intention, be determined upon the death 
of the testator. 

7. Perpetuities. The rule against perpetuities provides that the 
longest possible period for vesting of an executory estate is the 
life or lives in being and 21 years thereafter, to which may be 
added the ordinary period of gestation. 

The fact that a limitation is in favor of a class causes 
no invalidity under the rule against perpetuities, when, under 
the language and circumstances of such limitation, the ability 
of the class to increase in membership is absent and the ability 
of the class to decrease in membership is certain to end within 
the maximum period. 


Appa from the district court for Richardson County: 
VirciIL FALLOON, STANLEY BarTos, and EpmMunp P. Nuss, 


Jupces. Affirmed. 
John C. Mullen, for appellants. 
Kennedy, Holland, DeLacy & Svoboda, Frank A. 


Hebenstreit, James R. McGreevy, Archibald J. Weaver, 
John H. Wiltse, and Paul P. Chaney, for appellees. 


Heard before Summons, C. J., CARTER, MESSMoRE, 
YEAGER, CHAPPELL, WENKE, and BosLaucH, JJ. 
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Simmons, C. J. 

This is an action to quiet the title to property based 
on the proposition that provisions of a will violate the 
rule against perpetuities.. Beneficiaries of the will are 
made parties. Issues were made and trial was had 
resulting in a decree denying the relief sought. Plain- 
tiffs appeal. We affirm the judgment of the trial court. 

Mary E. Tiehen died testate on May 18, 1948. Mrs. 
Tiehen, hereinafter referred to as the testatrix, was 
the mother of three children, George, John, and Cath- 
erine. They will be referred to hereinafter by their 
given names. Catherine predeceased her mother, leav- 
ing one child, Howard Milton Sears, Jr., who was liv- 
ing at the date of the death of testatrix. John is the 
father of five children, all of whom were living at the 
date of the death of testatrix, and two of whom are 
minors. George is the father of two children, both of 
whom were living at the time of the death of testatrix 
and are minors. 

The will of testatrix was admitted to probate on 
June 19, 1948. No appeal was taken and the decree 
has become final. 

By the terms of her will, including a codicil, testa- 
trix made two specific bequests which are not involved 
in this litigation. 

By paragraph Tenth of her will she nominated F. 
A. Hebenstreit as executor and trustee of her will. 

By paragraph Third she devised all her property to 
her executor to be held in trust for the purposes 
named in the will, with general powers of handling 
and sale, the time and manner being left to his discretion. 

By paragraph Fourth she directed the executor and 
trustee to manage the estate, keep the funds invested 
in certain classes of securities, “* * * and from the 
proceeds of said sale or the net earnings from said 
land or the net interest income from said investments 
the said trustee shall pay and distribute the corpus of 
the estate and the income therefrom as follows: 
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“A. To my beloved grandson, Howard Milton Sears, 
of Monrovia, California, the sum of $1200.00 per year 
until a full 3344 per cent of the net estate has been dis- 
tributed to the said Howard Milton Sears. 

“B. To my beloved son, George H. Tiehen, the sum 
of $1200.00 per year until a full 3314 per cent of the 
net estate has been distributed to the said George H. 
Tiehen. 

“C. To my beloved son, John Thomas Tiehen, the 
sum of $1200.00 per year until a full 3314 per cent of 
the net estate has been distributed to the said John 
Thomas Tiehen.” 

By paragraph Fifth she provided: “I do further will 
and direct that if and in the event that the said Howard 
Milton Sears dies before the full one-third of my said 
estate is paid to him, then in that event the balance of 
his distributive share shall go to Howard M. Sears, Sr., 
the father of the said Howard Milton Sears, and’ such 
distribution shall be made in the same manner and in 
_ the same amount as is herein directed for the payment 
of monies to the said Howard Milton Sears. That in 
the event of the death of the said Howard M. Sears, 
Sr., father of the said Howard Milton Sears, before the 
full amount of said distributive share is paid, then in 
that event the remainder of his share of said estate 
shall be paid to St. Peters and Pauls Catholic Church 
of Falls City, Nebraska; that if and in the event of the 
death of my son, George H. Tiehen before the full 
one-third of my estate is paid to him, then in that 
event the residue thereof shall be paid to the children 
of the said George H. Tiehen or the survivor of them, 
and such distribution shall be made in the same man- 
ner and in the same amount as is herein directed for 
the payment of monies to the said George H. Tiehen; 
that if and in the event of the death of my son, John 
Thomas Tiehen, before the full one-third of my es- 
tate is paid to him, then in that event the residue 
thereof shall be paid to the children of the said Thomas 
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Tiehen or the survivor of them, and such distribution 
shall be made in the same manner and in the same 
amount as is herein directed for the payment of monies 
to the said John Thomas Tiehen.” 

By paragraph Seventh she provided: “It is further 
provided that if all of the children of the said George 
H. Tiehen shall die before the full amount of said trust 
fund is distributed to them then in that event the bal- 
ance, if any, on hand shall be paid to St. Peters and 
Pauls Catholic Church of Falls City, Nebraska; and in 
the event all of the children of the said John Thomas 
Tiehen shall die before the full amount of said trust 
fund is distributed to them, then in that event the bal- 
ance, if any, on hand shall be paid to St. Peters and 
Pauls Catholic Church of Falls City, Nebraska.” 

Sts. Peter and Paul Church of Falls City, Nebraska, 
will be referred to herein as the church. 

By paragraph Sixth she provided that neither the 
principal nor the income of the trust estate should be 
liable for the debts of any beneficiary, or subject to 
seizure or attachment or garnishment, and that no ben- 
eficiary should have the power to dispose of his or 
her interest in the trust estate. 

By paragraph Eighth she gave directions as to the 
payment of the annual amounts, and in the event of 
the death of either of her sons during the period of 
the trust, she directed the payment of funeral ex- 
penses and expenses of the last sickness out of the 
-residue of their respective shares. 

By paragraph Ninth she gave her executor broad 
powers in the management of the property during the 
. life of the trust. 

George and John bring this action seeking to quiet 
title to the property in them on the theory that under 
the provisions of the will hereinabove quoted they were 
each devised a one-third interest in this estate; that the 
provisions of the will above quoted limiting the estate 
as to them are violative of the rule against perpetu- 
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ities and hence void; and that the property either passed 
to them under the will in fee or as intestate property. 
They do not contend that the provisions of the will 
insofar as it relates to the share of Howard Milton 
Sears is void as against the rule. The adult children 
of John answered and joined in the prayer of plaintifis’ 
petition. 

The minor children of the plaintiffs, by guardian 
ad litem, answered, taking the position that the pro- 
visions of paragraph Seventh of the will are void as 
in violation of the rule against perpetuities. They con- 
tend that it does not follow that the entire will falls, 
but rather that the status of plaintiffs remains un- 
changed, and that the trust continues as to each one- 
third until the death of each of the plaintiffs, when 
the corpus of each share of the estate vests in the 
children of the plaintiff then deceased, free of the de- 
vise to the church. 

Hebenstreit, as executor and trustee, answered and 
prayed for dismissal. 

The church answered, setting up that it is a religious 
corporation under the law of this state and setting out 
its corporate name, plaintiffs having pleaded that it 
was a corporation. The church prayed for dismissal 
of the action. 

Howard Milton Sears, by guardian ad litem, an- 
swered, asking for strict proof. 

At the outset it is necessary that we construe this 
will. Plaintiffs submit arguments based upon particu- 
lar provisions and contentions that may or may not 
arise in the administration of its provisions. 

The rule is that in the construction of a will the court 
is required to give effect to the true intent of the testa- 
tor so far as it can be collected from the whole instru- 
ment if such intent is consistent with law. Brandeis 
v. Brandeis, 150 Neb. 222, 34 N. W. 2d 159, and decisions 
there cited. 

What then is that intent as gathered from the whole 
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instrument? We undertake to determine that intent 
only insofar as is necessary to determine the basic ques- 
tion here presented, namely, do the provisions violate 
the rule against perpetuities and, if so, what is that 
effect. 

The testatrix placed her estate in trust and used 
that instrumentality to accomplish her intent and pur- 
pose. After specific bequests she provided that her 
estate, so held in trust, be in effect divided into three 
parts. The benefits of each one-third part are to go 
initially to her two living sons and to the child of a 
deceased daughter. She provided a substantial income 
for each of them during their lives, so far as her es- 
tate permitted. Recognizing that death might come to 
any of the three before they had received the full 
one-third of the body of the estate, she provided for 
the disposition of the residue, if any. In the case of 
the grandson Sears, the residue was to be distributed 
to his father in the same manner and in the same 
amount as it had been paid to the grandson. In like 
manner she provided that if, upon the death of George, 
the full one-third of the estate had not been paid to 
him under the terms of the will, the residue should be 
paid to his children or the survivor of them in the 
same manner and in the same amount as it had heen 
paid to George. As to the other third she made a like 
provision as to the children of John. 

Recognizing that death might come to each of the 
initial beneficiaries and the successor beneficiaries be- 
fore the one-third part so set aside had been fully paid 
out, the testatrix provided that the residue, if any, be 
paid to the defendant church. Such we think is pat- 
ently the over-all intent of the testatrix as found in 
the will. 

The question then comes, do the provisions relating 
to the children of John and George violate the rule 
against perpetuities? 

The plaintiffs and the guardian ad litem of the minor 
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children rely first upon the rule that “In determining 
whether a given case is within or without the rule 
against perpetuities, the court is guided by what is 
possible to occur under the will, rather than what did 
occur.” Bunting v. Hromas, 104 Neb. 383, 177 N. W. 
190. They also rely upon the law as stated in the 
same opinion that the longest possible period for vest- 
ing an executory estate is the life or lives in being and 
21 years thereafter, to which may be added the ordi- 
nary period of gestation. 

‘Plaintiffs and the guardian argue that it is possible 
that either John or George, or both of them, may beget 
an additional child or children, and that such afterborn 
children would come within the terms of the will, and 
hence the above rule as to vesting would be violated. 
The guardian further argues that the identity of the 
members of the class would be determined as of the 
date of the death of each of the sons. 

We have stated the rules applicable to and which 
solve the questions here presented. 

There is a contention here that testatrix by the pro- 
visions of paragraph Fourth gave her entire estate to 
her two sons and grandson in fee simple, and that sub- 
sequent provisions of the will are ineffective. This 
contention is answered in Tucker v. Heirs of Myers, 
151 Neb. 359, 37 N. W. 2d 585, wherein we held: “The 
general rule in this state is that, in construing a will, 
where the will in one clause makes an apparently abso- 
lute bequest of property, but a subsequent clause makes 
a further bequest of the remainder after the death of 
the legatee taking under the first clause, the two clauses 
are to be construed together to ascertain the true char- 
acter of the estate in fact granted by the first clause; 
and in such case, contrary to the ancient rule at com- 
mon law, the second clause is effective and operates 
to define and limit the estate granted by the first as a 
life estate with power of disposition, and the second 
is effective and operative to grant an estate in remain- 
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der in the unused, unexpended, or undisposed property 
granted for life by the first.’ We have followed this 
rule so far as applicable in construing the will as here- 
inbefore stated. 

“A will speaks as of the date of the death of the tes- 
tator.” Brandeis v. Brandeis, supra. 

The rule also is: “The law favors the early vesting 
of estates, and a remainder will be declared a vested 
one unless a contrary intent is apparent from the will.” 
Brandeis v. Brandeis, supra. 

We find nothing in the will to indicate an intent 
contrary to a vested remainder. Hence we hold that 
the remainders set up in this will are vested remainders. 

This brings us then to the provisions of paragraph 
Fifth and the remainders given to “the children * * * 
or the survivor of them” of George and John. The 
word “children” as used here is a bequest or devise 
to a class. “ ‘Since a will speaks from the date of the 
testator’s death, the number of the class will, in the 
absence of anything in the will showing a contrary in- 
tention, be determined upon the death of the testator.’ ” 
Lacy v. Murdock, 147 Neb. 242, 22 N. W. 2d 713. 

As we said in Lacy v. Murdock, supra, we find noth- 
ing in the will which in any way defines, explains, 
interprets, or qualifies the word “children.”  Unex- 
plained and given its ordinary meaning, it refers to 
the children of George and John living at the date of 
the death of the testatrix. 

We are mindful of such cases as Nitz v. Widman, 
106 Neb. 736, 184 N. W. 172; DeWitt v. Searles, 123 
Neb. 129, 242 N. W. 370; Gillan v. Wilson, 124 Neb. 
893, 248 N. W. 646; and Drury v. Hickinbotham, 129 
Neb. 499, 262 N. W. 37, where the language of the will 
showed an intent to permit the opening of the class 
so as to let in afterborn children. We find no such 
language in this will. : 

The rule against perpetuities provides that the long- 
est possible period for vesting of an executory estate 


762 NEBRASKA REPORTS [VoL. 152 


Tiehen v. Hebenstreit 


is the life or lives in being and 21 years thereafter, to 
which may be added the ordinary period of gestation. 
Bunting v. Hromas, supra; Gillan v. Wilson, supra; 
Restatement, Property, § 374, p. 2176; 41 Am. Jur., 
Perpetuities and Restraints on Alienation, § 3, p. 50; 
48 C. J., Perpetuities, § 4, p. 937. 

We are mindful of the clauses in the will referring 
to the children ‘or the survivor of them.” We do not 
here construe the effect of that language, save to point 
out that “The fact that a limitation is in favor of a 
class causes no invalidity under the rule against per- 
petuities, when, under the language and circumstances 
of such limitation, the ability of the class to increase 
in membership is absent and the ability of the class 
to decrease in membership is certain to end within the 
maximum period * * *.” Restatement, Property, § 388, 
“p. 2282. 

It accordingly follows that the provisions of the will 
insofar as they relate to a remainder over to the chil- 
dren or the survivor of them of George and John do 
not in any way violate the rule against perpetuities. 

There remains the question insofar as it relates to 
the residuary remainder to the church. Applying the 
above rules to those provisions it necessarily follows 
that those remainders became vested at the time of 
the death of the testatrix. The time of the possession 
and enjoyment only is postponed. 

We have examined the other contentions of the ap- 
pellants. Most of them fail because they are bottomed © 
on the contention that the will violates the rule against 
perpetuities. Those not in that classification have been 
examined. It is not found necessary to determine them 
as within the issues presented here. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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STATE oF NEBRASKA EX REL. W. O. BALDWIN, RELATOR, V. 
J.C. Strain, County CLERK oF THAYER County, 
NEBRASKA, RESPONDENT. 

42 N. W. 2d 796 


Filed May 25, 1950. No. 32821. 


1. Elections. The proclamation of the Governor convening an 
extraordinary session of the Legislature to amend, revise, and 
supplement the election laws so as to facilitate absentee voting 
is sufficient to sustain changes as to time in the procedures set 
forth in the election laws in order to accomplish the stated 
purpose of the proclamation. ; 

2. Statutes. An act which purports to amend an unconstitutional 
statute may be held to be amendatory of the valid statute, if 
such there be, which the unconstitutional act purported to amend 
and repeal. 

3. Officers: Elections. The Legislature under its police power may 
properly declare occupants of positions and employees of the 
state and federal governments ineligible as candidates for 
delegates to party conventions and caucuses. 

An act of the Legislature, section 32-1172.02, 

R. S. Supp., 1949, making a person ineligible to be a delegate to 

a county, state, or congressional pre-primary convention, who 

holds a position or employment under the state or federal 

government, is not violative of Article I, sections 1, 3, and 22, of 
the Nebraska Constitution. 

5. Statutes. All things necessary or proper to carry out the general 
object stated in the title of a legislative act are deemed to be 
within the scope of such title. 


6. Legislative Bill No. 167, Laws 1949, contains but one 
subject and the same is clearly expressed in the title, within the 
meaning of Article III, section 14, of the Nebraska Constitution. 

q. The absence of a definition of the words “position or 


employment” contained in Legislative Bill No. 167, Laws 1949, 
does not invalidate the act. If doubt arises as to their meaning 
it can be determined upon judicial inquiry. 


Original action by the state, on the relation of W. O. 
Baldwin, against J. C. Strain, county clerk of Thayer 
County, Nebraska. Writ of mandamus denied. 


Waring & Waring, and Fraser, Connolly, Crofoot & 
Wenstrand, for relator. 
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Clarence S. Beck, Attorney General, Walter E. Nolte, 
and Robert A. Nelson, for respondent. 


Heard before Smmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


CARTER, J. 

This is an action in mandamus brought originally in 
this court by relator to compel the respondent, the county 
clerk of Thayer County, to accept the filing of relator as 
a candidate for delegate to the Democratic county pre- 
primary and post-primary conventions for the years 
1950. and 1952. 

The action involves the constitutionality of section 32- 
1172.02, R. S. Supp., 1949, which provides: “No person 
shall be eligible to be a delegate to either a county, state, 
or congressional pre-primary convention who holds a 
position or employment under (1) the government of the 
United States, or (2) this state.” The relator was, at all 
times here involved, the county attorney of Thayer 
County, Nebraska, and a member of the Game, Foresta- 
tion and Parks Commission of the State of Nebraska. It 
is not disputed that relator is qualified to become a candi- 
date for delegate to the Democratic county pre-primary 
and post-primary conventions unless he is prohibited 
from so doing by the quoted provision of the statute. 

The provision in question was enacted in 1949 as an 
amendatory act purporting to‘amend portions of an act 
passed at the extraordinary session of the Legislature in 
1944. It is contended that the act passed at the extraordi- 
nary session was broader than the proclamation of the 
Governor convening such session of the Legislature and 
that it therefore contravened Article IV, section 8, of the 
Constitution of Nebraska, which provides: “The Gov- 
ernor may, on extraordinary occasions, convene the legis- 
lature by proclamation, stating therein the purpose for 
which they are convened, and the legislature shall enter 
upon no business except that for which they were called 
together.” The proclamation of the Governor convening 
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the extraordinary session, bearing date of March 21, 

1944, insofar as it is pertinent to the issue before us, 
stated: “To amend, revise and supplement the laws of 
the state relating to elections so as to facilitate and afford 
greater opportunity for the exercise of the elective fran- 
chise by absent voters.” Nebraska Legislative Journal, 
57th Extraordinary Session, 1944, p. 2. 

. It is contended that the proclamation of the Governor, 
insofar as it is pertinent here, limited the call of the 
extraordinary session of 1944 to the express purpose of 
facilitating absentee voting, but that Chapter I, Laws 
1944, enacted by such extraordinary session of the Legis- 
lature, amended and revised the election statutes beyond 
the scope of the Governor’s call. It is pointed out that 
Chapter 1, section 29, Laws 1944, purports to amend 
section 32-1135, C. S. Supp., 1941, which deals with the 
formation of new political parties. We point out that the 
only amendment made which in any way changes the 
meaning of the former section designated the period 
prior to a primary or general election at which a conven- 
tion to form a new political party could be held as 70 
days instead of 50. This was clearly done as part of the 
plan to advance the date of such conventions in order to 
facilitate absentee voting by those serving in the armed 
forces in foreign lands. Such an amendment was clearly 
within the scope of the Governor’s call. 

It is urged also that Chapter 1, section 30, Laws 1944, 
purports to amend Chapter 77, section 2, Laws 1943, 
having to do with rotation of names on the ballot and 
the time when the county clerk shall prepare the primary 
ballot and have it ready for distribution to absentee 
voters. The amendment merely changes such time from 
14 to 40 days before the primary election. Such amend- 
ment is clearly for the purpose of facilitating absentee 
voting and is within the scope of the Governor’s call. 

Chapter 1, sections 31, 32, 33, and 34, Laws 1944, like- 
wise amend statutes by changing the time to canvass 
returns and notify candidates and county clerks. Such 
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amendments clearly facilitate absentee voting. 

It is likewise contended that Chapter 1, section 35, 
Laws 1944, amends Chapter 77, section 4, Laws 1943, 
providing for post-primary and pre-primary conventions. 
Chapter 1, section 36, Laws 1944, amends section 32-1201, 
C. S. Supp., 1941, having to do with nominations on the 
nonpolitical ballot. The amendments change the time for 
filing for nonpolitical offices in order to provide more 
time for absentee voters to obtain and return their 
ballots. The amendments made are within the scope of 
the Governor’s call. 

We conclude that the amendments enacted by the 
extraordinary legislative session held in 1944, which 
have been here advanced, are within the scope of the 
Governor’s proclamation and that Chapter 1, Laws 1944, 
does not contravene Article IV, section 8, Constitution 
of Nebraska. Consequently, section 32-1172.02, is neither 
an amendment of an invalid law nor in contravention of 
either Article IV, section 8, Constitution of Nebraska, or 
the proclamation of the Governor made pursuant thereto. 

But even if the statute in question did in fact purport 
to amend an unconstitutional statute, as the relator here 
contends, it would be valid for another reason. If Chap- 
ter 1, Laws 1944, were unconstitutional for any reason, 
the previous acts on the subject would remain in full 
force and effect. Section 32-1172.02, R. S. Supp., 1949, 
would then become a valid amendment to Chapter 77, 
section 4, Laws 1943. In Sullivan v. City of Omaha, 146 
Neb. 297, 19 N. W. 2d 510, we said in our opinion on 
motion for a rehearing at page 307, 21 N. W. 2d 511, as 
follows: “When L. B. 327 was enacted for the purpose 
of amending sections 35-201 to 35-203, inclusive, Comp. 
St. 1929, followed by the repeal of the old sections 
amended, the amending statute simply designated the 
place where the existing and constitutionally effective 
language might be found which it specifically attempted 
to amend. Consequently, L. B. 327 did not simulta- 
neously repeal and reenact an unconstitutional statute, 
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although it had the apparent appearance of having done 
so.” See, Cass County v. Sarpy County, 63 Neb. 813, 89 
N. W. 291; State ex rel. City Water Co. v. City of Kearney, 
49 Neb. 325, 68 N. W. 533. We conclude that the conten- 
tion of relator that section 32-1172.02, R. S. Supp., 1949, 
is void as an attempt to amend an unconstitutional act, 
Chapter 1, Laws 1944, is without merit. 

The relator contends that the Legislature is prohibited 
by the state and federal Constitutions from making a 
person who holds a position or employment under the 
federal or state governments ineligible to be a delegate to 
a county, state, or congressional pre-primary convention. 
It is urged that such an enactment by the Legislature is 
violative of the provisions of the Constitution of Nebraska 
guaranteeing equal rights (Art. I, § 1), due process (Art. 
I, § 3), and the rights of qualified voters to exercise the 
elective franchise (Art. I, § 22). 

The exercise of the elective franchise is a right which 
the law protects and enforces as jealously as property 
rights. It is afforded constitutional protection against 
legislative impairment. Inherently in it is the right of 
persons to combine according to their political beliefs 
and to possess and freely use all the machinery for 
increasing the power of numbers by acting as a unit to 
effect a desired political end. The right to vote in a 
primary election and to participate in party activities is 
amply protected by constitutional provision. But even 
so, the right to use the elective franchise is subject to 
regulation the same as all other rights. It is elementary 
that the extent to which the Legislature may go in the 
exercise of the police power is primarily a matter of 
legislative judgment. It cannot properly go beyond rea- 
sonable regulation. What constitutes reasonable regula- 
tion is primarily for the Legislature to determine, subject 
to judicial review. If the purpose of the regulatory 
measure is legitimate and the means employed to effect 
it are reasonable, the regulation is entitled to judicial 
approval; otherwise not. State ex rel. McGrael v. Phelps, 
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144 Wis. 1, 128 N. W. 1041, 35 L. R. A. N.S. 353. 

The evident purposes of the legislation are to promote 
efficiency and integrity in the discharge of official duties 
and to maintain proper discipline in the public service. 
The Legislature may have desired to limit party activity 
so as to avoid a tendency toward a one-party system. It 
may have thought that government employees too read- 
ily became subordinates for leaders to use in building a 
political machine. The purpose may have been to protect 
them from demands upon their time and a consequent 
neglect of public duties. 

The relator readily concedes that the Legislature may 
reasonably regulate the political activities of state em- 
ployees. He argues that the Legislature by appropriate 
legislation may make political activity a bar to continu- 
ing state employment, but that it cannot make state 
employment a bar to the eligibility of such employee to a 
political office. We fail to see any distinction in principle 
in the two situations. If the Legislature may constitu- 
tionally make political activity a bar to continuing state 
employment, it certainly has the power to declare one in 
the employ of the state ineligible to participate in politi- 
cal activity. It appears to us to be a distinction without 
a difference. 

We desire to point out that in the present case the 
right to exercise the elective franchise is not infringed. 
The class declared to be ineligible as delegates may still 
vote, express their political views, and engage in political 
activity. The prohibition of the statute prevents them 
only from becoming delegates to party conventions while 
holding employment or positions with the state or federal 
governments. There is no impairment of their rights to 
exercise the elective francise. 

In Ex parte Curtis, 106 U. S. 371, 27 L. Ed. 232, 1 S. 
Ct. 381, the court, in passing on the constitutionality of 
an act prohibiting certain officers from requesting, giving 
to, or receiving from any other officer money or property 
for political purposes, said: “The evident purpose of 
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Congress in all this class of enactments has been to pro- 
mote efficiency and integrity in the discharge of official 
duties, and to maintain proper discipline in the public 
service. Clearly such a purpose is within the just scope 
of legislative power, and it is not easy to see why the act 
now under consideration does not come fairly within the 
legitimate means to such an end.” 

In United Public Workers v. Mitchell, 330 U. S. 75, 91 
L. Ed. 754, 67 S. Ct. 556, the court, in upholding the 
constitutionality of the Hatch Act forbidding certain em- 
ployees of the federal government from taking any active 
part in political management or in political campaigns, 
said: “As pointed out hereinbefore in this opinion, the 
practice of excluding classified employees from party 
offices and personal political activity at the polls has 
been in effect for several decades. Some incidents simi- 
lar to those that are under examination here have been 
before this Court and the prohibition against certain 
types of political activity by officeholders has been up- 
held. * * * The conviction that an actively partisan gov- 
ernmental personnel threatens good administration has 
deepened since Ex parte Curtis. Congress recognizes 
danger to the service in that political rather than official 
effort may earn advancement and to the public in that 
governmental favor may be channeled through political . 
connections.” 

In Brownell v. Russell, 76 Vt. 326, 57 A. 103, the 
court had before it a rule for the government of a police 
force which in part provided that “‘no member will be 
permitted to be a delegate or representative to; or mem- 
ber of, any political or partisan convention or caucus, or 
take any part in any political canvass.’” Relator con- 
tested it as being violative of the state Constitution which 
declared that all free men “have a right to elect officers, 
and be elected into office * * *.” In holding the restric- 
tion to be valid, the court said: “It is doubtless true that 
the restrictions imposed must be a reasonable exercise of 
the power granted, and have some just relation to the 
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end in view. It seems to us that the provision in question 
satisfies these requirements. We think the removal of 
the police force from the field of active politics is calcu- 
lated to promote the efficiency of the force and the purity 
of municipal government, and that the rule adopted 
imposes no greater restriction than is reasonably neces- 
sary to the accomplishment of this purpose.” See, People 
ex rel. Clifford v. Scannell, 74 App. Div. 406, 77 N. Y. 8S. 
704; Stowe v. Ryan, 135 Or. 371, 296 P. 857. 

In Ricks v. Department of State Civil Service, 200 La. 
341, 8 So. 2d 49, it was said: “It would appear that the 
provisions in the act prohibiting political activity on the 
part of State employees is a legitimate exercise of legis- 
lative discretion and not violative of the Constitutional 
provisions.” 

In State ex inf. McKittrick v. Kirby, 349 Mo. 988, 163 
S. W. 2d 990, the court aptly said: “Sec. 19 prohibits any 
person in the classified service from using official author- 
ity or influence to coerce political action, or to interfere 
with an election, or from taking an active part in its 
political campaign, or from serving as an officer of a 
political club or orgdnization, or from circulating political 
petitions, working at the polls, distributing badges, favor- 
ing or opposing political candidates. This section, how- 
ever, carefully safeguards the rights of city employees 
to belong to political organizations, to cast their votes 
as they please and to express privately their opinions 
upon political questions. City employees may become 
candidates for public office but only after resigning their 
employment.” 

The cases cited by relator are not in point. Generally 
speaking they deal with limitations upon the right to 
vote or to freely assemble and organize themselves into 
a political party. The statute before us does not limit 
such rights. They remain as before. 

We are of the opinion that the provision in question is 
not violative of Article I, sections 1, 3, and 22, of the 
Constitution. Consequently, a person holding employ- 
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ment or a position under the state or federal governments 
is not eligible to become a candidate for delegate to any 
county, state, or congressional pre-primary convention. 

Relator contends that L. B. I67, enacted by the 1949 
Legislature and which constitutes the origin of section 
32-1172.02, R. S. Supp., 1949, is invalid for the reason that 
it violates Article III, section 14, of the Constitution, pro- 
viding that no bill shall contain more than one subject, 
and the same shall clearly be expressed in the title. The 
title to L. B. 167 contains the following provision: “ * * * 
to provide for selection at county conventions of political 
parties of delegates to the pre-primary state and con- 
gressional district conventions * * *.” It is urged that 
this portion of the title is not of sufficient scope to include 
the regulation of the political activity of state and federal 
government employees by making them ineligible as 
delegates to the pre-primary state and congressional 
district conventions. The contention is without merit. 
The eligibility of candidates for delegates to state and 
congressional district conventions is germane to and a 
part of the subject matter quoted from the title. All 
things necessary or proper to carry out the general 
object stated in the title are deemed to be within the 
scope of such title. The eligibility of candidates for 
delegates is within its purview. We hold that L. B. 167 
contains but one subject and that it is clearly expressed 
in the title, within the meaning of Article III, section 14, 
of the Constitution. See, Van Horn v. State ex rel. 
Abbott, 46 Neb. 62, 64 N. W. 365; Lennox v. Housing 
Authority of City of Omaha, 137 Neb. 582, 290 N. W. 451, 
on rehearing, 137 Neb. 597, 291 N. W. 100. 

It is also contended that section 32-1172.02 is void for 
uncertainty. This is grounded on the contention that the 
use of the words “position or employment” have no well- 
defined meaning and, consequently, it is not clear as to 
the persons whom the Legislature intended to include 
within the act. The words used have a common and 
ordinary meaning. It is not required that such words be 
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defined in the statute. If doubt arises as to its meaning 
it can be determined upon judicial inquiry. Wakeley v. 
Douglas County, 109 Neb. 396, 191 N. W. 337. Giving to 
the words used their ordinary and usual meaning, we 
think the words used include officers and employees, 
whether elected or appointed, whether full-time or part- 
’ time employees, whether their duties involve policy mak- 
ing or otherwise, and whether their duties are strictly 
governmental, industrial, or professional in their nature. 
All persons who occupy offices or positions, or who are 
otherwise employed, under the state or federal govern- 
ments are within the purview of the act. It may be urged 
that such a declaration of ineligibility in the statute is 
unreasonable and is more far-reaching than is necessary 
to correct the evils within the contemplation of the 
act. The regulations imposed not being inhibited by the 
Constitution, the extent to which the Legislature may go 
is primarily a matter of legislative judgment. The courts 
cannot concern themselves with the expediency or wis- 
dom of legislation. If the act is deemed unnecessarily 
burdensome in accomplishing the legislative intent, the 
remedy lies with the Legislature and not the courts. 

For the reasons stated, the application for a writ of 
mandamus will be denied. 

WRIT OF MANDAMUS DENIED. 


STATE OF NEBRASKA EX REL. CiTy OF GRAND ISLAND, 
APPELLEE, V. UNION Paciric RAILROAD COMPANY, 


APPELLANT. 
42 N. W. 2d 867 


Filed June 8, 1950. No. 32729. 


J. Railroads: Municipal Corporations. The statutory duty of a 
railroad company or companies to construct or repair a subway 
viaduct or viaducts within a city is enforceable by mandamus. 

2. Mandamus. A mandamus proceeding is an action at law, and 
findings of fact therein based upon conflicting evidence will 
not be disturbed unless clearly wrong. 
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The pleadings in a mandamus proceeding may be 
amended in the same manner as pleadings in a civil action, and 
the issues thereby joined must be tried and further proceed- 
ings therein had in the same manner as in any other civil action. 

4. Statutes. In construing a statute, the legislative intention is 
to be determined from a general consideration of the whole act 
with reference to the subject matter to which it applies and 
the particular topic under which the language in question is 
found, and the intent so deduced from the whole will prevail 
over that of a particular part considered separately. 

Courts will, when necessary to effectuate the obvious 

intention of the Legislature, construe conjunctive words as 

disjunctive. 

A legislative act will operate only prospectively unless 

the legislative intent and purpose that it should operate retro- 

spectively is clearly disclosed. 

The general saving clause, section 49-301, R. S. 19438, 

applies as though it were expressly incorporated in a repealing 

act, unless abrogated therein. 

Such general saving clause is all-inclusive, and has the 

force and effect of saving all pending actions founded upon a 

statute repealed and all causes of action that accrued thereon 

prior to any such repeal, except where the repealing statute 
itself clearly discloses that it was not the intention of the 

Legislature that such rights and remedies should be saved. 


APPEAL from the district court for Hall County: 
WILLIAM F. SPIKES, JupcE. Affirmed. 


T. W. Bockes, C. B. Matthai, George C. Holdrege, R. 
B. Hamer, and Suhr, Pierce & Cronin, for appellant. 


Harold A. Prince, E. Merle McDermott, and Walter P. 
Lauritsen, for appellee. 


Heard before Simmons, C. J., Carter, MEssMorE, 
YEAGER, CHAPPELL, and WENKE, JJ. 


CHAPPELL, J. 

On February 1, 1949, relator authoritatively filed this 
action in mandamus to compel respondent railroad com- 
pany, owning and operating its tracks across the city’s 
streets, to construct an underpass or subway viaduct 
under such tracks, across Sycamore Street, as required 
by the provisions of section 16-656 et seq., R. S. 1943. 
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An order was entered on February 1, 1949, allowing 
an alternative writ of mandamus, which writ was issued 
and duly served on respondent, commanding it to com- 
mence construction in accordance with plans of the city 
then on file, showing the width, length, strength, and 
‘ materials of such underpass and approaches thereto, or 
show cause on or before March 8, 1949, why it refused 
to do so. 

On March 7, 1949, respondent filed its answer and 
return to the writ. On May 12, 1949, such return was 
amended, alleging substantially that Chapter 28, Laws 
1949, effective April 30, 1949, repealed the provisions 
under which relator was proceeding, thus barring the 
action, and alleging further that the city’s plans were not 
only insufficient but also that the action of the city 
council in passing an ordinance purporting to require and 
approve such plans was null and void because they were 
not “as required by the board of public works” as pro- 
vided by section 16-657, R. S. 1943. Likewise, on May 12, 
1949, relator amended its pleadings to traverse such 
amendments. 

The cause was tried on the merits, and the trial court 
entered its decree on July 29, 1949, finding and adjudg- 
ing the issues generally in favor of relator and against 
respondent and ordering issuance of a peremptory writ 
of mandamus, commanding respondent to commence on 
or before September 1, 1949, construction of the under- 
pass proper and the approaches proper thereto, not to 
exceed 800 feet in length, in accordance with the city’s 
plans, exhibit 28, received in evidence. As a matter of 
course, the word “proper” appearing after the words 
““mderpass” and “approaches” modified each as an ad- 
jective, and was used only to distinguish the one from 
the other. 

Respondent’s motion for new trial was overruled, and 
in conformity with its own motion, issuance of a peremp- 
tory writ of mandamus was stayed, and the judgment 
was superseded. Thereafter respondent appealed to this 
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court, assigning substantially that the judgment was not 
sustained by the evidence and was contrary to law and 
the evidence. We conclude that the assignments have 
no merit. 

The facts are primarily without dispute, except upon 
the respectively alleged sufficiency or insufficiency of 
the plans prepared by the city engineer respecting the 
width, height, strength, and materials of the proposed 
project, of which plans respondent concededly had notice 
at all times. A stipulation filed by the parties on May 
16, 1949, and received in evidence at the trial admitted 
the procedure allegedly followed by the city, and acts 
done by it thereunder, as well as the history and topog- 
raphy of the city, and respondent’s operative relation 
thereto. Primarily, the questions presented for decision 
involve the ultimate validity of the city’s procedure, to- 
gether with its actions thereunder, and the legal effect 
of Chapter 28, Laws 1949, effective after relator’s right 
to compel construction had allegedly accrued, and it had 
incurred and paid obligations resulting therefrom, and 
after the filing of this mandamus action by relator, the 
issuance of an alternative writ, and the filing of respond- 
ent’s return and answer thereto. ; 

Section 16-656, R. S. 1943, provided: “Upon a ma- 
jority vote of the citizens at a regular or special election 
of any city of the first class, the mayor and council shall 
have power to require any railroad company or com- 
panies, owning or operating any railroad track or tracks 
upon or across any public street or streets of the city, 
to erect, construct, reconstruct, complete, and keep in 
repair any subway viaduct or viaducts, upon or along 
such street or streets, and over or under such track or 
tracks, including the approaches to such subway viaduct 
or viaducts, as may be deemed and declared by the mayor 
and council necessary for the safety. and protection of the 
public; Provided, the approaches to any such subway 
viaduct, which any railroad company or companies may 
be required to construct, reconstruct, and keep in repair, 
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shall not exceed for each viaduct a total distance of 
eight hundred feet.” 

Section 16-657, R. S. 1943, provided: ‘Whenever any 
such subway viaduct shall be-deemed and declared by 
ordinance necessary for the safety and protection of the 
public, the mayor and council shall provide for apprais- 
ing, assessing, and determining the damage, if any, which 
may be caused to any property by reason of the con- 
struction of any such subway viaduct and its approaches. 
The proceedings for such purpose shall be the same as 
provided herein for the purpose of determining damages 
to property owners by reason of the change of grade of a 
street, and such damage shall be paid by the city, and 

‘may be assessed by the city council against property 
benefited, and the cost of approaches beyond the distance 
of eight hundred feet may also be assessed by the council 
against property benefited by reason of the construction 
of any such subway viaduct and its approaches. The 
width, height, and strength of any such viaduct and the 
approaches thereto, and the material thereof, shall be 
as required by the board of public works, and as may be 
approved by the mayor and council.” 

Respondent conceded that relator complied with every 
provision of such statutes except the last sentence of 
section 16-657, R. S. 1943. The city conceded that it had 
no board of public works, but contended that the appoint- 
ment of such a board was optional, not mandatory, as 
demonstrated by other related statutory provisions, in 
which event the mayor and council had authority to and 
did require and approve the width, length, strength, and 
materials of the proposed underpass. 

In that connection we call attention to the fact that in 
the original act, Chapter 18, Laws 1901, § 118, p. 302, 
such last sentence read: “The width, height, and strength 
of any such viaducts and the approaches thereto, the 
material therefor, and the manner of the construction 
thereof, shall be as required by the board of public 
works, as may be approved by the mayor and council.” 


VoL. 152] JANUARY TERM, 1950 777 
State ex rel. City of Grand Island v. Union Pacific R. R. Co. 


(Italics supplied.) It will be noted that the portion 
thereof italicized was eliminated from section 16-657, R. 
S. 1943, by Chapter 42, Laws 1919, § 1, p. 125, which act 
also, by amendment, included the duty of railroads to 
build subway viaducts or underpasses. As the statute 
now appears, it is evident that “the manner of the con- 
struction” of such an underpass was for determination by 
respondent and not relator. 

Chapter 28, Laws 1949, effective April 30, 1949, did 
not abrogate the duty but generally changed the mode 
and manner of procedure for requiring the duty of 
railroads to construct viaducts over or subways under 
their tracks, in metropolitan and primary as well as cities 
of the first class, and provided for apportionment of the 
cost thereof between the railroad company or companies 
and the city. Section 17 of the act provided that nothing 
therein should modify, change, or abrogate any obliga- 
tion of the railroad company or companies “to maintain, 
reconstruct, or keep in repair any viaduct or subway 
heretofore built or any replacement thereof under any 
agreement, statute, or ordinance previously in effect.” 
Also, in the light of the fact that the act repealed parts 
of Chapter 14, article 3, Chapter 15, article 7, and Chap- 
ter 16, article 6, R. S. 1943, it provided in section 18: 
“Nothing in this act shall be construed to repeal or amend 
any statute except those statutes hereinafter specifically 
repealed, but shall be construed as independent, supple- 
mental, and additional thereto, and as an independent 
act to provide the entire powers, facilities, and expendi- 
tures necessary to accomplish the elimination of grade 
crossings in the manner herein specified. No other stat- 
ute shall be effectual as a limitation upon the powers or 
proceedings herein contained. Other statutes may be 
relied upon, if need be, to supplement and effectuate 
the purposes herein contained.” 

Neither in the title nor in the body of the repealing 
act was there any provision that the general saving 
clause, section 49-301, R. S. 1943, should not apply. That 
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section provides: “Whenever a statute shall be repealed, 
such repeal shall in no manner affect pending actions 
founded thereon, nor -causes of action not in suit that 
accrued prior to any such repeal, except as may be 
provided in such repealing statute.” 

Respondent’s contentions will be disposed of in the 
light of the foregoing preliminary statement, and the 
evidence adduced. 

In that connection, an examination of the record 
discloses competent evidence sufficient to sustain the 
following: 

Agents of respondent and its predecessors founded or 
laid out the original town of Grand Island on both sides 
of its right-of-way. Several streets in the original town 
were opened across respondent’s tracks, and others were 
left closed. Grand Island is now a city of the first class, 
with a population of approximately 25,000, and is located 
on both sides of respondent’s right-of-way. The major 
part of the business district is on the south side, but 
approximately two-thirds of the population live on the 
north side. Respondent’s railroad tracks run generally 
east and west practically a block north of Third Street, 
the city’s main business street. The main portion of the 
business district is located between Sycamore on the east 
and Elm on the west, both of which are open streets. 
The next street west of Sycamore is Pine, open across 
the tracks; then Wheeler and Locust, both closed; then 
Walnut, open; then Cedar, closed; and finally Elm, an 
open street. Because Wheeler and Locust Streets are 
closed, traffic from the north generally funnels into either 
the east or west end of the business district. Such traffic 
over Nebraska Highway No. 2, United States Highway 
No. 281, and city streets from the west generally funnels 
into the west end of the business district. Such traffic 
from the east and northeast generally funnels into the 
* east end of the business district. 

Respondent’s passenger station is located approxi- 
mately midway between Pine and Walnut Streets, and 
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its freight station is just east of Sycamore Street. In 
recent years almost every passenger train, when stopped 
at the station, has blocked either Pine or Walnut Streets, 
to say nothing of freight trains which are sometimes 100 
cars in length, which even when moving take five min- 
utes and more to clear the crossings, which are also con- 
sistently blocked by standing trains sometimes as long as 
25 to 30 minutes at a time. Because thereof, teachers 
and children have been tardy at school, and traffic has 
been held up and deviated, while pedestrians at times 
crawled through between the freight cars. 

Fourteen of respondent’s tracks, counting both main 
line and switch facilities, cross Sycamore Street, over 
which admittedly an average of 24 passenger and 25 
freight trains pass each day, exclusive of switch engines, 
as many as 15 to 31 of which crossed it every eight hours 
during a traffic survey made by relator. Such survey 
also disclosed that the number of motor vehicles and 
other such traffic passing over such tracks in eight hours 
was from 1,025 to ‘1,585, and the number of pedestrians 
from 282 to 380 during the same period. Two people 
have been killed and there have been several less serious 
accidents at the Sycamore Street crossing in recent years. 

Contrary to respondent’s contention, the necessity for 
an underpass for the safety and protection of the public, 
as deemed and declared by the mayor and council and 
alleged by relator, was amply supported by the evidence. 
An underpass at Eddy Street, 2,672 feet west of Sycamore 
Street, then under construction, could not logically be 
said to have alleviated that situation. 

Early in the summer of 1947, the city authoritatively 
employed an engineer to prepare plans for the underpass. 
He obtained from respondent’s engineers, who had there- 
tofore constructed many, from 20 to 50, underpasses for 
' respondent, the information which he required to design 
such an underpass. He then prepared plans which were 
filed with the city clerk on September 3, 1947, a copy 
of which was sent to respondent. Those plans disclosed 
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the required and approved length, width, height, 
strength, and materials for the underpass, and ap- 
proaches thereto, by the use of drawings, words, figures, 
and recognized standard engineering symbols. 

As early as September 26, 1947, the mayor entered 
into authoritative negotiations with respondent con- 
cerning construction of the underpass. By stipulation, 
respondent had full notice and knowledge of the city’s 
plans at all times. As a matter of fact, it ultimately 
received five copies thereof, and a copy of the plans re- 
ceived in its office on October 3, 1947, is exhibit 28 
received in evidence, from which, by the use of recog- 
nized engineering practices, respondent admittedly made 
detailed plans, blueprints, and work sheets, exhibit 34, 
received in evidence, sufficient to make a comprehensive 
estimate of the cost of construction. From the day re- 
spondent received the city’s plans until this action was 
brought, it made no objection whatever to them. In the 
meantime, it did request information with regard to the 
water table, substrata, and relevant matters, which the 
city furnished without delay. Upon other occasions, 
relator offered to furnish any other information which 
respondent might deem necessary, but such information 
was never requested by respondent. 

On February 26, 1948, the mayor and council passed 
an ordinance deeming and declaring the necessity for 
the underpass, calling for an election, and appointing a 
board of appraisers as provided by sections 16-656 and 
16-657, R. S. 1943. On the same date they passed a 
resolution approving the plans and directing that a copy 
be filed with the city clerk for inspection by the public 
pending the election. 

The appraisers took the oath, ascertained the damages 
to private property by reason of the proposed construc- 
tion of the underpass, and made a report thereof to the 
council before election. The total damages so allowed 
were $59,500, of which amount $2,500 was paid on No- 
vember 10, 1948, and $5,000 on December 16, 1948, or a 
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total of $7,500. No appeals were taken from damages 
allowed in three cases for the sum of $20,500, but appeals 
were taken in eight cases from allowances of a total of 
$31,500, which appeals are still pending. 

The election was held on April 6, 1948, in the manner 
provided by law, without any objection by respondent, 
which election resulted in a vote of 4,640 for and 401 
against requiring construction of the underpass. The 
votes were duly canvassed and the proposition declared 
carried by the mayor and council. Respondent was then 
notified of the result, whereupon it requested delay of 
construction until a later date. 

On June 2, 1948, an ordinance was passed approving 
awards of the appraisers and appropriating money to 
pay such damages allowed by them. 

On July 7, 1948, an ordinance was read the first time 
approving the city’s plan for the width, height, strength, 
and materials of the underpass then on file with the 
city clerk, and requiring respondent to accordingly com- 
mence construction thereof not later than October 1, 1948. 
However, after first reading, such ordinance was laid 
over, with instructions for the city clerk to notify re- 
spondent’s legal department that if they had any objec- 
tions to the plans or any suggestions with regard to con- 
struction, they should present the same at the next meet- 
ing of the council on July 21, 1948. . 

On July 21, 1948, counsel for respondent appeared be- 
fore the mayor and city council and requested postpone- 
ment of construction until a later date. He then made no 
criticism or objections to the city’s plans, and made no 
request for additional information. At that meeting the 
ordinance was read a second time, but the request made 
by respondent for postponement was referred to the 
street and alley committee for its consideration, and the 
council meeting was continued to August 4, 1948. 

On August 4, 1948, the street and alley committee pre- 
sented a report to the mayor and council recommending 
that respondent be given two months additional time to 
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commence construction. Thereupon, the ordinance was 
amended and passed by the mayor and council, giving 
respondent until December 1, 1948, and requiring it to 
commence construction on that date in conformity with 
such plans. At the same meeting, it appropriated the 
sum of $199,792.34 for payment of the city’s estimated 
share of the cost of such construction. 

On December 2, 1948, the city, at respondent’s re- 
quest, sent it detailed information with regard to the 
water table and substrata. Reply thereto was received 
on December 10, 1948, requesting further time to ascer- 
tain costs. However, three days preceding such reply, 
counsel for respondent wrote its chief engineer that it 
was respondent’s intention to write the city “in further 
attempt to postpone a final showdown,” and informed 
the engineer, “we must immediately prepare to defend lit- 
igation which may be commenced at any time.” Therein, 
such engineer was directed to prepare “preliminary plans 
and estimate of costs * * * both as to an underpass and 
an overpass at this point” which “must be in enough de- 
tail to withstand cross-examination” since “The defense 
to such a suit must be founded in the contention that the 
city is acting in an arbitrary and unreasonable manner, 
and of course such an argument finds part of its founda- 
tion in the tremendous cost of the structures.” Such a 
defense, however, was not presented in the case at bar. 

Plans theretofore made by the city and forwarded to 
respondent were enclosed in that letter, from which 
engineers of respondent made detailed “preliminary 
plans and estimate of costs” as requested by its attorney. 
Thereafter, respondent made no attempt to commence 
construction, and this action was filed. 

As early as Chicago, B. & Q. R. R. Co. v. State, 47 Neb. 
549, 66 N. W. 624, 41 L. R. A. 481, 53 Am. S. R. 557, af- 
firmed 170 U. S. 57, 18S. Ct. 513, 42 L. Ed. 948, involving 
a similar statute, it was concluded that the statutory duty 
of a railroad company or companies to construct or repair 
viaducts within a city was enforceable by mandamus. 
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This court has also consistently adhered to the general 
rule that a mandamus proceeding is an action at law. 
State ex rel. Miller v. Lancaster County, 13 Neb. 223, 13 
N. W. 212; State v. Affholder, 44 Neb. 497, 62 N. W. 871; 
State v. Farrington, 86 Neb. 653, 126 N. W. 91. In the 
light thereof, it was held in State ex rel. Lackey v. Ger- 
ing & Ft. Laramie Irrigation District, 129 Neb. 48, 260 
N. W. 568, followed in State ex rel. Heil v. Jakubowski, 
151 Neb. 471, 38 N. W. 2d 26 that: “Finding of fact in a 
mandamus proceeding, based on conflicting evidence, 
will not be disturbed on appeal unless it is clearly wrong.” 
As stated in another way, it was held in State ex rel. 
McMillin v. Boyd County, 130 Neb. 898, 266 N. W. 764, 
also a mandamus proceeding, that: “The findings of 
the trial judge on a question of fact in a law action will 
not be disturbed by this court when supported by com- 
petent evidence.” 

In that connection, the effect of the trial court’s decree 
was to find, as a matter of fact, that the plans, exhibit 
28, prepared by relator’s engineer, sufficiently disclosed 
the width, height, strength, and materials of the under- 
pass and approaches thereto, as approved and required 
by the mayor and city council. Contrary to respondent’s 
contention, an examination of the record discloses that 
the trial court’s finding in that regard was not only amply 
sustained by competent evidence adduced by relator, 
but was also supported by admissions made by respond- 
ent’s witnesses with relation to its plans, exhibit 34, 
made from exhibit 28, both of which were offered in evi- 
dence by relator. 

Respondent argued that the proceedings were fatally 
defective because relator had no board of public works, 
therefore no such board required the width, height, 
strength, and materials of the underpass as set forth 
in section 16-657, R. S. 1943. We conclude that the 
contention has no merit. 

In the first place, the express power and authority to 
require respondent to erect, construct, reconstruct, com- 
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plete, and keep in repair such underpass was vested in 
the mayor and council and the electorate of the city by 
section 16-656, R. S. 1943, which prescribed the conditions 
precedent necessary to exercise such power and authority. 
On the other hand, the manner of its construction was 
left with respondent, although the city, for the benefit 
of the public, was authorized by section 16-657, R. S. 
1943, to require and approve not only the material of 
which it was to be constructed, such as wood, steel, or 
concrete, but also its width, height, and strength. The 
statute involved did not require the city to furnish the 
railroad company any plans as a condition precedent to 
the exercise of the power. In any event, the city did 
authoritatively furnish respondent sufficient plans. 
The trial court in effect so found, and we sustain that 
conclusion. 

In In re Application of Rozgall, 147 Neb. 260, 23 N. W. 
2d 85, this court said: “It has been aptly stated that 
‘In construing a statute, the legislative intention is to be 
determined from a general consideration of the whole 
act with reference to the subject matter to which it 
applies and the particular topic under which the language 
in question is found, and the intent as deduced from the 
whole will prevail over that of a particular part con- 
sidered separately.’ 59 C. J., Statutes, § 594, p. 993. It 
has also been stated with authority that ‘Provided always 
that the interpretation is reasonable and not in conflict 
with the legislative intent, it is a cardinal rule of con- 
struction of statutes that effect must be given, if possible, 
to the whole statute and every part thereof. To this end 
it is the duty of the court, so far as practicable, to recon- 
cile the different provisions so as to make them consistent, 
harmonious, and sensible. Just as. an interpretation 
which gives effect to the statute will be chosen instead of 
one which defeats it, so an interpretation which gives 
effect to the entire language will be selected as against 
one which does not.’ 59 C. J., Statutes, § 595, p. 995. See, 
also, Drainage District No. 1 of Lincoln County v. Kirk- 
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patrick-Pettis Co., 140 Neb. 530, 300 N. W. 582.” 

The history of the statutes involved may be readily 
traced, and it will not be repeated here. It is sufficient 
to say that obviously, as provided by section 16-325, 
R. S. 1943, now section 16-325, R. S. Supp., 1949, section 
16-253, R. S. 1943, section 16-320, R. S. 1943, and other 
related sections, the appointment of a board of public 
works by a city of the first class is entirely optional, and 
when such board is so established it is completely sub- 
ordinate to the mayor and council, and required to 
perform only such duties in the manner and form as 
may be required and approved by the mayor and coun- 
cil, who in any event possess all legislatively delegated 
powers. In the absence of such a board the mayor and 
council, with assistance of the city engineer, have full 
power and authority. 

The last sentence of section 16-657, R. S. 1943, pro- 
vided: ‘The width, height, and strength of any such 
viaduct and the approaches thereto, and the material 
thereof, shall be as required by the board of public works, 
and as may be approved by the mayor and council.” 
(Italics supplied.) If the appointment of a board of 
public works is optional, and we so hold, then the mate- 
rial part of the foregoing sentence should be and is 
construed to provide: shall be as required by the board 
of public works, or as may be approved by the mayor 
and council. 

In that regard, it was held in State ex rel. Spillman v. 
Brictson Mfg. Co., 114 Neb. 341, 207 N. W. 664, 44 A. L. 
R. 1172: “Courts will, when necessary to effectuate the 
obvious intention of the legislature, construe conjunc- 
tive words as disjunctive.” That rule has application 
and is controlling here. To hold otherwise would give 
validity to an absurdity which the Legislature never 
intended. 

Respondent argued that there was a material variance 
between the command of the ordinance imposing the 
duty attempted to be enforced and the command of the 
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alternative writ, together with a further variance be- 
tween both of such commands and that found in the 
judgment allowing the peremptory writ, which variance 
was allegedly fatal to relator’s action. We conclude that 
the contention has no merit. 

The basis for the contention was that the ordinance 
referred to plans then on file with the city clerk, while 
the alternative writ referred to plans then on file in the 
office of the city engineer, and that the judgment allow- 
ing and ordering issuance of a peremptory writ as 
prayed, commanded respondent “to commence the con- 
struction of the underpass proper and the approaches 
proper thereto, said approaches not to exceed 800 feet 
in length, in accordance with the plans introduced in 
evidence in this cause, Exhibit No. 28, on or before the 
first day of September, 1949.” 

In that connection, it will be noted that exhibit 28 was 
concededly the plans referred to in the ordinance, which 
plans concededly were and had been on file with the 
council and the city clerk since September 3, 1947, five 
copies of which had been at one time or another fur- 
nished respondent. No contention is or could be logic- 
ally made that they were not the same plans. 

Relator’s petition, motion, and affidavit show exactly 
what plans were referred to, and referred to them spe- 
cifically as having been filed in the office of the city 
clerk. Respondent, in its answer to the alternative writ, 
without objection to its form, admitted that such plans 
were prepared as alleged, and that the ordinance here- 
tofore referred to was introduced and prepared as al- 
leged. The entire case was tried upon the theory that 
exhibit 28 was such plans and no peremptory writ has 
ever been issued because it was stayed by respondents. 

Doubtless, under the circumstances, the purported 
variance was at most a stenographic or clerical error, 
and immaterial. As stated in 38 C. J., Mandamus, § 712, 
p. 932: “However, even where this strict rule prevails, 
mere verbal and immaterial variances between the two 
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writs will be disregarded. * * * It is said that in those 
states where either by statute or by the prevailing rules 
of practice the right of amendment of pleadings has been 
extended to writs of mandamus, the practice now is to 
direct the mandate of the alternative writ to be so 
amended as to conform to the command of the peremp- 
tory writ.” 

Section 25-2164, R. R. S. 1943, specifically provides: 
“No other pleading or written allegation is allowed than 
the writ and answer. These are the pleadings in the 
case, and have the same effect and are to be construed 
and may be amended in the same manner as pleadings 
in a civil action; and the issues thereby joined must be 
tried, and the further proceedings thereon had in the 
same manner as in a civil action.” 

In that regard, it was said in State v. Karr, 64 Neb. 
514, 90 N. W. 298: “No doubt the particular thing com- 
manded by the peremptory writ must be found in ‘a 
similar form’ in the alternative writ; that is, nothing 
can be contained in the peremptory writ that is not 
embraced in the alternative writ. The liberal rules of 
amendments provided by the Code apply to this proceed- 
ing. If the relators are entitled to the thing commanded 
in the alternative writ, no doubt verbal inaccuracies in 
the writ might be amended to conform to the proofs.” 
See, also, Kas v. State, 63 Neb. 581, 88 N. W. 776; Steidl 
v. State, 63 Neb. 695, 88 N. W. 853. 

The foregoing rules control defendant’s contention. 
Respondent was not actually misled to its prejudice in 
‘maintaining its defense to the material issues raised 
by relator’s pleadings, which stated a cause of action. 
An amendment to the order for, or to the alternative 
writ itself, could not materially change respondent’s 
defense already made as if so amended. Therefore, in 
conformity with section 25-852, R. R. S. 1943, they will 
be treated here as amended to conform to the proof, 
by changing the word “engineer” therein to “clerk” 
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with directions that the peremptory writ shall issue in 
conformity therewith. 

There remains for decision respondent’s primary con- 
tention that the enactment of Chapter 28, Laws 1949, 
effective April 30, 1949, was a bar to maintenance of 
this action. We conclude that the contention has no 
merit. 

In that regard, the question of whether or not the 
Legislature had the power and authority to enact such 
legislation is not presented. We may assume for the 
purpose of argument only that it did have such power 
and authority. We may even assume for the purpose of 
argument only that it could have made such legislation 
operative retrospectively and could have provided that 
the general saving clause, section 49-301, R. S. 1943, 
should have no application. This is true because the 
act itself did neither the one nor the other. 

This court only recently reaffirmed the rule that: “A 
legislative act will operate only prospectively and not 
retrospectively, unless the legislative intent and purpose 
that it should operate retrospectively is clearly dis- 
closed.” School District of Omaha v. Adams, 151 Neb. 
741, 39 N. W. 2d 550. Neither the title nor the act it- 
self, nor any other related statute contains any provision, 
express or implied, from which this court could conclude 
that the Legislature intended the act to operate either 
retrospectively or abrogate the general saving clause. 

The general saving clause statute, section 49-301, R. S. 
1943, was passed in 1873. See General Statutes of 1873, 
p. 1056. 

Bennet v. Hargus, 1 Neb. 419, relied upon by re- 
spondent, was decided in 1859, but did not appear in 
the Nebraska Reports until 1871. Therein it was held 
that: “A right of action or remedy, founded solely upon 
a statute or a suit to enforce such remedy, not prose- 
cuted to judgment, is determined by the repeal of the 
statute.” That holding, however, as hereinafter ob- 
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served, was abrogated in all material respects by enact- 
ment of the general saving clause. 

Globe Publishing Co. v. State Bank of Nebraska, 41 
Neb. 175, 59 N. W. 683, 27 L. R. A. 854, decided in 1894, 
followed and reaffirmed Bennet v. Hargus, supra, in 
spite of and without. mentioning the general saving 
clause statute then in full force and effect. 

Thereafter followed Kleckner v. Turk, 45 Neb. 176, 
63 N. W. 469; Thompson v. West, 59 Neb. 677, 82 N. W. 
13, 49 L. R. A. 337; and Hanscom v. Meyer, 61 Neb. 798, 
86 N. W. 381, all of which took cognizance of, discussed, 
and applied the general saving clause statute. 

The last-cited opinion, after quoting such statute, 
said: “The repealing act of the sections mentioned is 
general in its terms and contains nothing to indicate 
any legislative intent other than that the general section 
governing repeals, just quoted, should apply with the 
same force it possesses in relation to any other repealed 
statute. A general saving clause regarding repealed stat- 
utes is by the authorities held to apply as though it was 
expressly incorporated in the repealing act, and this 
view of its effect has heretofore been announced by this 
court in the case of Kleckner v. Turk, 45 Nebr., 176, 195, 
where it is observed * * *: “The general saving clause 
of our statute would have saved all actions pending under 
the provisions of the sections repealed, or causes of action 
not in suit, that accrued prior to the passage of the re- 
pealing act, if it had not been expressed in or clearly 
shown by the statute of 1891, which repealed sections" 
136 and 139, that it was not the purpose of the legisla- 
ture that such pending actions and those accrued, but 
not in suit, should be preserved,’ citing Gilleland v. 
Schuyler, 9 Kan., 569; State v. Boyle, 10 Kan., 113. 
Sutherland on Statutory Construction states the rule 
as follows: “The legislature has the power to pass a 
general saving statute, which shall have the force and 
effect to save rights and remedies, except where the 
repealing statute itself shows that it was not the in- 
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tention of the legislature that such rights and remedies 
should be saved. Though one legislature cannot. bind 
future legislatures, and each can make its laws prevail 
against any that exist, and its intention in that regard 
will be law; yet, as all legislatures are presumed to 
proceed with a knowledge of existing laws, they may 
properly be deemed to legislate with general provisions 
of such a nature in view.’ Sutherland, Statutory Con- 
struction, sec. 226, and cases cited. In section 167 it is 
observed by the same author: ‘The effect of repeal upon 
inchoate rights, upon offenses and upon incomplete pro- 
ceedings may be avoided by a saving clause providing 
that it shall not affect such rights, prosecutions for 
such offenses, or such proceedings, or by a general 
statute for that purpose. Such general statutes have 
been enacted in nearly all of the states as well as by 
congress.’ In Thompson v. West, 59 Nebr., 677, recently 
decided in this court, it is held first: ‘In the absence of 
a general saving clause, the repeal of a statute will not 
affect a suit previously brought to enforce a right founded 
thereon or accrued thereunder.’ ” 

In Lower v. State, 109 Neb. 590, 191 N. W. 674, this 
court said: “However, we do not find it necessary to 
decide that question’in view of the provisions * * * 
cited by the attorney general, commonly known as the 
‘general saving clause act.’” The opinion then quoted 
such statute, and said: “The same question that is be- 
fore us arose in Michigan where a criminal statute was 
repealed, as in the present case, without an express sav- 
ing clause. But that state has a general saving clause 
statute similar to ours, and, as,in our statute, the word 
‘actions’ is used without any qualifying words. The 
court there held that if the legislature did not intend that 
the word ‘actions’ should be used in its broad sense, so 
as to include both civil and criminal actions, it would 
have used other restrictive expressions, such as ‘civil . 
actions’ or ‘actions for damages,’ and that, having failed 
to do so, it plainly appeared that it was the legislative 
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intention to include both civil and criminal actions within 
the purview of the statute. In re Adler, 171 Mich. 263. 

“The word ‘actions,’ in a legal sense, has been defined 
as ‘a judicial proceeding for the enforcement or protec- 
tion of a right, the redress or prevention of a wrong, or 
the punishment of a public offense.’ Webster’s New 
International Dictionary. 

“It will, of course, be presumed that the legislature 
knew that section 3097 (now section 49-301, R. S. 1943) 
was and had been a part of the substantive law of the 
state almost 50 years when the 1921 act was adopted. 
It goes without saying that, if it had not been for the 
general saving clause statute, the legislature would in 

‘all probability have incorporated such a clause in the 
new act when the section in question was repealed.” 

In State ex rel. Spillman v. Security State Bank, 116 
Neb. 223, 216 N. W. 803, this court said: “Further, sec- 
tion 39, ch. 191, Laws 1923, involved in this case, was 
repealed, without a saving clause, by section 18, ch. 30, 
Laws 1925, which became effective April 1st of that year. 
However, such repeal did not affect the matters involved 
herein, as section 3097, Comp. St. 1922 (which section 
took effect February 21, 1873, after Bennet v. Hargus, 1 
Neb. 419, was decided) provides: * * *.” The opinion 
then quoted the statute, and said: “This section was 
construed by us in Lower v. State, 109 Neb. 590, wherein 
we gave it a literal interpretation. It follows that our 
holding in Globe Publishing Co. v. State Bank of Ne- 
braska, 41 Neb. 175, filed June 6, 1894, in so far as the 
same conflicts with our conclusion herein, and with 
Lower v. State, supra, is overruled.” (Italics supplied.) 
See, also, Arnold v. Hawley, 128 Neb. 766, 260 N. W. 284. 

City of Fremont v. Dodge County, 130 Neb. 856, 266 
N. W. 771, and City of Beatrice v. Gage County, 130 
Neb. 850, 266 N. W. 777, relied upon by respondent, 
are not controlling here. The title of Chapter 88, 
Laws 1935, p. 284, the act involved in those cases, read 
in part: “to provide that the general saving clause of 
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the statutes of Nebraska, Section 49-301, Compiled Stat- 
utes of Nebraska, 1929, shall not apply to this act; to 
repeal said original section, and to declare an emergency.” 

The body of such act also read in part: “Provided, 
further, that the general saving clause of the statutes of 
Nebraska, Section 49-301, Compiled Statutes of Nebraska, 
1929, shall not apply to preserve to any municipality or 
governmental subdivision any right which such munic- 
ipality or governmental subdivision may have had or 
claimed with respect to said moneys collected in counties 
under township organization as a county road levy and 
which have not heretofore been paid to such municipality 
or governmental subdivision, and provided further that 
the provisions of this section as amended shall take 
effect from and after its passage and approval, and 
shall be held and taken to apply to any case now pending 
and in which judgment has not become final in a court 
of last resort and to any case hereafter brought in any 
court in this state.” 

The primary question raised and affirmatively an- 
swered in those two cases was whether or not legislation 
so providing was constitutional. The act involved in the 
case at bar contained no such provisions. Therefore, as 
heretofore observed, the question presented here is not 
what the Legislature could lawfully do but rather what 
it did do. 

The opinion in City of Beatrice v. Gage County, supra, 
at page 854, cited and quoted from Bennet v. Hargus, 
supra, simply to illustrate the applicable rule and con- 
clusion to be reached in those cases wherein no compre- 
hensive saving clause appeared in the repealing act itself, 
and there was no general saving clause statute existent, 
or by analogy, wherein there was such a statute, but the 
repealing act itself expressly provided that a general 
saving clause statute such as our own should not apply. 

Insofar as applicable here, section 49-301, R. S. 1943, 
is all-inclusive and thus controlling. Relator’s rights and 
cause of action matured and accrued, and this action was 
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brought and pending long before Chapter 28, Laws 1949, 
was enacted repealing sections 16-656 and 16-657, R. S. 
1943. There was no express abrogation therein of the 
general saving clause and the repeal without such abroga- 
tion did not affect the case at bar. State ex rel. Cleve- 
land Ry. Co. v. Atkinson, 138 Ohio St. 157, 34 N. E. 2d 
233; Lincoln County v. Oneida County, 80 Wis. 267, 50 
N. W. 344. 

People ex rel. City of Buffalo v. New York Centra] 
& Hudson River R. R. Co., 156 N. Y. 570, 51 N. E. 312, 
parallels the case at bar upon the foregoing question pre- 
sented. There is a difference in the wording of the two 
general saving clause statutes, but in all material re- 
spects one is as all-inclusive as the other upon all fu- 
ture legislation. Relator therein brought mandamus 
against respondent under the provisions of an 1853 act 
to require respondent to cause a street to be taken across 
its tracks. While that action was pending, the Legisla- 
ture repealed the statute. Respondent contended that 
such repeal barred the proceeding because there was 
no saving clause in the repealing act. Relator argued, 
as in the case at bar, that by virtue of the general saving 
clause statute the act of 1853 was not repealed but con- 
tinued in full force and effect so far as that proceeding 
was concerned. The court sustained that contention, 
saying: “These provisions are general in character and 
apply to all future legislation.” 

Thereafter, in People ex rel. City of Niagara Falls 
v. New York Central & Hudson River R. R. Co., 158 N. 
Y. 410, 53 N. E. 166, dealing with a converse situation, 
the court said: “We held in People ex rel. City of Buffalo 
v. New York Central & Hudson R. R. R. Co., (156 N. Y. 
570) that the effect of the provisions of section 31 of 
the Statutory Construction Law (Laws of 1892, chap. 
677) is to preserve a proceeding pending in a court to 
compel a railroad to take a street across its tracks after 
the preliminary steps have been taken as provided by 
chapter 62 of the Laws of 1853, notwithstanding the re- 
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peal of such act by chapter 754 of the Laws of 1897. 
In that case the city of Buffalo had not only acquired 
the right to compel the railroad to take a street across 
its tracks, but it had also instituted proceedings by man- 
damus to effectuate that result before the act of 1897 
went into operation, and the right to prosecute a pro- 
ceeding thus commenced to final effect, notwithstanding 
the repeal of the statute authorizing it, is preserved by 
the section of the Statutory Construction Law to which 
we have referred. 

“This case presents an entirely different situation; for 
when the act of 1897 took effect, this relator had not in- 
‘stituted a proceeding by mandamus to compel defendants 
to carry the street over its tracks; indeed, it had not 
even acquired the right to institute such a proceeding.” 

In the light of the foregoing, this court will not by ju- 
dicial interpretation conclude that the Legislature in- 
tendtd in the act involved to abrogate the operation of 
section 49-301, R. S. 1943. 

Respondent argued that sections 17 and 18 of Chap- 
ter 28, Laws 1949, were special saving clauses which 
nullified or made inoperative the general saving clause 
by reason of the construction doctrine of expressio 
unius est exclusio alterius. 

We conclude that the contention has no merit because 
sections 17 and 18 were not saving clauses in any sense 
as generally understood. A saving clause is a restric- 
tion in a repealing act, which is legislatively intended 
to save “pending actions founded” on the statute re- 
pealed, and “causes of action not in suit that accrued 
prior to any such repeal.” § 49-301, R. S. 1943. 

On the other hand, as stated in 59 C. J., Statutes, 
§ 638, p. 1087: “A proviso is a clause engrafted on a 
preceding enactment for the purpose of restraining or 
modifying the enacting clause, or of excepting some- 
thing from its operation which otherwise would have 
been within it, or of excluding some possible ground of 
misinterpretation of it, as by extending it to cases not 
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intended by the legislature to be brought within its 
purview. The proviso is generally introduced by the 
word ‘provided,’ but its existence and effect are to be 
determined rather by its matter and substance than by 
its form;**.*.*,” 

Section 17, and section 18 as well, upon which re- 
spondent relies, were simply special provisos and noth- 
ing more. We must assume that the Legislature was 
familiar with the purposes and provisions of the gen- 
eral saving clause statute. Admittedly, as disclosed by 
respondent’s reply brief, the Legislature knew about 
the situation in Grand Island, and the pendency of 
this litigation, yet it passed the act without any men- 
tion of the general saving clause statute. The legislative 
intent is clear. This court cannot abrogate the general 
saving clause statute by judicial fiat. 

Other propositions of law presented in the briefs re- 
quire no discussion. 

For the reasons heretofore stated, the judgment of 
the trial court should be and hereby is affirmed. 

AFFIRMED, 


HENRY MULDER,. PLAINTIFF IN ERROR, V. STATE OF 
NEBRASKA, DEFENDANT IN ERROR. 
42 N. W. 2d 858 


Filed June 8, 1950. No. 32747. 


1. Evidence. A photograph proved to be a true representation of 
the person, place, or thing which it purports to represent, is 
competent evidence of anything of which it is competent and 
relevant for a witness to give a verbal description. 

Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation having other- 
wise been laid for its reception in evidence, it may properly be 
received, even though it may present a gruesome spectacle. 

8. Trial. In passing upon the validity of part of an instruction, 
it must be considered not only in the light of all the language 
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used in the particular instruction of which it is a part, but also 
all other instructions given by the trial court. 


4, In the absence of requested instructions upon the sub- 
ject, it is not error for a trial court in a criminal case to fail to 
instruct upon lesser included offenses. 

5. Where misconduct of a prosecutor in argument has not 


violated the fundamental rights of a defendant, the error is or- 
dinarily cured by timely objection which is sustained, with in- 
structions for the jury to disregard the statement. 

6. Trial: Appeal and Error. Affidavits used in the trial of issues 
of fact must be preserved in the form of a bill of exceptions in 
order to be available to the complaining party on appeal or 
petition in error. 


Error to the district court for Lancaster County: 
RaupH P. WILson, JupcE. Affirmed. 


Herbert W. Baird, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Walter E. 
Nolte, for defendant in error. 


Heard before Srmmowns, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLaucu, JJ. 


CHAPPELL, J. 

An information charged that plaintiff in error, here- 
inafter called defendant, committed an assault with in- 
tent to do great bodily injury. Upon a plea of not guilty 
he was tried to a jury and found guilty as charged. The 
trial court overruled his motion for new trial and sen- 
tenced him to imprisonment for a year in the penitentiary. 

Thereupon defendant prosecuted error to this court, 
assigning substantially that the trial court prejudicially 
erred: (1) In receiving in evidence, over objections of 
defendant, photographs of complainant which reflected 
his disabled condition after the alleged assault; (2) in 
giving instruction No. 10; (3) in failing, upon its own 
motion, to instruct upon the lesser offenses included in 
the crime charged; and (4) that there was prejudicial 
and incurable misconduct by the county attorney in 
argument to the jury. We conclude that the assignments 
have no merit. 
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Defendant conceded the sufficiency of the evidence to 
sustain the verdict and it will not be recited herein 
except insofar as may be necessary to clarify disposition 
of errors assigned. 

Over general objections, rather gruesome photographs 
of complainant, taken by police officers almost immedi- 
ately after the assault, were received in evidence. They 
concededly reflected complainant’s then physical appear- 
ance, injuries, and disabilities. Numerous State wit- 
nesses, including complainant and his physician, as stated 
in defendant’s brief, ‘testified to these injuries and de- 
scribed them in clarifying detail.” Complainant’s wife 
described his injuries as she observed them, and referred 
to the photographs to clarify her testimony. 

An examination of the record discloses that ample 
foundation was laid for admission of the photographs, 
and the gravity of complainant’s injuries resulting from 
the alleged assault was a material element or contro- 
verted issue in the State’s case to establish defendant’s 
intent to do great bodily injury. 

In Vaca v. State, 150 Neb. 516, 34 N. W. 2d 873, this 
court held: ‘A photograph proved to be a true repre- 
sentation of the person, place, or thing which it purports 
to represent, is competent evidence of anything of which 
it is competent and relevant for a witness to give a 
verbal description. 

“Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation having 
otherwise been laid for its reception in evidence, it may 
properly be received, even though it may present a 
gruesome spectacle.” See, also, Knihal v. State, 150 Neb. 
771, 36 N. W. 2d 109. We conclude that the first assign- 
ment of error has no merit. 

Without citation of any supporting authority, defend- 
ant quoted from only a part of a sentence in instruction 
No. 10, and therefrom argued that the instruction was 
prejudicially erroneous. It is elementary that in passing 
upon the validity of part of an instruction, it must be 
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considered not only in the light of all the language used 
in the particular instruction of which it is a part, but 
also all other instructions given by the trial court. In 
doing so, we conclude that the instruction was not in any 
manner prejudicially erroneous. To quote its provisions 
at length herein would serve no purpose. 

No instructions were given by the trial court upon 
the lesser included offenses of assault, or assault and 
battery. None were requested by defendant. Conced- 
edly the rule applicable in this jurisdiction is that in a 
prosecution for a felony, error cannot be predicated upon 
the failure of the trial court to define or instruct upon 
lesser offenses included in the crime charged, unless re- 
quested so to do. Barr v. State, 45 Neb. 458, 63 N. W. 
856; Curtis v. State, 97 Neb. 397, 150 N. W. 264; Haynes v. 
State, 137 Neb. 69, 288 N. W. 382; Guerin v. State, 138 
Neb. 724, 295 N. W. 274. 

In other words, in the absence of requested instructions 
upon the subject, it is not error for a trial court, in a 
criminal case, to fail to instruct upon lesser included 
offenses. However, defendant argued that this court . 
should change the rule. He suggested no logical reason 
for so doing, and we have found none. We therefore 
adhere to the rule, and conclude that the third assign- 
ment of error has no merit. 

Finally, we turn to defendant’s contention that there 
was prejudicial and incurable misconduct by the county 
attorney in arguing to the jury the possibility of an of- 
fense other than the one charged, by saying in effect 
that defendant was the luckiest man in the world that 
complainant did not die, and in arguing matters of 
punishment by saying in effect that the jury should not 
worry about the sentence because the court had the power 
to parole defendant. 

With regard to the first purported statement, con- 
cededly defendant’s objection thereto was sustained and 
the jury was told to disregard it, thereby correcting the 
error, since it could not be said to have violated the 
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fundamental rights of defendant. Argabright v. State, 
62 Neb. 402, 87 N. W. 146; Swartz v. State, 118 Neb. 
591, 225 N. W. 766. No objection whatever was made by 
defendant to the latter more flagrant statement during 
the trial. 

On the other hand, as shown by the transcript, both 
such matters of alleged misconduct were factually urged 
by affidavit filed in support of defendant’s motion for 
new trial. However, such affidavit was never offered in 
evidence and does not appear in the bill of exceptions. 
The alleged misconduct of a county attorney may be 
sustained by affidavits. § 29-2102, R.R.S. 1943. Never- 
theless, it is of no avail to attach the affidavits to a mo- 
tion for a new trial made a part of the transcript. They 

‘must be offered and received in evidence to support the 
contention, and as such made a part of the bill of 
exceptions. 

Wright v. State, 45 Neb. 44, 63 N. W. 147, presented 
a situation comparable with that at bar. In that opinion 
it was said: “It is the settled rule of this court that 
affidavits used on the trial of issues of fact must be pre- 
served in the form of a bill of exceptions in order to be 
available to the complaining party on appeal or petition 
in error.” See, also, Connolly v. State, 74 Neb. 340, 104 
N. W. 754; 24 C. J.S., Criminal Law, § 1686, p. 339. The 
rule has application in this case, and the fourth assign- 
ment of error has no merit. 

For the reasons heretofore stated, we conclude that 
the judgment should be and hereby is affirmed. 

AFFIRMED, 


GILBERT J. NICKERSON, APPELLEE, v. ELLEN LOUISE 


NICKERSON, APPELLANT. 
42 N. W. 2d 861 


Filed June 8, 1950. No. 32788. 
1. Appeal and Error: Divorce. An appeal lodged in this court 
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from a decree rendered in a divorce action brings the case here 
for trial de novo. 

2. Divorce. In determining the question of alimony or division of 
property as between the parties the court, in exercising its 
sound discretion, will consider the respective ages of the parties 
to the marriage; their earning ability; the duration of and the 
conduct of each during the marriage; their station in life, in- 
cluding the social standing, comforts, and luxuries of life which 
the wife would probably have enjoyed; the circumstances and 
necessities of each; their health and physical condition; and their 
financial circumstances as shown by the property they owned 
at the time of the divorce, its value at that time, its income- 
producing capacity, if any, whether accumulated or acquired 
before or after the marriage, the manner in which it was ac- 
quired, and the contributions each has made thereto and, from 
all the relevant facts and circumstances relating thereto, de- 
termine the rights of the parties and make an award that is 
equitable and just. 

3. Divorce: Attorney and Client. The fee allowed for the service 
of an attorney for a woman in a divorce action should be suf- 
ficient to adequately compensate for the service necessary to 
be performed. 


ApPEAL from the district court for Douglas County: 
JAMES M. FITZGERALD, JuDGE. Affirmed as modified. 


Fitzgerald, Tesar & Welch, and H. G. Wellensiek, for 
appellant. 


Gross, Welch, Vinardi & Kauffman, for appellee. 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


WENKE, J. 

This is a divorce action commenced in the district 
court for Douglas County by Gilbert J. Nickerson against 
Ellen Louise Nickerson. The court granted defendant 
a divorce on her cross-petition and awarded her per- 
manent alimony. She filed a motion for new trial and 
from the overruling thereof appealed. Plaintiff has 
cross-appealed. 

We shall refer herein to the parties as they appeared 
in the original action. 
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By her appeal defendant questions the adequacy of 
the alimony awarded her and also claims the court 
abused its discretion in taxing her with her own at- 
torney fees and costs. By his cross-appeal plaintiff 
questions the correctness of the trial court’s granting 
defendant a divorce on her cross-petition, contending 
that it should have been granted to him. 

An appeal lodged in this court from a decree ren- 
dered in a divorce action brings the case here for trial 
de novo. § 25-1925, R. R. S. 1943; Westphalen v. West- 
phalen, 115 Neb. 217, 212 N. W. 429; Eicher v. Eicher, 
148 Neb. 173, 26 N. W. 2d 808; Peterson v. Peterson, ante 
p. 571, 41 N. W. 2d 847. 

The evidence in the record establishes that the plain- ~ 
tiff was guilty of such conduct toward the defendant 
as constitutes extreme cruelty within the intent and 
meaning of our statute. To relate the facts in this opin- 
ion which constitute such conduct would serve no use- 
ful purpose. We are satisfied that the decree granting 
defendant a divorce on her cross-petition should be 
affirmed. 

The trial court awarded defendant alimony, referred 
to in the decree as a property settlement, in the sum of 
$7,000. She was also given a 30-day option to take the 
furniture, fixtures, and supplies in the home of the 
parties in lieu of $2,000 thereof. That is, either take 
$7,000 or $5,000 and the furniture, fixtures, and sup- 
plies in the home, except such items as are strictly per- 
sonal to the plaintiff. 

In determining the question of alimony or division 
of property as between the parties the court, in exer- 
cising its sound discretion, will consider the respective 
ages of the parties to the marriage; their earning ability; 
the duration of and the conduct of each during the mar- 
riage; their station in life, including the social standing, 
comforts, and luxuries of life which the wife would 
probably have enjoyed; the circumstances and neces- 
sities of each; their health and physical condition; and 
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their financial circumstances as shown by the property 
they owned at the time of the divorce, its value at that 
time, its income-producing capacity if any, whether ac- 
cumulated or acquired before or after the marriage, the 
manner in which it was acquired, and the contributions 
each has made thereto and, from all the relevant facts 
and circumstances relating thereto, determine the rights 
of the parties and make an award that is equitable and 
just. Swolec v. Swolec, 122 Neb. 837, 241 N. W. 771; 
Martin v. Martin, 145 Neb. 655, 17 N. W. 2d 625; Stefan 
v. Stefan, ante p. 23, 39 N. W. 2d 918; Holmes v. Holmes, 
ante p. 556, 41 N. W. 2d 919; Peterson v. Peterson, supra. 

Prior to their marriage the plaintiff and defendant 
lived in Nebraska, she with her folks in Shelton and he 
with his folks in Omaha. They were married on Janu- 
ary 24, 1942, at San Luis Obispo, California, he being 
in the armed forces at the time and stationed there. 
They lived there until he left the states, which was 
about three months after their marriage. She then 
returned to Shelton and lived with her folks. While at 
home she worked as secretary for her father in the bank 
of which he was in charge. 

Plaintiff returned from the service in the fore part of 
October 1945. About the time of his return his father 
bought and gave him a residence property located at 
1202 South 52d Street in Omaha. While plaintiff was 
in the service defendant received his allotment from the 
government. These monthly allotment payments she 
saved and they totaled $2,064.37. She also saved $1,246.68 
from her salary while working in the bank. With these 
funds, and with gifts from both his and her parents, 
they furnished the home which his father had given 
him and started housekeeping therein in the latter part 
of November or the first part of December 1945. 

The evidence shows he is a fine young man with good 
habits and willing to work. At the time of the trial 
he was working for Byron-Reed Company of Omaha at 
a salary of $275 a month. It also shows that she was a 
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fine young woman and an excellent housekeeper. How- 
ever, he suddenly decided to leave her and advised her 
of that fact and then left. At her request and solicita- 
tion there was an attempted reconciliation. It was of 
very short duration. He again left and this action fol- 
lowed immediately. It was commenced on March 3, 1949. 

Since he left and instituted this action defendant has 
continued to occupy the home. During the pendency 
of this action plaintiff has been paying her $100 a month 
for her support. There are no children as the result of 
the marriage. Defendant is a well-educated young wo- 
man with past secretarial experience but has not worked 
in that capacity since they took up housekeeping in the 
latter part of 1945. Both are comparatively young 
people. At the time of the trial in July 1949 plaintiff 
was 30 years of age and defendant 27. Both are in good 
health although affected somewhat by the occasion of 
their difficulties. 

At the time of the trial the property of the parties 
consisted of the home, given plaintiff by his father, which 
the evidence shows was reasonably worth $10,000; the 
furniture and furnishings in the home, the source of 
which has already been stated, which both parties agree 
was reasonably worth $1,500; equities in land contracts 
and mortgages in the sum of $10,680.78, about half the 
purchase price of which was furnished by plaintiff and 
half by plaintiff’s father; 12 shares of stock in the Byron- 
Reed Company reasonably worth $1,800, the accumu- 
lation by stock dividend of three shares given them as 
a wedding present by a friend; bonds in the sum of $500; 
and cash in the sum of $90.83. 

From all of these relevant facts and circumstances 
we find $7,000 to be a just and equitable award of per- 
manent alimony. We also find that it is desirable to 
give defendant an option to take the furniture, fixtures, 
and supplies in the home at a fixed figure. However, 
we think that figure should be what both parties agree 
is the value thereof, that is, $1,500. 
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The court directed defendant to pay her attorneys 
the sum of $500 and that each party was to pay his or 
her own costs. There is no authority for a court, in a 
divorce action, to fix the amount of the attorney fees 
each party is to pay their respective attorneys. Section 
42-308, R. S. 1943, does provide: “In every suit brought 
either for a divorce or for a separation, the court may, 
in its discretion, require the husband to pay any sum 
necessary to enable the wife to carry on or defend the 
suit during its pendency; and it may decree costs against 
either party, * * *.” 

“The fee allowed for the service of an attorney for a 
woman in a divorce action should be sufficient to ade- 
quately compensate for the service necessary to be per- 
formed.” Specht v. Specht, 148 Neb. 325, 27 N. W. 2d 390. 

We find the sum of $500 to be a reasonable and proper 
amount for attorneys’ fee in the district court but that 
it should have been charged to the plaintiff along with 
all the other costs incurred in the district court. As to 
all costs in this court we find they should be charged 
to plaintiff, including a fee of $250 allowed defendant 
for services of her attorneys in this court. 

We therefore modify the decree of the trial court ac- 
cordingly. The cause is remanded to the district court 
with directions to enter its decree accordingly, that 
is, to change the amount defendant is to have deducted 
from her allowance of alimony in case she elects to take 
the furniture, fixtures, and supplies in the home from 
$2,000 to $1,500, thus leaving a balance of $5,500, and to 
charge to the plaintiff the attorneys’ fee of $500, allowed 
defendant in that court, together with all the costs 
incurred therein. The decree, when so modified, is 


affirmed. 
AFFIRMED AS MODIFIED. 
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JOSEPH MILLER, APPELLEE, v. EDWARD SCHLERETH, 


APPELLANT, 
42 N. W. 2d 865 


Filed June 8, 1950. No. 32800. 


1. Judgments. Material questions which were in issue in a former 
appeal and which were therein judicially determined are con- 
clusively settled thereby and such determination becomes the 
law of the case. They may not again be litigated in a subse- 
quent appeal in the same action. 

2. Workmen’s Compensation. In a workmen’s compensation case 
the right of recovery is statutory and unless the case has been 
brought within the conditions imposed by the statute it must 
fail. 

Whether an accident arises out of and in the course 
of employment must be determined by the facts of each case. 

4. Workmen’s Compensation: Appeal and Error. On any appeal 
to this court in a workmen’s compensation case the cause will 
be here considered de novo upon the record. 


APPEAL from the district court for Richardson County: 
VirGIL FaLLoon, Jupce. Affirmed. 


Bayard T. Clark and John C. Mullen, for appellant. 
Jean B. Cain and Paul P. Chaney, for appellee. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.auau, JJ. 


WENKE, J. 

This is a workmen’s compensation case tried in the 
district court for Richardson County pursuant to our 
mandate in Miller v. Schlereth, 151 Neb. 33, 36 N. 
W. 2d 497. The court entered a decree in favor of the 
claimant, Joseph Miller, finding he was totally and per- 
manently disabled and fixing his benefit payments ac- 
cordingly. His motion for a new trial having been over- 
ruled the employer, Edward Schlereth, has appealed. 

Appellant discusses issues which were disposed of by 
our opinion on the first appeal of the case. Sec Miller v. 
Schlereth, supra. 

Material questions which were in issue in a former 
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appeal and which were therein judicially determined 
are conclusively settled thereby and such determination 
becomes the law of the case. They may not again be 
litigated in a subsequent appeal in the same action. Cal- 
lahan v. Prewitt, on rehearing, 143 Neb. 793, 13 N. W. 2d 
660; Blum v. Truelsen, 139 Neb. 282, 297 N. W. 136; Kuhns 
v. Live Stock National Bank, 138 Neb. 797, 295 N. W. 
818; Smith v. Neufeld, 61 Neb. 699, 85 N. W. 898. 

As stated in Anheuser-Busch Brewery Assn. v. Hier, 
61 Neb. 582, 85 N. W. 832: “The decision of questions 
presented to this court in reviewing the proceedings of 
the district court becomes the law of the case, and, for 
the purposes of the litigation, settles conclusively the 
points adjudicated.” 

Appellant contends that appellee’s physical condition 
is not due to any injuries he may have suffered in the 
accident he had on October 2, 1945, and further, that 
the accident did not arise out of and in the course of his 
employment with the appellant. 

The burden is upon the appellee to establish the facts 
which will entitle him to recover. As stated in Simon - 
v. Standard Oil Co., 150 Neb. 799, 36 N. W. 2d 102: “The 
right of recovery is statutory, and unless the case has 
been brought within the conditions imposed by the 
statute, it must fail. Whether an accident arises out of 
and in the course of employment must be determined by 
the facts of each case.” 

“On any appeal to this court in a workmen’s com- 
pensation case the cause will be here considered de novo 
upon the record.” Solheim v. Hastings Housing Co., 151 
Neb. 264, 37 N. W. 2d 212. 

On October 2, 1945, the day of the accident, appellee 
lived at Falls City, Nebraska. He was married and had 
a family of six children, the oldest then being 22 years 
of age and the youngest 6. He was about 48 years of 
age at the time and worked as a laborer. On that day 
he was employed as such by the appellant. Appellant 
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had for many years been engaged in the business of 
handling junk, hides, and furs at Falls City. 

On October 2, 1945, appellee, together with Jess Kerns 
and Elmer Schlereth, hauled a truckload of second- 
hand material from the basement of Gerhardt’s, a 
business place in Falls City, to the junk yards of appel- 
lant. During the afternoon appellee was engaged in 
dismantling the material obtained from Gerhardt’s, which 
included old radios, washing machines, and two electric 
refrigerators. The dismantling of this material was a 
part of his work. 

While engaged in dismantling or taking apart a gas 
tank unit of one of the refrigerators it exploded. The 
top or lid thereof hit him in the chin and the gas there- 
from got in his eyes and lungs. This happened about 
4 p.m. He was immediately taken to a hospital. He 
stayed there for three weeks and a day. He has needed 
medical care ever since. 

As a result of the accident scar tissue formed on the 
cornea of his eyes and, as a result thereof, he became 
practically blind. His lungs were also affected by the 
gas and are getting. progressively worse. Because of 
these injuries, which the evidence shows resulted di- 
rectly from the accident, the appellee has become to- 
tally and permanently disabled. The evidence also 
establishes that the accident arose out of and in the 
course of appellee’s employment with the appellant. 

Appellant complains that the trial judge was preju- 
diced. This contention is without merit. 

The trial court allowed appellee an attorney’s fee 
of $750. The allowance thereof was proper as section 
48-125, R. S. 1943, provides, so far as here material, as 
follows: “In the event the employer appeals to the 
district court from the award of the compensation court, 
or any judge thereof, and fails to obtain any reduction 
in the amount of such award, the district court may 
allow the employee a reasonable attorney’s fee to be 
taxed as costs against the employer, and the Supreme 
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Court shall in like manner allow the employee a rea- 
sonable sum as attorney’s fees for the proceedings in 
that court.” 

Nor do we think, considering the nature of the 
litigation that has been involved in order to obtain the 
decree, that it is excessive. We also find, since we are 
affirming the decree of the district court, that appellee 
should be allowed a reasonable attorney’s fee in this 
court in the sum of $250. These attorney fees are to 
be taxed to the appellant as costs. 

Appellee’s counsel admit they have an agreement with 
their client as to attorney fees which they entered into 
pursuant to the provisions of section 48-108, R. S. 1943. 
It is not our intention that the attorney fees herein ap- 
proved for appellee, both in the district and in this 
court, shall inure to appellee’s counsel in addition to 
those provided for in said agreement but that they shall 
apply thereon. That is, the total received by them 
shall not be in excess of whichever is the greater. 

Other errors are assigned but not discussed. There- 
fore we do not find it necessary to discuss them. 

The decree of the district court is affirmed. 

AFFIRMED. 


W. L. PHILLIPS SONS, A COPARTNERSHIP, APPELLANT, V. 
NorTHWEST REALTY COMPANY, A CORPORATION, ET AL., 


APPELLEES. 
43 N. W. 2d 6 


Filed June 15, 1950. No. 32736. 


1. Contracts. The rule that where a contract is ambiguous as to 
the rate of compensation it will be interpreted most strongly 
against the owner in favor of ‘a contractor has no application 
where there is an absence of proof of the contractor’s theory 
of compensation and that of the owner is definite and un- 
equivocal. 

The rule that where the terms of a contract are 

uncertain the interpretation which evolves the more reasonable 
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and probable contract should be adopted has no application 
where there is an absence of proof of the terms of a contract 
by one party and clear and definite proof of its terms by the 
other party. 

3. Appeal and Error. The law requires this court, in. deter- 
mining an appeal in an equity action involving questions of 
fact, to reach an independent conclusion, but the court will, 
in determining the weight of the evidence, where there is an 
irreconcilable conflict on a material issue, consider the fact 
that the trial court observed the witnesses and their manner 
of testifying. 


AppEAL from the district court for Lincoln County: 
Joun H. Kuns, Jupcr. Affirmed. 


Crosby & Crosby, for appellant. 


Van Pelt, Marti & O’Gara, Cline, Williams & Wright, 
and Dent & Plummer, for appellees. _ 


Heard before Srmmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueGu, JJ. 


YEAGER, J. 

This is an action by W. L. Phillips Sons, a copartner- 
ship, plaintiff and appellant, against Northwest Realty 
Company, a corporation; Henry M. Jones and Mary M. 
Jones, his wife; Alfonso W. Shilling and Flora M. 
Shilling, his wife; John N. Collier and Helen L. Collier, 
his wife; James S. Hatcher and Audrey F. Hatcher, his 
wife; Amos A. King and Martha A. King, his wife; 
Charles Brittan; The First Trust Company of Lincoln, 
Nebraska, a corporation; and Kenneth J. Brownell, doing 
° business as North Platte Electric Company, defendants, 
to foreclose a mechanic’s lien filed against five lots and 
the houses thereon which houses had been constructed by 
the plaintiff under contract with the defendant North- 
west Realty Company while it was owner of the lots. 
This defendant will be hereinafter referred to as the 
company. Charles Brittan was made a defendant as 
president of the company. Kenneth J. Brownell was 
made a defendant as the holder of a subcontractor’s lien. 
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The First Trust Company of Lincoln was made a de- 
fendant as the holder of mortgages on the houses. The 
other defendants are subsequent purchasers of the lots 
and houses. 

By its petition the plaintiff alleged that on or about 
September 14, 1946, it entered into a verbal contract 
with the defendant corporation to construct for it five 
dwelling houses on five parcels of real estate in North 
Platte, Nebraska, the description of which is not impor- 
tant here, and to furnish all materials and labor therefor 
for which the company agreed to pay a fixed amount of 
$40,712.45; that it completed the houses; and that a 
proper lien was filed setting forth the items of cost of 
construction chargeable against the company and the 
payments made under the contract. After deducting the 
payments made it claimed that there was a balance due 
and owing of $12,459.85 with interest from May 15, 1948. 
For this amount it prayed judgment and for foreclosure 
of its lien. 

To the petition of the plaintiff the company and Charles 
Brittan filed an answer and -cross-petition. Following 
a general denial they admitted the corporate existence 
and capacity of the company and the filing of the lien. 
They alleged that all acts in the premises by the defend- 
ant Brittan were on behalf of the company and involved 
no personal liability on the part of this defendant. They 
admitted that an oral contract was entered into with 
plaintiff for the construction of the five dwelling houses 
whereby the plaintiff was to furnish all materials and: 
labor but that the agreed price therefor was $26,650 
which was later increased by ten percent or to $29,315, 
all of which, after taking credit for payments made and 
payments made on behalf of plaintiff, has been paid ex- 
cept $498.90 which was tendered to the plaintiff. The 
cross-petition requires no consideration. 

The defendant Kenneth J. Brownell filed an answer 
and cross-petition the substance of which was a declara- 
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tion of his lien and a prayer for foreclosure. As to it 
there is no controversy. 

The First Trust Company of Lincoln filed an answer 
setting up its mortgages. Concerning these there is no 
controversy. 

The remaining defendants filed an answer and con- 
cerning their rights no controversy arises in this action. 

A trial was had to the court which resulted in findings 
and decree that the plaintiff had not sustained proof of 
the agreement alleged in its petition and in effect that 
the company had sustained the agreement alleged in its 
answer. It was found and decreed that the company was 
indebted to plaintiff in the sum of $1,062.40 with interest 
at six percent from May 15, 1948, from which accumu- 
lated amount the company was entitled to deduct $636.49 
in favor of Kenneth J. Brownell, leaving a net amount 
of $518.47 with interest at six percent from date of decree 
due and owing to plaintiff from the company. 

The decree in its other aspects has no pertinence to 
the questions which are presented for determination on 
appeal. . 

A motion for new trial was duly filed and at the same 
time a motion for leave to amend the petition so as to 
set forth a cause of action grounded on quantum meruit 
rather than on the contract alleged in the petition. Both 
motions were overruled. From the decree, the order 
overruling the motion for new trial, and the order over- 
ruling the motion for leave to amend, the plaintiff has 
appealed. 

The plaintiff, as grounds for reversal, has set forth 
eight assignments of error. 

As we interpret them the first two amount to a con- 
tention that the evidence preponderantly supports the 
cause of action set forth in the petition and that the 
court erred in not so finding. 

Again as we interpret them, the third, fifth, sixth, and 
seventh amount to a contention that assuming that the 
evidence does not sustain the cause of action set forth 
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in the petition it preponderantly sustains a cause of ac- 
tion in quantum meruit for the amount sued for and the 
court, either on the petition without amendment or with 
amendment which was requested after trial, should have 
rendered judgment in plaintiff’s favor accordingly. 

The fourth is a contention that the court erred in hold- 
ing that the burden was not on the company to prove the 
verbal contract alleged in the answer. 

The eighth relates to the admissibility of evidence. 

The fourth assignment will be considered first. It has 
been pointed out herein that the plaintiff in its petition 
relied on what it alleged was an oral agreement between 
the parties. The company relied on an oral agreement 
which with regard to service to be rendered was like 
that alleged by plaintiff but entirely different as to pay- 
ment for the service. The particular complaint here is 
that the court erred in holding that the burden was not 
on the company to prove the verbal contract alleged in 
the answer. 

Whether or not the legal proposition presented here 
is sound we are not called upon to determine. No such 
pronouncement by the trial court has been preserved in 
the record for presentation here on review. At no place 
in the decree does the court refer to the burden of any 
party. The effect of the conclusions arrived at as dis- 
closed by the decree is that the cause of action of plaintiff 
was not sustained but that the contentions of the compa- 
ny in its answer found sufficient support in the evidence. 
The decree was entered, if we are to consider the record 
only, as we must, on that basis. 

As to the first two assignments, the evidence does not 
sustain the agreement claimed by the plaintiff as literally 
alleged. The agreement as literally alleged recites a con- 
sideration of $40,712.45. Proof of this has not been at- 
tempted. The proof adduced by plaintiff supports an oral 
agreement by the terms of which the plaintiff agreed to 
build the five houses and furnish all materials and labor 
for which he was to receive the equivalent of what the 
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Federal Housing Administration would allow as a final 
loan on the completed buildings plus about ten percent 
of such final loans. The pertinent testimony in this re- 
gard is found in questions Nos. 420, 421, 422, 423, 431, 432, 
433, and answers. This, according to Delmond J. Phil- 
lips who acted for and on behalf of the plaintiff, con- 
stituted the contract for the construction of these houses. 
He, however, in other testimony referred to later in this 
opinion expressly repudiated the theory advanced here 
that he contracted with reference to a Federal Housing 
Administration loan. 

The petition was based on a theory other and different 
from that of the mechanic’s lien and also that of the con- 
tract testified to by the witness Delmond J. Phillips. 
The ‘mechanic’s lien and the contract testified to were 
based on the theory that there was a contract which re- 
quired the defendant corporation to reimburse plaintiff 
for all material and labor and to pay in addition ten 
percent of some amount. 

The record is devoid of proof on the part of plaintiff 
of any definite contractual basis for the construction of 
the houses or for a lien except the one testified to by 
Delmond J. Phillips to which attention has already been 
directed, that is for cost of material and labor plus ten 
percent of a final Federal Housing Administration loan. 

By the mechanic’s lien the plaintiff claimed a right of 
recovery for material and labor, $34,899.95; social securi- 
ty, job insurance, compensation, etc., $1,804.88; use of 
small tools, $306.49; and contractor’s fee, $3,701.13; total, 
$40,712.45, less payments of $27,592.60, leaving a balance 
due of $13,119.85. The item of $3,701.13 is ten percent 
of the total of the other items. It is this item together 
with the other items which are charged as materials and 
labor used in the construction of the buildings for which 
plaintiff seeks to recover under the terms of the contract 
alleged. 

As to the contract concerning which the plaintiff of- 
fered proof, that is that it should receive an amount 
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equivalent to a maximum final Federal Housing Adminis- 
tration loan plus ten percent, no evidence was adduced 
to inform the court as to the amount which would be 
recoverable on that theory. It is true that plaintiff 
sought to introduce evidence as to loan limits on the 
properties. This was not to sustain the theory of this 
claimed contract but to discredit the theory of the com- 
pany that there was another and different contract. 

As to the theory of the mechanic’s lien, which was 
the substantial theory on which the case was presented 
to the district court and on which it is being presented 
here, there is no evidence whatever to give it a con- 
tractual basis. 

The two assignments of error being discussed relate to 
alleged error of the court in relation to proof of the cause 
of action set forth in the petition. The assignments must 
fail since it becomes clear from what has been said that 
there has been a total failure of proof of right of re- 
covery on any contractual theory or basis. 

The plaintiff contends that in the circumstances there 
is ambiguity and uncertainty as to the arrangement be- 
tween the two parties directly involved and in conse- 
quence it is entitled to the benefit of the following 
rules: 

Where a contract is ambiguous as to the rate of com- 
pensation it will be interpreted most strongly against 
the owner in favor of the contractor. 17 C. J. S., Con- 
tracts, § 367, p. 825. 

Where the terms of a contract are uncertain the in- 
terpretation which evolves the more reasonable and 
probable contract should be adopted. 17 C. J. S., Con- 
tracts, § 319, p. 739. 

While these maybe salutary rules in appropriate situ- 
ations they can have no application in this situation. 
Here we are considering a case wherein on one theory 
there is no proof of a right of recovery and on another 
theory there is an absence of proof of a contract. 

It follows then that if the plaintiff is to recover for 
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any amount on any theory of its own it must be on 
quantum meruit. Whether or not a recovery may be 
had on quantum meruit depends upon whether or not 
by its own conduct it has been prevented from pursuing 
that theory, and whether or not the company has as a de- 
fense to any cause of action sustained proof of a definite 
agreement under which the buildings were to be con- 
structed and for which they were to be paid. 

On the trial of the case the theory of quantum meruit 
was not presented to the court. The court had only the 
contractual theories of the plaintiff which have been 
considered and discussed neither of which, as has been 
pointed out, was sustained, and the contractual theory 
of the defendant which the trial court by its decree con- 
cluded had -been sustained. 

If, therefore, this being an action in equity, this court 
considering the case de novo arrives at the same conclu- 
sion as did the trial court in this respect it will be un- 
necessary to consider either the propriety of the pro- 
posed amendment embodying the theory of quantum 
meruit or the evidence which plaintiff contends supports 
the theory. We therefore proceed to a consideration of 
the evidence adduced in support of this theory. 

Charles Brittan who handled the transactions on be- 
half of the company gave testimony as to the agreement 
between the parties. The pertinent parts will be set 
forth in summary rather than by quotation. He said 
that he first talked to Delmond J. Phillips about the con- 
struction of the houses in May or June 1946 for about 
30 minutes. .The plans were submitted at that time. At 
that time no figures were submitted, About three weeks 
later he talked to Phillips again and asked him what he 
figured he could build the houses for and Phillips told 
him $26,650. He then asked when building could start 
.and Phillips said soon and that he thought he could have 
them finished about. Christmas.. Brittan told him to 
go ahead. As a part of the conversation it was agreed 
that plaintiff was to furnish all material and labor in- 
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cluding plumbing. He stated that nothing was said 
about percentage relating to insurance, overhead, or a 
contractor’s fee over cost. He said that there was no 
further conversation relative to cost until November 24, 
1946, when Phillips told him that he doubted if he could 
build the houses for the agreed amount of $26,650. He 
then informed Phillips that they were going to get some 
raises in amount of loans and had gotten some raises 
and asked Phillips if he could build them for ten per- 
cent additional whereupon Phillips replied that he could. 
Brittan then in agreement with plaintiff added ten per- 
cent to the original cost and made a contemporaneous 
memorandum thereof which memorandum was adduced 
in evidence. Thus the company contends that the total 
consideration ultimately agreed upon for the construc- 
tion of the houses was $29,315. 

Corroborative of the contention of the company is a 
check made payable to the plaintiff in the amount of 
$2,931.50 which was cashed without protest at the time 
or later which had on its face the following: “10% 
payment on 5 houses at N. Platte.” This amount was 
exactly ten percent of the final amount which the com- 
pany says was agreed upon. 

On August 2, 1947, Brittan wrote Phillips the following 
letter: 

“T today received second payment on the houses, and 
I took up your note at the Guardian State Bank and am 
enclosing them herewith to you, marked paid. Here is 
the way I have this, and if it isn’t correct let me know. 
Total amount due you $29,315.00 Amount due you for 
4 payment $14,657.50. We paid you $2931.50, leaving 
a balance due you on 14 $11,726. We paid you in checks 
$3000.00. We paid the bank $8064.90, making a total 
payment of $11064.90. This deducted from the amount 
due you, make the payment due you for % $661.10, 
check enclosed herewith. This makes now paid to you 
a total of $14,657.50, or 14 contract price. 

“T hope you are getting along all right on these houses, 
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and that we can soon get them lined up for the final 
inspection and approval. We have been at them over 
a year now, and should try to finish them up. I think 
I may be down that way sometime in the next week.” 

It will be observed that in this letter specific atten- 
tion is directed to the adjusted contract price and an ad- 
justment and payment made at that time on the basis 
of one-half of that amount. Particular attention is di- 
rected to the following sentence in the letter: “Here 
is the way I have this, and if it isn’t correct let me 
know.” The accompanying check bore on its face the 
following: “bal. due on 5 houses N.P. for % contract 
Price.” The check was cashed and no protest as to it 
or as to the letter was made to Brittan. 

In opposition to this is the evidence of Delmond J. 
Phillips already outlined and what amounts to a denial 
of that part of the testimony of the company which it 
contends proved the agreement under which the build- 
ings were to be constructed, that is that it was agreed 
that they were to be constructed for $29,315. 

From an examination of the record it becomes ap- 
parent that the evidence of the company is sufficient as 
proof of the agreement contended for by it. Unless it 
be said that the evidence of the company is incapable 
of belief in this respect the necessary conclusion on 
the record is that such evidence preponderates in its 
favor when weighed against that of the plaintiff. 

There is nothing apparent on the face of the record 
to indicate that this evidence is incapable of belief. 
Also it is apparent that the trial court accepted this 
evidence as true. 

It appears therefore that in the light of the record 
and the following expression of this court in Fisher v. 
Standard Investment Co., 145 Neb. 80, 15 N. W. 2d 355, 
the necessary conclusion here is that the evidence es- 
tablishes the agreement pleaded in the answer and that 
the plaintiff is entitled to recover only that which is 
found to be due, if anything, under that agreement: 
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“While the law requires this court, in determining an 
appeal in an equity action involving questions of fact, 
to reach an independent conclusion without reference 
to the findings of the district court, this court will, in 
determining the weight of the evidence, where there is 
an irreconcilable conflict therein on a material issue, 
consider the fact that the trial court observed the wit- 
nesses and their manner of testifying.” 

This conclusion together with the observations on 
which it is based disposes of the third, fourth, fifth, 
sixth, and seventh assignments of error. 

The remaining assignment relates to the rejection of 
evidence offered to show that the company obtained 
increased loans based on representations that costs of 
labor and material had gone up. Just how such evidence 
was material. to any issuable matter before the court is 
not apparent. This is especially true since it clearly 
appears from the testimony of Delmond J. Phillips that 
the plaintiff did not enter into any agreement or perform 
any service which depended upon the amount of any 
loan. The testimony referred to is the following: “Q 
Now, ‘did you agree to take these houses and build them 
for 10% more than F. H. A. would loan? A No. I told 
Mr. Brittan that I couldn’t take them on a lump sum 
basis. Q Did you agree to build them with reference 
to the F. H. A. loan in any manner? A No. Q Then 
regardless of how much money was ever borrowed on 
these houses, that wasn’t to enter into what you were 
to be paid—is that your understanding of it? A No; I 
was to make a little money out of the job. Q What was 
borrowed on them wasn’t to enter into what you were 
to be paid? A No.” 

The trial court did not err in rejecting the evidence 
offered in this respect by the plaintiff. 

There is no objection by any party that the decree is 
in anywise improper if the position taken by the com- 
pany is to be sustained. . 
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The errors assigned are without merit, and accord- 
ingly the decree of the district court is affirmed. 
AFFIRMED. 


In RE APPLICATION OF ILSE REED. ILSE REED, APPELLANT, 


v. LESLIE W. REED ET AL., APPELLEES. 
43 N. W. 2d 161 


Filed June 15, 1950. No. 32761. 


1. Habeas Corpus. In general, the writ of habeas corpus has been 
‘extended to, and may be used in, controversies regarding the 
custody of infants. Such proceedings are governed by con- 
siderations of expediency and equity, and should not be bound 
by technical rules of practice. 

After the court’s jurisdiction has been invoked by 
habeas corpus petition seeking custody of a child, the child 
is a ward of the court and its welfare lies in the hands of 
the court. : 

8. Parent and Child. In a controversy for the custody of an in- 
fant of tender years, the court will consider the best interest 
of the child, and will make such order for its custody as will 
be for its welfare, without reference to the wishes of the 
parties. 


The jurisdiction of a state to regulate the custody of 
infants found within its territory does not depend upon the 
domicile of the parents, but has its origin in the protection 
that is due to the incompetent or helpless. 

5. Infants: Domicile. The jurisdiction of a state to regulate the 
custody of infants found within its territory does not depend 
upon the domicile of the child, but it arises out of the power 
that every sovereignty possesses as parens patriae to every 
child within its borders to determine its status and the custody 
that will best meet its needs and wants, and residence within 
the state suffices even though the domicile may be in another 
jurisdiction. 

6. Divorce: Habeas Corpus. A decree of divorce of a court of 
another jurisdiction, awarding the custody of the child of the 
parties to one of them, rendered while the child is in this 
jurisdiction, does not preclude the courts here from determining 
the question of the custody of the child; and in a habeas corpus 
proceeding brought to enforce such foreign decree, the full 
faith and credit clause of the Constitution is not involved. 
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AppEAL from the district court for Sherman County: 
EvpripGe G. REED, JupGE. Affirmed. 


James I. Shamberg and Joseph H. Glass, for appellant. 
Davis & Vogeltanz, for appellees. 


Heard before Simmons, C. J., CaRTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and BoSLauGH, JJ. 


MESSMORE, J. 

This is a habeas corpus action brought by the peti- 
tioner in the district court for Sherman County to obtain 
the custody of a minor daughter from the respondents, 
the child’s father and paternal grandparents. The basis 
for her cause is that the minor child is unlawfully and 
forcibly detained by the. respondents in violation of a 
decree of the district court for Wyandotte County, Kan- 
sas. The petitioner was granted a decree of divorce from 
her husband Leslie W. Reed on her answer and cross- 
petition to a supplemental petition filed by him in the 
district court for Wyandotte County, Kansas. The decree 
found the petitioner to be a fit and proper person to have 
the custody of the minor child. The husband, repre- 
sented by counsel who appeared before the district court 
for Wyandotte County, Kansas, orally objected to the 
jurisdiction of the court over the custody of the child. 
No evidence was offered in the husband’s behalf. Decree 
was rendered as heretofore stated. 

The respondents’ defense to the instant action may be 
summarized as follows: That the decree of divorce 
awarding petitioner the custody of the minor child in- 
volved in this proceeding was void for want of jurisdic- 
tion over the child; that the best interests and welfare 
of the child required the custody of the child to be 
awarded to the respondent father or one or both of the 
other respondents; and that the relief prayed for by the 
petitioner should be denied. 

Hearing was had before the district court. Thereafter 
the trial judge rendered a decree finding generally in 
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favor of the respondents and against the petitioner, 
awarded the custody of the minor child to its father, 
Leslie W. Reed, and dismissed petitioner’s application 
for the writ. Upon the overruling of the motion for new 
trial, the petitioner appeals. 

The petitioner, as appellant in this court, assigns as 
error that the decree of the district court is contrary to 
law and to the evidence. In support of this contention 
the appellant objected to and moved to strike all testi- 
mony and evidence relating to the fitness and suitability 
of the appellant to have the care, control, and custody of 
the minor child, prior to the judgment and divorce decree 
in the district court for Wyandotte County, Kansas, ren- 
dered June 21, 1948, awarding the custody of the child 
to the appellant, on the grounds of res adjudicata, and 
that the decree so awarded by the district court for’ 
Wyandotte County, Kansas, should be given full faith 
and credit as provided for by Article IV, section 1, of 
the Constitution of the United States. 

Apparently the appellant relies on the following au- 
thorities which, for convenience, we are numbering 
separately: 

1. A decree awarding custody of a child, or modify- 
ing a prior decree in this respect, will be considered 
binding and recognizable in another state even though 
the child was physically outside of the state. See, Anno- 
tation in 9 A. L. R. 2d 454, cases cited under part V, 
section 11, Jurisdiction of foreign court (validity of 
prior foreign award); Wear v. Wear, 130 Kan. 205, 285 
P. 606, 72 A. L. R. 425. 

2. Where the custody of a child has been awarded to 
one parent by a court having jurisdiction so to do, the 
right of this parent will be recognized by other states. 
The facts upon which the award was based have become 
res adjudicata, and cannot be reexamined in the second 
state. This rule affords exactly the same recognition to 
a decree of a foreign court that would be afforded to an 
adjudication within the forum, for it is well established 
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that a decree awarding custody may be modified or 
changed by the court making it as circumstances may 
warrant. See, Kruse v. Kruse, 150 Kan. 946, 96 P. 2d 
849; Burrowes v. Burrowes, 78 F. 2d 742; Wear v. Wear, 
supra; 25 Am. Jur., Habeas Corpus, § 82, p. 206. This 
estoppel extends only to conditions which existed at the 
time of the original decree. The second court may exam- 
ine any facts which have occurred since the original 
decree which throw light on the fitness of the parents 
to have the custody of the child. Kruse v. Kruse, supra; 
Wear v. Wear, supra; Annotation in 9 A. L. R. 2d 454. 

3. The changed conditions must be substantial, and 
only a change in circumstances and conditions materially 
affecting the existing welfare of the minor, occurring 
since the former adjudication, may properly become the 
subject of inquiry and the basis of a change in the award 
of the minor’s custody. In addition to the authorities 
above cited, see: Evens v. Keller, 35 N. M. 659, 6 P. 2d 
200; Albright v. Albright, 45 N. M. 302, 115 P. 2d 59; 
In re Alderman, 157 N. C. 507, 73 S. E. 126, 39 L. R. A. 
N. S. 988; Kenner v. Kenner, 139 Tenn. 211, 201 S. W. 
779, L. R. A. 1918E 587; Milner v. Gatlin, 139 Ga. 109, 
76S. E. 860. . 

4. As conventionally stated, the rule has been that the 
most the full faith and credit clause can require is that 
the prior ruling shall be deemed conclusive in the ab- 
sence of an asserted change in circumstances. See, Yar- 
borough v. Yarborough, 290 U. S. 202, 54 S. Ct. 181, 189, 
note 19, 78 L. Ed. 269, 90 A. L. R. 924; Calkins v. Calkins, 
217 Ala. 378, 115 So. 866. 

In general, the writ of habeas corpus has been extended 
to, and may be used in, controversies regarding the cus- 
tody of infants. Such proceedings are governed by 
considerations of expediency and equity, and should not 
be bound by technical rules of practice. See, 39 C. J.5S., 
Habeas Corpus, § 41, p. 568; Hanson v. Hanson, 150 Neb. 
337, 34 N. W. 2d 388. 

After the court’s jurisdiction has been invoked by 
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habeas corpus petition seeking custody of a child, the 
child is a ward of the court and its welfare lies in the 
hands of the court. See Hanson v. Hanson, supra. 

This jurisdiction, in habeas corpus actions instituted in 
the courts of this state for the custody of a minor child, 
has for a period of more than 60 years adhered to the fol- 
lowing rule. In Sturtevant v. State, 15 Neb. 459, 19 N. W. 
617, 48 Am. R. 349, it was held: ‘In such a controversy 
for the custody of the child the order of the court should 
be made with a single reference to the best interests of 
such child.” In the opinion the court said: “But rather, 
taking our statute as a general guide, we will look to the 
particular necessities of the case and give our special at- 
tention to the best interests of the child about whom.this 
unfortunate controversy has arisen.” See, also, Giles v. 
Giles, 30 Neb. 624, 46 N. W. 916; State ex rel. Filbert v. 
Schroeder, 37 Neb. 571, 56 N. W. 307; Schroeder v.. 
State, 41 Neb. 745, 60 N. W. 89; Norval v. Zinsmaster, 
57 Neb. 158, 77 N. W. 373, 73 Am. S. R. 500; State v. 
Porter, 78 Neb. 811, 112 N. W. 286; State ex rel. Britton 
v. Bryant, 95 Neb. 129, 145 N. W. 266; State ex rel. Ed- 
misten v. Highberger, 103 Neb. 258, 170 N. W. 906; In re 
Application of Schwartzkopf, 149 Neb. 460, 31 N. W. 
2d 294; Kaufmann v. Kaufmann, 140 Neb. 299, 299 N. 
W. 617; Hanson v. Hanson, supra. 

It will be observed that in this jurisdiction, in a con- 
troversy for the custody of an infant of tender years 
the court will consider the best interests of the child and 
will make such order for its custody as will be for its 
welfare without reference to the wishes of the parties. 

The welfare of the child is the primary consideration 
to which all other questions must yield, and the court 
must consider, not only the spiritual and temporal wel- 
fare, but the minor’s further education, training, and 
morals of the contesting parties, or for that matter some 
other party to whom custody of the child might be 
awarded fit and suitable to best take care of the child. 
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With further reference to the appellant’s contention 
that evidence relating to the fitness and suitability of 
the appellant to have the care, control, and custody of 
the minor child here involved should have been stricken 
upon motion made by the appellant appearing in the 
record, the authorities supporting the appellant’s con- 
tention in such respect hold generally, in considering 
the question of changed circumstances since the award 
of custody of a child by an order or decree of another 
state, the court before which the changed conditions 
affecting the welfare of the child is in issue with re- 
spect to awarding custody may consider the evidence 
of events which occurred prior to the adjudication, not- 
withstanding that it is conclusive as regards the facts 
and circumstances which existed at the time of its ren- 
dition, for the reason that unless the original circum- 
stances are before the court it cannot be told whether 
or not those circumstances have changed. See Sheehy 
v. Sheehy, 88 N. H. 223, 186 A. 1, 107 A. L. R. 635. 

As heretofore stated, in cases of this nature the rule 
has long been firmly established in this state that in 
questions of custody, the primary consideration is the 
present and prospective welfare of the child. On this 
issue the field of inquiry is necessarily broad. Our 
courts are appealed to in the usual way by habeas corpus 
to interpose in respect to the custody of the child, and 
the matter is to be determined in accordance with the 
rules and policy of this state in such matters. This state 
is constructively a party to this proceeding and to all 
of like character within its jurisdiction. Where the 
child is within the jurisdiction of this state and is be- 
fore the court in a controversy as to its custody, such 
as the present action, the court is required to inquire 
and may investigate the parents’ past conduct as a guide 
to what may be expected in the future, and this in- 
vestigation into the past is limited, not only by the date 
of some prior decree, but by the application of the broad- 
er general rule of remoteness. 
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The court in determining the custody of a child may 
consider the character and resources of the parents, 
their fitness, temperamental and otherwise, for the 
trust of guardianship, and the advantages which may 
be expected to accrue to the child in the event that the 
custody is given to either of them. See, Sheehy v. 
Sheehy, supra, and the afore-cited cases from this 
jurisdiction. 

We conclude the trial court did not err in the over- 
ruling of the appellant’s motion to strike the evidence 
touching upon the fitness and suitability of the appel- 
lant to have the care, control, and custody of the minor 
child before the court. 

In furtherance of what we have said with regard to 
the custody of a minor child in a habeas corpus pro- 

ceeding in this state, we deem the following author- 
ities applicable to this appeal. As stated in Finlay v. 
Finlay, 240 N. Y. 429, 148 N. E. 624, 40 A. L. R. 987: 
“The jurisdiction of a State to regulate the custody of 
infants found within its territory does not depend upon 
the domicile of the parents. It has its origin in the pro- 
tection that is due to the incompetent or helpless (Wood- 
worth v. Spring, 4 Allen, 321, 323; White v. White, 77 
N. H. 26; Hanrahan v. Sears, 72 N. H. 71, 72; Matter of 
Hubbard, 82 N. Y. 90, 93). For this, the residence of 
the child suffices though the domicile be elsewhere 
(Matter of Hubbard, supra). But the limits of the jur- 
isdiction are suggested by its origin. The residence of 
the child may not be used as a pretense for the adjudi- 
cation of the status of parents whose domicile is else- 
where, nor for the definition of parental rights depend- 
ent upon status * * * Griffin v. Griffin, 95 Oreg. 78; Lan- 
ning v. Gregory, 100 Tex. 310; Blackinton v. Blackinton, 
141 Mass. 432, 436; Matter of Standish, 197 App. Div. 
176).” See, also, Steele v. Steele, 152 Miss. 365, 118 So. 
121; 

“The jurisdiction of a State to regulate the custody 

of infants found within its territory does not depend 
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upon the domicile of the child, but it arises out of the 
power that every sovereignty possesses as parens patriae 
to every child within its borders to determine its status 
and the custody that will best meet its needs and wants, 
and residence within the State suffices even though the 
domicile may be in another jurisdiction.” The People v. 
Wingate, 376 Ill. 244, 33 N. E. 2d 467. 

Decrees entered in divorce actions disposing of the 
custody of a child then outside the jurisdiction of the 
court where the decree is entered are generally held not 
to be entitled to full faith and credit in a proceeding in- 
volving the child’s custody in an action in a state other 
than where the decree was entered. See The People 
v. Wingate, supra. See, also, Kline v. Kline, 57 Iowa 
386, 10 N. W. 825, 42 Am. R. 47; Harris v. Harris, 115 
N. C. 587, 20 S. E. 187, 40 Am. S, R. 471; Weber v. Red- 
ding, 200 Ind. 448, 163 N. E. 269. 

The fact that custody of a minor child has been 
awarded in an action in another state does not prevent 
inquiry into the question in a proper action by a court 
subsequently acquiring jurisdiction of the parties. The 
full faith and credit clause of the Constitution of the 
United States does not prevent such inquiry. But this 
is not to say that a prior and valid order as to custody 
of minors is not in full faith and effect until lawfully 
modified or superseded in a subsequent action. See, In 
re Bort, 25 Kan.. 308, 37 Am. R. 255; Annotations in 72 
A. L. R, 441, and 116 A. L. R. 1299; Yarborough v. Yar- 
borough, supra. See, also, Elliott v. Elliott, 181 Ga. 
545, 182 S. E. 845;- Milner v. Gatlin, supra; Steele v. 
Steele, supra; In re Alderman, supra; Griffin v. Griffin, 
95 Or. 78, 187 P. 598; Seeley v. Seeley, 30 App. Cas. D. C. 
191; Linch v. Harden, 26 Wyo. 47, 176 P. 156; Gilman v. 
Morgan, 158 Fla. 605, 29 So. 2d 372; Re Application of 
Ashley, 113 Or. 43, 231 P. 153; Barnes v. Lee, 128 Or. 
655, 275 P. 661; White v. White, 160 Kan. 32, 159 P. 2d 
461. 

To give full faith and credit to the decree of the Wyan- 
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dotte County district court in awarding the custody of 
the child to its mother in the case before us would be 
contrary to the laws and public policy of this state 
where the enforcement thereof is sought. There is a 
further reason that full faith and credit should not be 
given the Kansas decree awarding the custody of the 
child to its mother. The best interests of the child and 
its future welfare under all circumstances is the vital 
- question in the case and is superior to all other con- 
siderations where the question is raised upon a writ 
of habeas corpus. 

We conclude that we are not bound by the decree of 
the Wyandotte County, Kansas, district court in award- 
ing the custody of the minor child to its mother. The 
record discloses that prior to the time of the instituting 
of divorce proceedings in the Wyandotte County district 
court of Kansas, the minor child here involved was in 
this state under the custody and care of its father and 
paternal] grandparents, and has since remained in the 
same manner, and the district court for Sherman County, 
under the law and public policy of this state, had juris- 
diction to determine into whose custody the child .would 
be placed in proceedings such as habeas corpus. 

This brings us to a summarization of the evidence upon 
which the trial court based its judgment. 

For convenience we will refer to the appellant as Ilse 
Reed, or Ilse, and to the respondent-appellee Leslie W. 
Reed as Leslie Reed, or Leslie. — 

The record discloses that the appellant was born in 
Berlin, Germany, November 21, 1919. She became a 
graduate nurse. In December of 1938, to escape living 
under the Hitler regime, she went to Shanghai, China, 
arriving in January 1939, and renounced her German 
citizenship at the end of 1939. Her first husband died 
in September 1945, of malnutrition. She was later in- 
terned by the armed forces of Japan when they took 
over the city, and subsequently she was liberated by 
the allied forces. She met Leslie W. Reed during the 
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holiday season of 1945-1946, when he was connected with 
the armed forces of the United States and stationed at 
Shanghai. They were married at Shanghai on March 
1, 1946. They arrived in the United States May 7, 1946, 
and Leslie Reed was separated from the Army May 22, 
1946. 

Leslie is a high school graduate, and before entering 
the military service engaged in farming. He informed 
Ilse that he was a farm boy and without much financial 
support. After his discharge from the Army he and Ilse 
went to his parents’ home near North Loup where they 
remained from about June 1, 1946, until sometime in 
August 1946, when they returned to Kansas City, Kan- 
sas. They resided there with Leslie’s aunt until De- 
cember 15, 1946, when they moved into a residence that 
Leslie was to help remodel for the privilege of becoming 
a tenant. The minor child involved in these proceed- 
ings, Joyce Aileen Reed, was born October 12, 1946, in 
Kansas City. Both parties were employed, and the 
child was left in the care of a nurse during the day. 
Leslie testified that he took care of the child most of 
the time at night. 

The record discloses that the appellant had love and 
affection for the child on occasions when friends and 
company were present, and on other occasions she would 
lay the child down and pay no further attention to it. 
There is also evidence that the manner in which she 
fed the child was improper, and by her conduct and 
manner in caring for the child, the child became nerv- 
ous and irritable. Ilse wanted Leslie to take the child 
to his parents as she wanted rest. Argument ensued 
between the parties and as a consequence they went 
to his home. This was in the latter part of October 
1947. After arriving at the home of Leslie’s parents, 
Ilse and the child stayed and Leslie returned to Kansas 
City to resume work and pay up some accumulated 
bills so he could return to North Loup where he wanted 
to make his home. During his absence Ilse called him 
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on several occasions, and on Thanksgiving Day, Novem- 
ber 27, 1947, she returned to Kansas City, as she stated, 
to study for her citizenship. She left the child in the 
care of Leslie’s parents. 

Several witnesses acquainted with the respondents 
Oliver, Freda Mae, and Leslie Reed who had visited in 
their home or who had observed the child since it has 
resided in their home, testified that the child was calm, 
healthy, happy, and properly cared for. The appellant 
offers no evidence to the contrary, but admits that the 
child is well cared for in its present home. 

There is also evidence with reference to the conduct 
of the appellant which tends to’show that she is tempera- 
mentally and emotionally unsuited and unfit to have the 
custody of the child at this time, which we deem unnec- 
essary to detail. 

It appears from the record that the apartment Ilse 
occupies in Kansas City is.a small efficiency apartment. 
She has been employed in various vocations, was em- 
ployed at the time of trial, and had the prospects of 
employment thereafter, and under the conditions as 
shown by the record she would be required to continue 
to work. She had made arrangements to have her moth- 
er, a seamstress, leave Germany and come to this coun- 
try and reside with her. The record does not show 
whether or not the mother had arrived at the time of 
the hearing in this case. Ilse also testified that she had 
a lady friend who had arrived from China and lived in 
Kansas City, who would come to her apartment, care 
for and cook for the child during the day, and that she 
would probably be required to pay the carfare for such 
services. She further testified that while she had not 
been physically able to carry on her profession as a 
nurse and in addition thereto was unable legally to 
qualify to do so, in the event of her subsequently quali- 
fying she proposed to resume her profession of nursing. 
The record does not show, and is not clear, on the qualifi- 
cations of the person or persons to whom the care of 
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the child would be committed, or the competency of such 
persons in that respect. 

It is true, this court in divorce cases and in habeas 
corpus actions has recognized that a child of tender years, 
in the event the mother is a fit, proper, and suitable per- 
son to have the control, care, and custody of such child, 
will be awarded the custody. See, Bath v. Bath, 150 Neb. 
591, 35 N. W. 2d 509; Feather v. Feather, 112 Neb. 315, 
199 N. W. 533; Hanson v. Hanson, supra. There must 
be sufficient evidence that when the custody of a child 
of tender years is awarded to the mother, the mother 
must be able to furnish a good home. Also, if there are 
peculiar circumstances by virtue of which the mother is 
unable to furnish the child a good and suitable home, 
and for other reasons the custody of the child should be 
denied the mother, such circumstances are to be taken 
into consideration in awarding the custody of the child. 
The best interests of the child and its welfare are the 
dominant factors in an action such as the instant case. 
The only evidence in this respect is that of the appellant 
with reference to her fitness and suitability to have the 
care and custody of the child, or as to the nature of the 
home and the care the child would receive. The child 
involved in this proceeding, since a trifle more than a 
year old, has been in the custody of its father and pater- 
nal grandparents. The child was more than two and one- 
half years old at the time of the hearing, and knew no 
other home. The trial court had all of the evidence be- 
fore it and obviously took into consideration the circum- 
stances surrounding the custody of the child and deter- 
mined that the best interests and welfare of the child 
required that the care, control, and custody of it be 
awarded to its father, Leslie W. Reed. A review of the 
record shows the evidence sufficient to support the de- 
cree and judgment of the trial court. 

For the reasons given in this opinion, the judgment of 
the trial court is affirmed. 

AFFIRMED. 
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AGAPITA GALLEGOS, PLAINTIFF IN ERROR, V. STATE OF 


‘NEBRASKA, DEFENDANT IN ERROR. 
43 N. W. 2d 1 


Filed June 15, 1950. No. 32781. 


1. Criminal Law: Homicide. Corpus delicti is composed of two 
elements, the fact or result forming the basis of the charge 
and the existence of a criminal agency as the cause thereof. 
Homicide corpus delicti is not established until it is proved that 
a human being is dead, and the death occurred as the result 
of the criminal agency of another. 

2. Evidence: Criminal Law. A conviction for felony will not be 
sustained when the only evidence of guilt is the extrajudicial 
confession of the defendant that a crime has been committed. 

While a voluntary confession is insufficient, 

standing alone, to prove that a crime has been committed, it 

is, nevertheless, competent evidence of that fact, and may, with 
slight corroborative circumstances, establish the corpus delicti 
as well as the defendant’s guilty participation. 

In laying a foundation in a criminal case for 
the admission of a confession in evidence, it is sufficient to 
establish affirmatively all that occurred immediately prior to 
and at the time of making the confession, provided such 
affirmative proof shows it to have been freely and voluntarily 

. made and excludes the hypothesis of improper inducements or 
threats. 


The question of whether or not in the first 
instance the State has laid a proper and sufficient foundation 
for the admission of such evidence is one of law for the court, 
and if the court determines as a matter of law that no suffi- 
cient foundation has been laid then the confession should be 
rejected, but where the confession is received in evidence, its 
voluntary character. is still a question of fact to be determined 
by the jury. ; 


Error to the district court for Scotts Bluff County: 
CLAIBOURNE G. PERRY, JupGE. Affirmed. 


Mothersead, Wright & Simmons, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Homer L. 
Kyle, for defendant in error. 


Heard before CarTER, MESSMORE, CHAPPELL, WENKE, 
and Bostauau, JJ. 
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WENEE, J. 

A jury in the district court for Scotts Bluff County 
found the defendant, Agapita Gallegos, guilty of man- 
slaughter. His motion for a new trial was overruled and 
he was sentenced to serve ten years in the penitentiary. 
To review the record of his conviction and sentence the 
defendant has instituted this error proceeding. 

For convenience we shall refer to the plaintiff in error 
as the defendant. 

Defendant contends that the corpus delicti, which 
means that a crime has actually been committed, has not 
been established. Corpus delicti is composed of two ele- 
ments, the fact or result forming the basis of the charge 
and the existence of a criminal agency as the cause 
thereof. 23 C.J.S., Criminal Law, § 916, p. 181. “Homi- 
cide corpus delicti is not established until it is proved 
that a human being is dead, and the death occurred as 
the result of the criminal agency of another.” Reyes v. 
State, 151 Neb. 636, 38 N. W. 2d 539. 

The confessions of the defendant, the first on Septem- 
ber 23, 1949, and the second on October 1, 1949, fully 
detail the crime and its commission. Defendant therein 
confessed that in the early part of October 1948, while 
Mrs. Genovesa Carrillo was living with him and his two 
children in a tenant house located on a farm near Mina- 
tare in Scotts Bluff County, Nebraska, he got into an ar- 
gument with her; that the argument started while they 
were getting ready to retire; that while arguing he picked 
up a piece of stove wood; that he hit her with this piece of 
wood, the blow being on the head and just behind the 
left ear; that when struck she fell to the floor in a sort 
of dazed condition but continued to talk; that while she 
was on the floor he hit her twice with the same piece of 
wood and in about the same place; that some blood 
flowed from her head and formed a spot on the floor; 
that she died from the blows; that this all took place in 
the east room of the two-room tenant house in which 
they were living; that he buried her the next day, just 
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after dark, at a point east of the tenant house; that he 
dug the grave north and south, placing her with her head 
to the north; that he wrapped her body in a blanket and 
placed a handkerchief in her mouth to keep the dirt from 
. getting in; and that she had on one of his overalls and a 
lady’s shirt, but no shoes. 

We said in Sullivan v. State, 58 Neb. 796, 79 N. W. 721, 
that: “The uniform doctrine of the American courts is 
that a conviction for felony will not be sustained when 
the only evidence of guilt is the extra-judicial confession 
of the defendant that a crime has been committed. His 
confession may be sufficient to prove his own connection 
with the alleged criminal act, but there must in all cases 
be proof aliunde of the essential facts constituting the 
crime.” 

As stated in 23 C. J. S., Criminal Law, § 916, p. 182: 
“The corpus delicti cannot be presumed, but must be 
established by evidence sufficient to show the commis- 
sion of a crime. Extrajudicial admissions or confessions 
of the accused are not alone sufficient to establish the 
corpus delicti, but ordinarily may be considered in 
connection with other evidence in, the establishment 
thereof.” 

See, also, Cryderman v. State, 101 Neb. 85, 161 N. W. 
1045; Egbert v. State, 113 Neb. 790, 205 N. W. 252; Lim- 
merick v. State, 120 Neb. 558, 234 N. W. 98; Whomble 
v. State, 143 Neb. 667, 10 N. W. 2d 627; Clark v. State, 
151 Neb. 348, 37 N. W. 2d 601; Reyes v. State, supra. 

However, as stated in 23 C. J. S., Criminal Law, § 916, 
p. 184: ‘* * * although there is authority which holds 
that the corpus delicti must be established by independ- 
ent evidence alone and the extrajudicial statements, ad- 
missions, or confession of accused cannot be used in aid 
of the establishment of any necessary element thereof, as 
a general rule it is not required that the corpus delicti 
shall be established by independent evidence alone. Ex- 
trajudicial admissions, declarations, or confessions of 
accused may be considered in connection with other in- 
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dependent evidence in determining whether the corpus 
delicti is sufficiently proved; and it is sufficient when the 
evidence independent of the confession, together with 
the confession, establishes the corpus delicti. It is not 
required that the suppletory evidence be conclusive in its 
character; and slighter evidence of the corpus delicti is 
sufficient for its establishment where the commission of 
the crime has been confessed by accused; but it is nec- 
essary that there be such extrinsic corroborative circum- 
stances as will, taken in connection with the confession, - 
produce a conviction of guilt.” 

That we have followed this general rule is evidenced by 
many holdings of this court. After stating the fore- 
going, quoted from Sullivan v. State, supra, the court 
therein went on to say: “But while a voluntary confes- 
sion is insufficient, standing alone, to prove that a crime 
has been committed, it is, nevertheless, competent evi- 
dence of that fact, and may, with slight corroborative 
circumstances, establish the corpus delicti as well as the 
defendant’s guilty participation. Discussing this question 
Nelson, C. J., in People v. Badgley, 16 Wend. (N. Y.) 53, 
said: ‘Full proof of the body of the crime, the corpus 
delicti, independently of the confession, is not required 
by any of the cases; and in many of them slight corrobo- 
rating facts were held sufficient.’ The doctrine of this 
case was distinctly approved in People v. Jaehne, 103 
N. Y. 182, where it was held that equivocal circumstance 
offered as proof of the corpus delicti, might be inter- 
preted in the light of the prisoner’s confession and the 
fact under investigation be thus given a criminal aspect. 
In State v. Hall, 31 W. Va. 505, the court, considering 
this question, said: ‘We know of no decisions anywhere 
that hold the admissions of the defendant are not compe- 
tent evidence tending to prove the corpus delicti, but they 
certainly are competent evidence tending to prove that 
the crime charged has been committed.’ It has often 
been held in cases where there was no direct proof of 
the crime, as in prosecutions for adultery and trials for 


VoL. 152] JANUARY TERM, 1950 835 
Gallegos v. State 


homicide where the body of the deceased had not been 
found, that the defendant’s extrajudicial confession, in 
connection with other incriminating circumstances, 
would warrant a conviction. (Ryan v. State, 100 Ala. 94; 
State v. Lamb, 28 Mo. 218; State v. Patterson, 73 Mo. 695; 
Commonwealth v. McCann, 97 Mass. 580; United States 
v. Williams, 1 Cliff. (U. 5.) 20; United States v. Gilbert, . 
2 Sum. (U. S.) 19; Commonwealth v. Tarr, 4 Allen 
(Mass.) 315.)” 

“The rule that the corpus delicti cannot be proved by 
the confession of the defendant is true as a general propo- 
sition, yet confessions or admissions may be considered 
in connection with the other evidence to establish the 
corpus delicti. It is not necessary to prove the corpus 
delicti by evidence entirely independent and exclusive 
of the confession or admissions. Groover v. State, 82 
Fla. 427; 26 A. L. R. 380; 17 R. C. L. 64, sec. 69.” Lim- 
merick v. State, supra. 

This principle has often been reaffirmed by this court. 
See, Egbert v. State, supra; Whomble v. State, supra; 
Clark v. State, supra. 

Other than the confessions there is evidence that 
defendant, an illiterate Mexican beet field worker about 
38 years of age, returned to Nebraska from Mexico 
shortly after Christmas.1947; that he had with him at 
that time his son, about 10 years of age, his daughter, 
about 13 years of age, and a Mexican woman between 
35 and 40 years of age by the name of Mrs. Genovesa 
Carrillo, who he held out as his wife;,that in April 
1948 he obtained employment with a farmer by the 
name of Carl Mowry who lived about 15 miles north- 
east of Scottsbluff and moved into a tenant house on 
his farm; that defendant and Mrs. Carrillo were having 
trouble between themselves because she didn’t always 
stay with him but moved around and lived with others; 
that because of this condition Carl Mowry made them 
leave his farm; that in September 1948 he obtained 
employment with Alex Bauer to help harvest beets; 
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that the Alex Bauer farm is located 6 miles east and 
*%4 mile north of Scottsbluff in Scotts Bluff County, Ne- 
braska; that in the first part of October 1948 defendant, 
with his children and this woman, then moved into a 
two-room tenant house on the Bauer farm; that begin- 
ning sometime in October Bauer did not see the woman 
around the place; that about the middle of the month, 
when defendant and his two children were in the field, 
Bauer asked defendant where she was; that defendant 
waved his hands in a manner which Bauer took to mean 
that she was gone; that thereafter Bauer did not see 
her again; that defendant, with his two children, stayed 
at the Bauer place until the last of October 1948; that 
thereafter defendant, with his two children, left the 
Bauer place and worked for Paul Franco for about a 
week; and that shortly thereafter they, defendant and 
his two children, left for Mexico. 

Mrs. Genovesa Carrillo is described as a Mexican 
woman about 35 to 40 years of age, 5 feet 1 or 2 inches 
in height, and weighing about 140 pounds. That she 
was fairly light complected for a woman of that na- 
tionality and had dark brown wavy hair of average 
length. 

There is also evidence that on September 23, 1949, 
the authorities of Scotts Bluff County went out to the 
farm located 6 miles east and %4 mile north of Scotts- 
bluff and at a point east of the two-room tenant house, 
which defendant had occupied while working for Alex 
Bauer, they discovered a grave; that they did not re- 
move the body from the grave on that day but came back 
on the 24th and then uncovered it and caused it to be 
lifted therefrom; that the body was buried with its 
head to the north; that it apparently had been wrapped 
in a blanket when buried; that it was in such condition 
that it could be removed from the grave in one piece; 
that the hair of the corpse was dark brown, wavy, and 
longer than that of a man; that it appeared to be the 
hair of a woman; that the body had on overalls but no 
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shoes; that it appeared to be the body of a lady of Mex- 
ican or Spanish origin; and that there was observed 
a dark brown stain or spot on the floor in the east 
room of the tenant house at the place where defendant 
pointed out she had fallen when hit and where she had 
bled. 

We think this evidence, together with the confessions, 
is sufficient to establish the corpus delicti and that de- 
fendant was guilty, beyond a reasonable doubt, of the 
crime of which he has been convicted and for which he 
has been sentenced. 

Defendant also contends that the court. erred in ad- 
mitting in evidence the confessions of September 23, 
1949, and October 1, 1949, already referred to, and the 
evidence of his admission of guilt made at the prelim- 
inary hearing on the complaint had in the county court 
for Scotts Bluff County on October 13, 1949. This con- 
tention is based on the fact that they were involuntarily 
made. If that be true the contention is. well made but, 
on the contrary, if they were voluntarily made it needs 
no citation of authorities to state that they were ad- 
missible and properly for consideration by the jury. 


As to the determination of that issue we said in — 


Kitts v. State, 151 Neb. 679, 39 N. W. 2d 283, that: 

“In laying a foundation in a criminal case for the ad- 
mission of a confession in evidence, it is sufficient to 
establish affirmatively all that occurred immediately 
prior to and at the time of making the confession, pro- 
vided such affirmative proof shows it to have been 
freely and voluntarily made and excludes the hypothe- 
sis of improper inducements or threats. 

“The question of whether or not in the first instance 
the State has laid a proper and sufficient foundation 
for the admission.of such evidence is one of law for the 
court, and if the court determines as a matter of law 
that no sufficient foundation has been laid then the 
confession should be rejected, but where the confession 
is received in evidence, its voluntary character is still 


838 NEBRASKA REPORTS [Vou. 152 
Gallegos v. State 


a question of fact to be determined by the jury.” 

‘We shall not set out all the detailed facts as they 
relate to this issue as the record is voluminous and it 
would serve no useful purpose. Chronologically the 
evidence discloses the defendant was arrested by the 
authorities of El Paso County, Texas, on Monday, Sep- 
tember 19, 1949, while he was working on a farm near 
Ysleta, Texas. At that time he gave an assumed name 
and professed not to know anyone by the name of 
Agapita Gallegos. He was taken into custody because 
of information given the authorities by the Immigra- 
tion Department. Defendant was committed to the jail 
at El Paso and questioned on that day and again on the 
following day, Tuesday, September 20, 1949. He was 
again questioned on Thursday, September 22, 1949. At 
that time he admitted his identity and that he had pre- 
viously been in Nebraska. He was again questioned on 
Friday, September 23, 1949. At that time he made the 
confession which has already been referred to. On Sep- 
tember 27, 1949, defendant was turned over to the au- 
thorities of Scotts Bluff County, Nebraska, he having 
voluntarily signed a waiver of extradition. He was 
‘ thereupon returned to Nebraska, arriving in the early 
morning of September 29, 1949. He was immediately 
committed to the jail-at Scottsbluff under a complaint 
filed against him on September 24, 1949, charging him 
with first degree murder. 

During the time defendant was held in jail at E] Paso 
no charges were filed against him in any state court 
nor was he brought before any magistrate. He was not 
represented by counsel and had not asked to be. 

After defendant was returned to Nebraska the au- 
thorities of Scotts Bluff County talked to him on Oc- 
tober 1, 1949, and he made the confession already refer- 
red to as having been made on that date. He was held 
in jail at Scottsbluff until October 13, 1949, before being 
brought before the county judge for preliminary hear- 
ing. The complaint of first degree murder filed against 
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him on September 24, 1949, was dismissed on October 
12, 1949, and a new complaint charging him with second 
degree murder was filed against him on that date.. The 
latter is the complaint on which preliminary hearing 
was had. Defendant was not represented by counsel 
at the preliminary hearing or at any time prior thereto 
and the record discloses that he never asked to be. How- 
ever, subsequent thereto he was at all times represented 
by counsel appointed by the court. 

While there is testimony given by the defendant from 
which the jury could have found that the confessions 
made were involuntary due to the manner in which 
defendant was held in confinement, the treatment re- 
ceived while so held, and the threats made; however, 
the testimony of the authorities in charge, both at 
El Paso and Scottsbluff, deny these facts and when their 
testimony is taken together with certain testimony of 
_ the defendant, it presents a factual situation from which 
the jury could properly find that the confessions were 
freely and voluntarily made. This includes the issue 
presented by the evidence offered as to whether or not 
the complaint was properly translated at the preliminary 
hearing so it was understood by the defendant in making 
his plea thereto. It also includes the question of wheth- 
er or not he understood the nature. or degree of the 
crime with which he was charged. These issues both 
relate themselves directly to the question of whether 
.or not he understood what: he was doing when he made 
his admission of guilt and consequently relate directly 
to whether it was voluntarily or involuntarily made. 

In regard to how soon after a person is arrested he 
must be given a preliminary hearing we said in Maher 
v. State, 144 Neb. 463, 13 N. W. 2d 641: “The question 
as to the time in which the defendant should be given 
a preliminary hearing is a question for the court. There 
can be no precise length of time, after the arrest of a 
person, in which he must be given a hearing. The 
theory of the law is that he must be given a hearing 


840 NEBRASKA REPORTS [Vou. 152 


Gallegos v. State 


as soon as possible. A person charged should be given 
a preliminary hearing just as soon as the nature and 
circumstances of the case will permit.” 

As already stated the testimony as to what took place’ 
during the time defendant was held in custody both in 
the E] Paso jail and that in Scottsbluff is voluminous and 
detailed. It sets forth all the facts as they relate to the 
taking of the two confessions and the admission of guilt 
at the preliminary hearing. This is the proper founda- 
tion for their admission. The question of whether or 
not the foundation laid for their admission is sufficient 
is, in the first instance, one of law for the court. Here 
the court, in the first instance, heard all of the evidence 
relating thereto and determined that sufficient founda- 
tion had been laid for their admission. The evidence 
was then presented to the jury and the question as to 
their character, whether voluntary. or involuntary, was 
submitted to it by the court’s instructions Nos. 12, 13, 
and 14. We find the facts and circumstances relating to 
the giving of the two confessions and the admission of 
guilt at the preliminary hearing justified the trial court 
in admitting them in evidence in the first instance and 
submitting their character, whether voluntary or in- 
voluntary, to the jury. See Kitts v. State, supra. 

The defendant does not understand our language and 
an interpreter was always used except in those instances 
where the El Paso authorities were able to converse with 
him in his native language. The record does not sustain 
defendant’s charge that these interpreters violated or 
abused the functional purpose for which they were serv- 
ing. Nor was the plea entered by the defendant at the 
preliminary hearing in violation of or contrary to any . 
statutory requirement relating thereto. 

From the record we find the defendant had a fair trial 
and that the conviction and sentence should be affirmed. 

AFFIRMED. 
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Roy G. OWENS, PLAINTIFF IN ERROR, V. STATE OF 


NEBRASKA, DEFENDANT IN ERROR. 
43 N. W. 2d 168 


Filed June 23, 1950. No. 32751. 


1. Forgery. The signing of a fictitious name of a person to an 
instrument which is the subject of a forgery, with an intention 
to defraud, is a false and fraudulent making of such instrument, 
and constitutes the offense of forgery. 


2. Knowingly passing a forged instrument as genuine is 
conclusive of an intent to defraud. 
3. ° Where the evidence establishes the forgery of a bank 


check, it is wholly immaterial as to whether the check was ever 
presented for payment or not. : 


Error to the district court for Adams County: FRANK 
J. Munpay, Jupce. Affirmed. 


John E, Willits, for plaintiff in error. 


Clarence S. Beck, Attorney General, and Clarence A. 
H. Meyer, for defendant in error. 


Heard before Simmons, C. J., CARTER, MEssmoRE, 
YEAGER, CHAPPELL, WENKE, and Bos.aueu, JJ. 


WENKE, J. 

Roy G. Owens, defendant below, was convicted by a 
jury in the district court for Adams County of the offense 
of forgery. He thereupon filed a motion for new trial 
and a motion in arrest of judgment. From the overruling 
thereof, and after being sentenced to 15 months in the 
penitentiary, he brings this error proceeding to review 
the record of his conviction and sentence. Roy G. Owens 
will herein be referred to as the defendant. 

There is evidence in the record from which the jury 
could properly find that on the afternoon of Saturday, 
August 13, 1949, the defendant, ‘a resident of Harvard, 
Nebraska, entered the store of Brach’s Limited located in 
Hastings, Adams County, Nebraska; that he purchased 
a billfold for the sum of $14; that in payment thereof he 
gave a check in the sum of $50 drawn on the Harvard 
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State Bank, Harvard, Nebraska, and payable to “Brach’s 
Ltd., Hastings, Nebr.”; that he signed the name of J. W. 
Kirby thereto as the maker; that the name he signed 
thereto was not his own but fictitious; that the check was | 
accepted by Brach’s Limited; and that defendant received 
the billfold and $36 from Brach’s Limited. 

Defendant contends the evidence is insufficient to 
sustain his conviction because it does not show that the 
check was ever presented for payment to the bank on 
which it was drawn and by it dishonored. Assuming 
that the evidence is insufficient to establish this fact, a 
question which we need not and do not decide, the point 
is not well taken for section 28-601, R. R. S. 1943, under 
which the prosecution was brought, contains no such 
requirement as an essential element of the crime. 

In Randolph v. State, 65 Neb. 520, 91 N. W. 356, we 
said: “The signing of a fictitious name of a person to 
an instrument which is the subject of a forgery, with an 
intention to defraud, is a false and fraudulent making of 
such instrument, and constitutes the offense of forgery.” 

“Our statutes, in effect, provide that forgery is the 
false making, or materially altering, with intent to 
defraud, of any writing which, if genuine, might appar- 
ently be of legal efficacy, or the foundation of a legal 
liability. Cooper v. State, 123 Neb. 605, 243 N. W. 837; 
Uerling v. State, 125 Neb. 374, 250 N. W. 243; Roush v. 
State, 34 Neb. 325, 51 N. W. 755.” Mitchell v. State, 132 
Neb. 891, 273 N. W. 806. 

And in Bullington v. State, 123 Neb. 432, 243 N. W. 
273, we held: “ ‘Knowingly passing a forged instrument 
as genuine is conclusive of an intent to defraud.’ 26 C. J. 
974.” 

While the precise point here raised has apparently 
never been passed upon by this court it has been cor- 
rectly disposed of in other jurisdictions contrary to de- 
fendant’s contention. 

As stated in State v. Garcia, 26 N. M. 70, 188 P. 1104: 
‘If appellant in fact forged the name of Lucero to the 
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check, it was wholly immaterial as to whether it had ever 
been presented for payment or not.” 

As discussed in People v. Breuer, 15 Cal. App. 2d 745, 
60 P. 2d 162: “The statute contains no requirement (as 
contended by appellant) that to constitute the crime of 
forgery it is necessary either that the check be dishon- 
ored, or that it even be ‘presented to any bank for pay-~ 
ment’. As far as that feature of the crime of forgery 
was concerned, it was complete at the moment the forged 
check was delivered by defendant to the seller of the 

- automobile in payment thereof, provided that it was so 
delivered ‘with intent to defraud’; and such an intent 
was clearly deducible from the facts to which attention 
hereinbefore has been directed.” 

Defendant contends the court erred by giving instruc- 
tions Nos. 6 and 7 which, in effect, define what consti- 
tutes reasonable doubt. He bases his contention primari- 
ly upon our holdings in Cowan v. State, 22 Neb. 519, 
35 N. W. 405; Carr v. State, 23 Neb. 749, 37 N. W. 630; 
and Childs v. State, 34 Neb. 236, 51 N. W. 837. Therein 
we held that it is error to charge a jury that it is a doubt 
for the having of which the juror can give a reason 
derived from the testimony. 

Instructions Nos. 6 and 7, given by the court, are as 
follows: 

“You are further instructed that the Defendant is pre- 
sumed to be innocent of the offense with which he stands 
charged until he has by sufficient evidence been proved 
to be guilty and it is the duty of the Jury to give the 
defendant the full benefit of this presumption as evidence 
in his favor, and to acquit him unless the Jury from the 
evidence believes that he has been proven guilty in a 
manner and form as charged in the Information beyond 
a reasonable doubt. This does not mean beyond a pos- 
sibility of a doubt, but as a language of the instruction 
expresses it, beyond a reasonable doubt.” 

“The Jury are instructed that a reasonable doubt with- 
in the meaning of the law is a doubt which has some rea- 
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son for its basis; it does not mean a doubt from mere 

caprice or groundless guess. A reasonable doubt is that 

state of mind, which after a full comparison and consid- - 
eration of all the evidence, both for the state and defense, 

or for want of evidence on the part of the State, leaven 

the minds of the Jurors in that condition that they can- 

not truthfully say that they feel an abiding faith amount- 

ing to moral certainty, from the evidence in this case, 

that the defendant is guilty of the charge laid in the 

Information. If after a careful and impartial considera- 

tion of all the evidence in this case the Jury can truth- . 
fully say and feel that they have an abiding conviction 
of the guilt of the defendant, as charged in the Informa- 
tion and are fully satisfied of the truth of the charge, 
then they are satisfied beyond a reasonable doubt.” 

A careful study of these instructions shows they are 
not phrased in language like the instructions held erro- 
neous in the foregoing cases nor in language subject to. 
such construction. They are therefore not subject to the 
holdings therein. But even if they were we think, in 
view of our holding in Baker v. State, 109 Neb. 558, 191 
N. W. 666, together with what is now section 29-2308, 
R. R. S. 1943, it would be harmless error. 

Holdings of this court approving like or similar in- 
structions defining reasonable doubt are numerous. For 
example see Turley v. State, 74 Neb. 471, 104 N. W. 934; 
Goemann v. State, 100 Neb. 772, 161 N. W. 421; Hiller v. 
State, 116 Neb. 582, 218 N. W. 386, 58 A. L. R. 1322. 

What was said in Goemann v. State, supra, is applic- 
able here. Therein we said: “But this court has fre- 
quently refused to reverse a judgment of the district 
court solely on account of an instruction worded as in the 
case at bar.” 

Defendant also complains of the court’s failure to give 
part of his requested instruction No. 4 and instruction 
No. 5. 

As to this contention the following from Davis v. 
State, 51 Neb. 301, 70 N. W. 984, is applicable: “When 
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complaint is made of the refusal of the district court to 
give an instruction asked, the burden is upon the party 
complaining to show, not only that he was probably 
prejudiced by the refusal of the court to give the instruc- 
tion, but he must also show that the entire instruction 
was correct as a proposition of law and applicable to 
the facts in evidence in the case.” 

Also the following from Brice v. State, 138 Neb. 853, 
295 N. W. 894: “Defendant also complains of rulings of 
the trial court in refusing to give a number of instruc- 
tions requested by him. An examination of the record 
discloses that the substance of such requested instruc- 
tions as were proper under the issues, the law and the 
evidence was given by the trial judge on his own motion. 
The instructions given do not as a whole contain error 
prejudicial to defendant.- He is therefore not entitled 
to a reversal on account of the refusing or the giving of 
instructions. Samuels v. State, 101 Neb. 383, 163 N. W. 
312; Forman v. State, 126 Neb. 619, 253 N. W. 898.” See, 
Stevens v. State, 84 Neb. 759, 122 N. W. 58; Koch v. State, 
130 Neb. 119, 264 N. W. 172. 

For the reasons stated we find no merit in the con- 
tention of defendant that there were errors in the pro- 
ceedings which resulted in his conviction and sentence. 
They are therefore affirmed. 

AFFIRMED. 


c 


Maponna MCcNALLY, APPELLEE, v. JANE McCNALLY ET AL., 
APPELLANTS. 
43 N. W. 2d 170 


Filed June 23, 1950. No. 32772. 


1. Process: Judgments. Under section 25-525, R. R. S. 1943, to 
entitle a party to open a judgment rendered against him upon 
service by publication, it must appear by a preponderance of 
the evidence that he had no actual notice of the pendency of the 
action,in time to appear and make his defense. 
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2. Judgments. Section 25-2001, R. R. S. 1948, provides that a 
district court shall have power to vacate or modify its own 
judgments or orders after the term at which such judgments 
or orders were made for the death of one of the parties before 
the judgment in the action. Section 25-2008, R. R. S. 1943, 
provides that proceedings to vacate or modify a judgment or 
order for the reason above stated must be commenced within 
three years after the defendant has notice of the judgment. 

Section 25-2001, R. R. S. 1948, provides that a district 
court shall have power to vacate or modify its own judgments 
or orders after the term at which such judgments or orders 
were made for fraud practiced by the successful party in ob- 
taining the judgment or order. Section 25-2008, R. R. S. 1943, 
provides that proceedings for that cause must be commenced 
within two years after the judgment was rendered or order 
made, unless the party entitled thereto be an infant or person of 
unsound mind, and then within two years after removal of such 
disability. 

4, Judgments: New Trial. While in a proper case an action in 
equity to vacate a judgment and obtain a new trial will lie, such 
relief will not be granted when there is an adequate remedy at 
law. To be entitled to equitable relief in such a case, the litigant 
must show that, without fault or laches on his part, he was pre- 
vented from proceeding under section 25-2001, R. R. S. 1943. 


AppEaL from the district court for Perkins County: 
VicTOR WESTERMARK, JUDGE. Affirmed. 


John A. Menter, William L. Walker, and Earl Ludlam, 
for appellants. 


Henry W. Curtis and Charles R. Shopp, for appellee. 


Heard before Smmmowns, C. J., CaRTER, Messmore, 
YEAGER, CHAPPELL, WENKE, and Bostaucu, JJ. 


Simmons, C. J. 

This is a proceeding to set aside a judgment by default 
and confirmation of a sale in a partition action, and to 
be permitted to defend. The trial court denied the ap- 
plication. We affirm the judgment of the trial court. 

The action was originally instituted in July 1939. 
Madonna McNally was plaintiff. Two sisters and two 
brothers and their wives, and the tenants on the land 
were named defendants. 
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The petition alleged that Jane McNally, one of the 
defendants, held the title to the real estate in trust for 
herself, the plaintiff, and the other defendants, not 
including the tenants. Plaintiff claimed title to an 
undivided one-fifth interest as a devisee of a brother 
of defendants. Plaintiff prayed for a decree that the 
title was held in trust by Jane McNally for the five 
named persons and for a partition. 

Service was had by publication upon the defendants 
and answer day was fixed for September 11, 1939. Per- 
sonal service was had on the tenants on June 15, 1940, 
and answer day set for July 15, 1940. 

On February 18, 1941, default was entered against 
each of the defendants and decree taken: The court 
found that Jane McNally held the property in trust for 
plaintiff, herself, and the three other defendants, and 
partition was ordered. On the same day a referee 
was appointed, and he reported that the premises could 
not be properly divided, and that the land should be 
sold and the proceeds divided. On the same day his 
report was approved and the premises were ordered sold. 

On January 8, 1942, the referee filed his bond. Notice 
of sale was published and the property was sold on 
February 9, 1942, to Frank T. Hartwell. On February 
16, 1942, the sale was confirmed, the deed was ordered, 
and the proceeds of the sale were ordered distributed. 
This decree was filed March 2, 1942. 

The action originally was instituted by Madonna Mc- 
Nally. She died January 6, 1942. The defendant Jane 
McNally died in 1949, and Catherine McNally, another 
defendant, died in 1945. In 1949 the action was revived 
as to these defendants in the names of their heirs.’ 
Finally, when the matter came to a hearing in August 
1949, it was essentially a proceeding between the de- 
fendants (as revived) and the purchaser. 

This proceeding is one to set aside the decree, the sale, 
and the order of sale under the provisions of sections 
_ 25-525 and 25-2001 (2), (4), (6), R. R. S. 1943, and the 
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equitable powers of the court, for three reasons: First, 
there was no actual notice to the defendants of the 
pendency of the action in time to come in and defend; 
second, the plaintiff died January 6, 1942, prior to the 
sale and confirmation; and, third, there was constructive 
fraud on the part of the plaintiff in failing to give per- 
sonal notice to nonresident defendants and in failing to 
inform the court of the death of the plaintiff prior to 
confirmation. We determine these contentions in the 
order named. 

The question as to failure to receive notice in time 
to appear and defend was presented by motion on April 
27, 1942, by the defendants Jane McNally, William Mc- 
Nally, and Joseph McNally and his wife. It was pre- 
sented by several subsequent pleadings. 

The question presented is one of fact. It is the rule 
that under section 25-525, R. R. S. 1943, to entitle a 
party to open a judgment rendered against him upon 
service by publication, it must appear by a preponder- 
ance of the evidence that he had no actual notice of the 
pendency of the action in time to appear and make his 
defense. Stover v. Hough, 47 Neb. 789, 66 N. W. 825. 

By affidavit dated December 22, 1942, Jane McNally — 
swore that the first notice she had of the pendency of 
this action was on March 3, 1942, when she received the 
referee’s check for her distributive share. By affidavit 
dated April 14, 1942, William McNally denied actual 
notice of the pendency of the action. Joseph McNally 
did so by affidavit dated April 15, 1942, and Jane Mc- 
Nally did so by affidavit dated April 21, 1942. These 
affidavits were prepared by an Illinois lawyer and sent 
to an attorney at Grant. 

The tenant testified that he gave Jane McNally notice 
that the property had been sold, and that he had given 
her no notice prior thereto. 

In 1945, defendants secured a continuance in order 
to take their own depositions. The depositions of the 
three defendants were taken in January 1946. From | 
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those depositions and other evidence the following facts 
appear quite certain. 

The plaintiff’s attorney called upon Jane McNally in 
Chicago before this action was brought and, among other 
things, told her that this action was to be brought. Jane 
testified as to that conversation. She further testified 
that she learned from friends in Cleveland (the home 
of the plaintiff) of the action in 1938 or 1939, and that 
she then ‘consulted a lawyer for some time” but did 
nothing. Joseph testified that his sister told him of the 
conversation with plaintiff’s attorney. William testi- 
fied that he first learned about the action “4 or 5 or 
6 years ago” in a letter from his sister. (As pointed 
out, this testimony by deposition, so far as we can deter- 
mine from the record, was taken not later than January 
29, 1946.) 

William further testified that she wrote him they were 
going to try to “sell her place on her” and that she got 
that information from Perkins County, Nebraska. 

Contrary to the tenant’s testimony, Jane testified that 
the tenant wrote her that the property was advertised for 
sale; that she received that notice before the property 
was sold and consulted a lawyer who advised her that 
they could not sell her property; and that she had con- 
sulted an attorney before that time. She gave this letter 
from the tenant to her brother Joseph. Joseph testified 
that he knew in 1942 that the property was up for sale; 
that he got that information from his sister Jane; that 
that knowledge came to him before he received the 
referee’s check for his distributive share; that the letters 
which he took to the lawyer informed his sister that the 
proceeding was pending in Perkins County; and that she 
tried several lawyers who did not “do much.” William 
testified that he had that knowledge before he got the 
referee’s check for his distributive share. 

So it appears from their own testimony that these 
moving defendants had knowledge of the pendency of 
this action both prior to the decree and prior to the order 
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of confirmation. Not only have they not sustained their 
burden of proof, but they have disproved their own con- 
tentions. The finding of the trial court on this phase of 
the case is patently correct. 

The second contention is that the motion should be 
granted because of the death of the plaintiff prior to 
the date of sale and the confirmation. 

The record shows that plaintiff died January 6, 1942. 
The first knowledge the plaintiff’s resident attorney had 
of the death came to him in November 1942. A sugges- 
tion of death was filed February 15, 1943. A certifi- 
cate of death was filed March 11, 1946, together with a 
motion by defendants for leave to amend so as to allege 
plaintiff's death as an additional reason for granting 
the motion to set aside the judgment and confirmation 
decree. It was presented by motion filed October 1, 1946. 
The motion to amend was granted October 21, 1946, and 
an amended motion was filed December 4, 1946. 

Section 25-2001, R. R. S. 1943, provides that a district 
court shall have power to vacate or modify its own 
judgments or orders after the term at which such. judg- 
ments or orders were made “for the death of one of 
the parties before the judgment in the action.” Section 
25-2008, R. R. S. 1943, provides that proceedings to vacate 
or modify a judgment or order for the reason above 
stated must be commenced within three years after the 
defendant has notice of the judgment. Clearly these de- 
fendants had notice of the judgment prior to April 27, 
1942, the date when they filed their first motion to vacate 
and set aside. They first undertook to raise this issue 
in this case on March 11, 1946. More than three years 
having elapsed, relief on that ground must be denied. 

The third contention is that there was constructive 
fraud on the part of plaintiff and her attorneys in failing . 
to give personal notice to those defendants whose ad- 
dresses they knew, and in failing to advise the court of 
the death of plaintiff before confirmation. 

Section 25-2001, R. R. S. 1943, provides that a district 
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court shall have power to vacate or modify its own 
judgments or orders after the term at which such judg- 
ments or orders were made “for fraud practiced by the 
successful party in obtaining the judgment or order.” 
Section 25-2008, R. R. S. 1943, provides that proceedings 
for that cause must be commenced within two years 
after the judgment was rendered or order made, unless 
the party entitled thereto be an infant or person of un- 
sound mind, and then within two years after removal 
of such disability. The first mention of this contention 
that we find in the record is in a reply to the answer of 
the purchaser filed on June 17, 1949, and in an amended 
answer and application filed on August 12, 1949. Clearly 
the statute does not authorize relief on the ground so 
dilatorily advanced. In addition to that, it should be 
said that there is neither fact nor suggestion of fact in 
this record to sustain the contention. It has no merit. 

Defendants also contend that they are entitled to 
equitable relief independent of the statutory provisions. 
We have recently restated the applicable rule: ‘‘ ‘While 
in a proper case an action in equity to vacate a judgment 
and obtain a new trial will lie, such relief will not be 
granted when there is an adequate remedy at law. * * * 
To be entitled to equitable relief in such a case, the 
litigant must show that, without fault or laches on his 
part, he was prevented from proceeding under section 
25-2001, R. S. Supp., 1947.’” Nemetz v. Nemetz, ante 
p. 178, 40 N. W. 2d 685. No such showing is made. The 
facts in the record negative it. 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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Jor A. Law AND YALE HALPERIN, COPARTNERS DOING 
BUSINESS AS WHITE LINE TRANSFER COMPANY, AP- 
PELLEES, v. EMPLOYERS Mutua. CASUALTY COMPANY, 
A CORPORATION, APPELLANT, IMPLEADED WITH SAM 


FRIEDMAN, APPELLEE, 
43 N. W. 2d 188 


Filed June 23, 1950. No. 32775. 


1. Carriers. Merchandise in order to be regarded as merchandise 
in the hands of a common carrier must be received for immediate 
shipment and unconditionally accepted with nothing remaining 
to be done by the shipper to complete the shipment. 

If goods are delivered to a carrier and held at the 

request of or subject to the control or direction of the shipper 

their status is not that of goods in the hands of a common carrier. 


APPEAL from the district court for Douglas County: 
JaMEs M. Patron, JupGE. Reversed and dismissed. 


Joseph H. McGroarty, for appellant. 


Ephraim L. Marks, and Shrout, Brown & Thurmond, 
for appellees. 


Heard before Simmons, C. J., Carter, Mrssmore, 
YEAGER, CHAPPELL, WENKE, and BosLAuGH, JJ. 


YEAGER, J. 

This is an action which, as originally instituted, was 
by the plaintiffs Joe A. Law and Yale Halperin, copart- 
ners doing business as White Line Transfer Company, 
against Employers Mutual Casualty Company, a corpora- 
tion, and Sam Friedman, defendants, to have declared, 
under the Declaratory Judgments Act, the liability, if 
any, of the defendant Employers Mutual Casualty Com- 
pany on a policy of insurance issued to the plaintiffs for 
the loss of 93 kegs of nails belonging to the defendant 
Sam Friedman which were stolen from the dock of the 
plaintiffs and for an appropriate judgment for the value 
of the nails in case of a finding of liability. 

The policy of insurance in question protected the 
plaintiffs against loss by theft of merchandise such as is 
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involved here while in the hands of the plaintiffs as a 
common carrier. The policy insured against theft from 
cargo. or storage on docks or in warehouses for not more 
than 24 hours provided the merchandise was in actual 
transit or in other words in the hands of plaintiffs as a 
common carrier. Insofar as the matters herein involved 
are concerned there was no liability under the policy 
unless at the time the nails were stolen they were in the 
status of merchandise in the hands of plaintiffs as a com- 
mon carrier. This the defendant Employers Mutual 
Casualty Company contends, and the plaintiffs and the 
defendant Sam Friedman concede the contention in their 
brief filed herein as follows: 

“The issue on this appeal therefore narrows down to 
the question: 

“Was the merchandise in the custody and control of. 
the White Line Transfer Company, at the time of theft, 
as a common carrier, while temporarily on docks or in 
warehouse for a period of not exceeding 24 hours, and 
- while in actual transit, so as to come within the specific 
coverage of the Marine and Cargo Theft Endorsement?” 

There is no contention that there is any liability under 
the policy of insurance to the defendant Friedman. 
Apparently he was made a party on the theory that a 
recovery by the plaintiffs would redound to his benefit 
and that to join him as a party and set up his rights 
against the plaintiffs would have the effect of avoiding 
unnecessary litigation. 

In any event the litigation was so conducted appar- 
ently without objection. A trial was had and the court 
determined. that the Employers Mutual Casualty Com- 
pany was liable under the policy of insurance for the 
loss, and judgment was rendered in favor of the defend- 
ant Sam Friedman for the value of the merchandise 
stolen. From the judgment the defendant Employers 
Mutual Casualty Company has appealed. 

There are four assignments of error but their substance 
is found in one which the parties. agree, as has already 
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been pointed out, contains the only question to be con- 
sidered in this case. It is as follows: ‘The Court erred 
in holding that at the time and place of the theft the 
plaintiff was holding the cargo as a common carrier.” 

There is no question but that it is the rule that mer- 
chandise in order to be regarded as merchandise in the 
hands of a common carrier must be received for imme- 
diate shipment and unconditionally accepted with noth- 
ing remaining to be done by the shipper to complete the 
shipment. If goods are delivered to a carrier and held 
at the request of or subject to the control or direction 
of the shipper their status is not that of goods in the 
hands of a common carrier. Chicago, B. & Q. R. R. Co. 
v. Powers, 73 Neb. 816, 103 N. W. 678; Burrowes v. Chi- 
cago, B. & Q. Ry. Co., 85 Neb. 497, 123 N. W. 1028, 34 
L. R. A. N. S. 220; Barron v. Eldredge, 100 Mass. 455, 1 
Am. R. 126; Watts v. Boston & Lowell R. R. Corrcoration, 
106 Mass. 466; St. Louis, A. & T. H. R. R. Co. v. Mont- 
gomery, 39 II]. 335; Schmidt v. Chicago & N. W. Ry. Co., 
90 Wis. 504, 63 N. W. 1057; Adair v. Yazoo M. V. R..R. - 
Co., 142 Miss. 345, 107 So. 371; 9 Am. Jur., Carriers, 
§ 674, p. 828; 13 C. J. S., Carriers, § 150, p. 297; Annota- 
tion, 22 A. L. R. 970; Annotation, 113 A. L. R. 1459; 1 
Michie on Carriers, § 1090, pp. 882 to 884; Van Zile, Law 
of Bailments and Carriers, § 186, p. 158. 

It follows therefore that the status of these nails at 
the time they were stolen must be ascertained by refer- 
ence to the facts as disclosed by the record. The facts 
are not in dispute. The only evidence adduced was on 
behalf of the plaintiffs and defendant Sam Friedman. 
Their interests insofar as the questions involved in the 
litigation are concerned were in nowise adverse. Their 
interests were concurrently adverse to those of the de- 
fendant Employers Mutual Casualty Company. . 

By evidence of these parties it was made to appear 
that on December 23, 1948, a truck belonging to plain- 
tiffs picked up at the direction of and for Sam Friedman 
124 kegs of nails. These were to be a part of a carload 
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shipment which was to be made to California on the fol- 
lowing day. Friedman directed that the load be taken 
to the place of business of plaintiffs where it was to re- 
main overnight when it was to be taken to the team track 
of the Union Pacific Railroad Company where it was to 
be loaded on a car with other nails for shipment. No 
car had been ordered or was ever ordered for the ship- 
ment. On account of the condition of the weather and 
the lack of space to hold the trailer on which the nails 
were loaded the nails were by direction of one of the 
plaintiffs unloaded on an inside dock. During the night 
the place was forcibly entered and 93 of the kegs of nails 
were stolen. 

On the question of control over this lot of 124 kegs of 
nails after they had been picked up on December 23, 
1948, Friedman testified: “Q- * * * Now, what did you 
do with that one hundred and twenty-four kegs of nails? 
A- They went back to the White Line Transfer. Q- Do 
you remember about what time of the day? A- Yes, I 
‘ remember exactly what happened. It was getting late 
in the afternoon after my last stop was made at the 
Sutherland Lumber Company, and it was beginning to 
drizzle a little bit, and as I recall it turned into snow 
later and the driver said, ‘Do you want these put in the 
car tonight?’ and I said, ‘No it is too late and Joe and 
Yale don’t like to pay overtime, and it is getting late so 
you run them into the White Line and leave them on the 
truck and I will move it to the dock the next morning.’ ” 
“Q- Did you talk to anybody when you got to the White 
Line? A-I talked to Mr. Law. Q- Tell us the substance 
of your conversation? * * * A-Isaid, ‘Joe, I want you to 
take these nails that are on the truck, and leave it on the 
dock and I will call you in the morning and we will run 
them down to the team track, and I will call you and 
give you the number.’” “Q- So when the nails were 
returned to the White Line Transfer Company you say 
you had a talk with Joe Law? A- Yes. Q- And you told 
Joe that you intended to ship the nails out in the morn- 
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ing? A- That is right? Q- At that time, of course, you, 
I presume, told him you would call him in the morning? 
A- I told him to leave them on the dock if he would come 
and we would run them out to the team track in the 
morning, and he said that it could be arranged and he 
would do it. Q- And you told him you would give him 
the instructions as to your car number in the morning? 
A- I gave him those instructions that night. Q- But you 
did not have any car on the team track? A- No.” 

In addition to this evidence which has been in part 
summarized and in part quoted, there is evidence indi- 
cating a possibility of inability to procure a car at the 
Union Pacific team track in which event if it occurred 
he had made available to him a car at Council Bluffs, 
Iowa, in which he would make the shipment which of 
course would involve from him direction for transfer of 
the nails to that location. 

In the light of this evidence it becomes clear that every 
move and handling made or contemplated of these nails 
except one was under the direct supervision and control 
of Sam Friedman. The single exception was the unload- 
ing from the trailer to the dock at the location to which 
he had directed them to be taken on December 23, 1948, 
and where by his direction they were to remain until the 
following day. 

Within the clear meaning of the decisions of this court 
and the courts of other jurisdictions and the texts here- 
inbefore cited, quotations from which would needlessly 
encumber this opinion, it cannot well be said that the 
nails for which recovery is sought in this action were at 
the time they were stolen in transit or held by the 
plaintiffs as property in the hands of a common carrier 
so as to attach to their loss the liability of a common 
carrier. 

The judgment of the district court is PoNerage and the 


action dismissed. 
REVERSED AND DISMISSED. 
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Haze, M. ANDERSON, ADMINISTRATRIX OF THE ESTATE OF 
WiLLiAM M. ANDERSON, DECEASED, APPELLANT, Vv. Roy 


NINCEHELSER, APPELLEE. 
43 N. W. 2d 182 


Filed June 23, 1950. No. 32790. 


1. Trial. A motion to dismiss admits the truth of all material 
and relevant evidence, and the party against whom the motion 
was made is entitled to have it considered in the light most 
favorable to him and to have the benefit of all inferences reason- 
ably deducible therefrom in testing the correctness of the action 
of a court in granting the motion. 

2. Sheriffs and Constables. Section 28-728, R. R. S. 1943, provides 
that a private citizen may be impressed into service by a sheriff 
or other ministerial officer, in any county in this state, to assist 
in apprehending any person charged with or convicted of any 
offense against the laws of the state. 

8. Highways: Sheriffs and Constables. A private citizen impressed 
into service as provided for by section 28-728, R. R. S. 1943, and 
stationed on a public highway to assist in setting up a road 
block for the purpose of apprehending an escaped prisoner, is 
required to use reasonable care for his own safety and the safety 
of others in the performance of his duties in such respect, and 
his rights on the public highway, under the circumstances, are 
equal with the rights of an operator of a motor vehicle in the 
use of the public highway. 

4. Negligence. Where there is no eyewitness, no direct evidence 
of the accident causing the injury, the facts and circumstances 
may be proved by circumstantial evidence, and the presumption 
is raised by the instinct of self-preservation on behalf of the 
deceased that he was not guilty of contributory negligence, but 
was in the exercise of due care and caution for his own safety, 
unless the contrary is shown. 

5. Evidence. Admissions of a party against interest made in court 
or out of court, with reference to and pertinent to the issues 
being tried, are admissible in evidence against such party. 

6. Negligence: Automobiles. In those cases where reasonable 
minds may differ on the question of whether or not the operator 
of an automobile exercised the care, caution, and prudence 
required of him under the circumstances of the particular situa- 
tion the issue of negligence on the part of the operator is one of. 
fact to be determined by a jury. 


APPEAL from the district court for Nemaha County: 
VirciL Fatioon, Jupce. Reversed and remanded. 
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Lloyd E, Peterson and Betty Peterson avert for 
appellant. 


Armstrong & McKnight, and Dwight Griffiths, for 
appellee. 


Heard before Simmons, C. J., CARTER, MESSMORE, 
YEAGER, CHAPPELL, WENKE, and Bos.aucu, JJ. 


MESSMORE, J. 

The plaintiff, administratrix of the estate of William 
M. Anderson, deceased, brought this action at law to 
recover damages from the defendant, charging the de- 
fendant with operating his automobile in such a negli- 
gent manner as to cause the death of the plaintiff’s 
decedent. 

The plaintiff’s amended petition set forth several acts 
of negligence on the part of the defendant which relate 
to whether or not the defendant failed to keep a proper 
lookout and failed to use due care in the operation of 
his automobile which struck plaintiff’s decedent, wrong- 
fully causing his death. 

The defendant’s answer was a general denial of any 
negligence on defendant’s part as alleged in plaintiff’s 
amended petition, and affirmatively alleged that the 
negligence of plaintiff’s decedent was the proximate 
cause of his injuries which resulted in his death. 

The plaintiff's reply denied any negligence on the 
part of plaintiff's decedent as affirmatively pleaded in 
defendant’s answer. 

The record discloses that about 8 a. m., May 12, 1949, 
a prisoner escaped from the Nemaha County jail at 
Auburn, Nebraska. The county sheriff endeavored to 
contact his deputy, but was unable to do so. He called 
Donald Grieb, a patrolman connected with the Nebras- 
ka Safety Patrol. Search was made to apprehend the 
escapee. In the early part of the evening a plan was 
formulated at a stop light in the city of Auburn at four 
intersection points, to set up a road block. The pur- 
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pose of the road block was to stop all cars proceeding 
out of Auburn. Those present when the road block 
plan was set up were the sheriff, his deputy, city police, 
patrolman Grieb, and William M. Anderson. Patrol- 
man Grieb and William M. Anderson were designated 
to form the road block north of Auburn on U. S. High- 
way No. 75. They proceeded to what is known as “Three 
Mile Hill,” three miles north of Auburn. They remained 
at this station for 15 minutes then moved south approxi- 
mately one-half mile. At that point there was a cross- 
road. Before the accident the patrol car was parked 
on the crossroad two feet off the east edge of the pave- 
ment, headed toward the pavement, with parking lights 
on. About 15 or 20 cars were stopped when they were 
stationed at the “Three Mile Hill” point. Grieb and 
William Anderson were equipped with flashlights. An- 
derson’s flashlight was in good working condition at all 
times, and gave a good light. All cars proceeding north 
from Auburn heeded the warning to stop, and none of 
the cars ran the road block. None of the cars proceed- 
ing south were stopped. Anderson was armed, and 
carried a revolver inside his waistband. Grieb remained 
with Anderson until 9:30 p.m. There were no barri- 
cades set up or flares set out. At 9:30 p. m., Mac An- 
derson, the son of William M. Anderson, arrived at the 
point where William Anderson and Grieb were sta- 
tioned. Mac Anderson was desirous of obtaining the 
services of the patrol car for the purpose of using the 
spotlight to ascertain if the prisoner could be appre- 
hended at a certain locality in the city upon information 
he had received. Patrolman Grieb and Mac Anderson 
left in the patrol car, and Elmer Chapp who had ac- 
companied Mac Anderson stayed with William M. 
Anderson. 

Chapp testified that he and Anderson proceeded to 
stop traffic going north from Auburn. Before the acci- 
dent they had stopped 15 or 20 cars. Mac Anderson 
had left his car parked approximately one hundred feet 
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south of the road block on the east or right side of the 
road facing north, with the parking lights on. Chapp 
was stationed on the left or west side of the highway, 
as was William Anderson. Chapp noted that before the 
accident Anderson’s flashlight was shining. He was 
standing 20 or 25 feet south of Anderson at that time on 
the west side of the center line of the highway. Two 
cars approached from the south, and the first one went 
by Chapp. The next thing he heard was a “thud.” At 
that moment he was facing south and was going to check 
the second car. When he heard the thud he turned 
around and saw Anderson lying on the highway with 
his feet east of the center line and the rest of his body 
west of the center line of the pavement. The defend- 
ant’s car stopped after the thud. The defendant got out 
of his car and asked Chapp what he had hit. Chapp told 
him that he had hit William Anderson. The last time 
Chapp saw William Anderson he was 20 or 25 feet north 
of him and about a foot and one-half or two feet west 
.of the center line of the highway. This was about two 
to five minutes before the accident. He did not know 
where Anderson was. standing at the time of the im- 
pact. He asked the defendant to help him carry An- 
derson’s body across the road. One car proceeding from 
the north passed before the body was removed. The 
second car stopped. Anderson was placed in the back 
seat of this car and taken to the hospital. Chapp re- 
lated a conversation had with the defendant wherein 
the defendant asked where Anderson was standing. 
Chapp pointed with his finger to where he was stand- 
ing, which was just west of the center line of the 
highway. 

The highway at the point where the accident occurred 
is a paved highway approximately 22 feet in width, with 
a four or five foot level shoulder on each side of the 
pavement, and a marked center line to separate the 
north and south-bound traffic. The highway is level, 
and the view unobstructed one-half mile south and one- 
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quarter mile north of the point where the accident oc- 
curred. The night was clear. The accident occurred 
between 9:30 and 10 p. m. The defendant’s car came 
to a stop after the accident in the east or right side of 
the traveled portion of the highway. 

The defendant’s wife contacted the sheriff who was 
west of Auburn, and he went to the scene of the acci- 
dent. He examined the road, and asked the defendant 
what had happened. The defendant said he had hit 
Anderson, and that he did not see Anderson until “he 
came up over the radiator.” He did not say whether 
or not he saw Anderson before that time. The sheriff 
examined the defendant’s automobile which was a 1947 
Willys Jeep. The left headlight of the jeep was broken 
out, and there was glass on the concrete slab. The de- 
fendant’s car was on the right shoulder of the road. 
He recalled no other damage to the defendant’s car. He 
observed William Anderson’s hat on the highway, and 
his flashlight which had been run over and mashed. 
On cross-examination the sheriff testified that he under- 
stood the defendant to say very distinctly that he saw 
Anderson first when he “came up over the radiator.” 

The plaintiff offered testimony of the defendant ap- 
pearing in a deposition taken by the plaintiff before 
trial. We set forth in substance such part thereof as 
may be necessary in determining this appeal. As he 
proceeded north on U. S. Highway No. 75, he thought 
he saw. a man get in front of his car, was not positive 
where the man was, and he struck the man. He made 
no observation of any object before the collision. He 
saw a little light on the west side of the road, a reflec- 
tion of some kind of light about 15 feet from him, and 
saw no flashing of the light before that time. He did 
not know whether his lights would shine down the 
road a distance of 150 feet or not. 

The examination of William M. Anderson made by a 
doctor at the hospital revealed that the patient had 
marked shock and delirium. There was a trauma to the 
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entire section of the upper abdominal organs which was 
severe; a compound-comminuted fracture of the left 
tibia and fibula, and fracture of the lower left femur; 
and there were numerous superficial wounds, a deep, 
large, scraping wound of the upper right abdomen, and 
other injuries. The patient was 52 years old. He was 
conscious during the early part of his stay in the hos- 
pital, and died about 11 p. m., May 14, 1949. The doctor 
gave as his opinion that the death was caused by external 
violence of recent origin. 

Mac Anderson testified that he and his father each 
purchased a new flashlight on the day of the accident; 
that his father’s flashlight had new batteries in it and 
was bright; and that his father was armed. He detailed 
the evidence with reference to the road block, his meeting 
with Chapp, the proceedings until the time that he left 
his father, and that his father was conscious when he 
saw him in the hospital, and suffered great plain. 

There was no evidence introduced by the plaintiff as 
to the rate of speed the defendant was operating his 
automobile prior to or at the time of the accident. 

At the close of the plaintiff’s evidence the defendant 
moved to dismiss the petition of the plaintiff for the 
reason that the evidence of the plaintiff was insufficient 
to sustain a verdict against the defendant, and further, 
that the evidence of the plaintiff did not show that the 
defendant was in any manner negligent in the operation 
of his automobile as alleged in the plaintiff’s amended 
petition. The trial court sustained the defendant’s mo- 
tion. Upon the overruling of the plaintiff’s motion for 
a new trial, the plaintiff appeals. 

For convenience we will refer to the parties as 
originally designated in the district court. 

The plaintiff assigns as error (1) the order of the 
trial court in dismissing the plaintiff’s petition as being 
contrary to law, and (2) that the trial court erred in 
excluding evidence offered by the plaintiff. 

The question to determine in this appeal is whether 
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or not the evidence introduced on behalf of the plaintiff 
was sufficient to warrant submission of the case to the 
jury. 

. In Armer v. Omaha & C. B. St. Ry. Co., 151 Neb. 

431, 37 N. W. 2d 607, this court held: “A motion to dis- 
miss admits the truth of all material and relevant evi- 
dence, and the party against whom the motion was made 
is entitled to have it considered in the light most favor- 
able to him and to have the benefit of all inferences 
reasonably deducible therefrom in testing the correctness 
of the action of a court in granting the motion.” See, 
also, Shiman Bros. & Co. v. Nebraska Nat. Hotel Co., 143 
Neb. 404, 9 N. W. 2d 807. 

We have the foregoing rule in mind in determining this 
appeal. 

The record discloses that the sheriff met with the 
deceased, the safety patrolman, and the city police, where 
a plan was formulated to set up a road block, and under 
the sheriff’s direction, and that also of the patrolman, 
the deceased accompanied the patrolman ‘to the place 

designated. 

' A private citizen may be impressed into service by a 
sheriff or other ministerial officer, in any county in this 
state, to assist in apprehending any person charged with 
or convicted of any offense against the laws of the state. 
See section 28-728, R. R. S. 1943. 

The decedent had a right to be on the highway to 
perform the duties assigned to him. The proper dis- 
charge of his duties required him to assume a position on 
the highway which, in view of the heavy traffic, was 
necessarily a place of danger. In order to perform his 
assigned duties with reasonable adequacy, he could not 
be expected, nor did the law require him, to watch con- 
stantly and continuously for the approach of cars from 
any and all directions. His duty was to keep a reasonable 
lookout and to exercise care in the circumstances com- 
mensurate with the dangers and consistent with his 
faithful performance of the duties of his employment. 
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See Shaffer v. Torrens, 359 Pa. 187, 58 A. 2d 439. 

The deceased’s use of the highway was analogous to 
that of a pedestrian in that he was required to use reason- 
able care for his own safety and the safety of others, and 
in this respect his rights were equal with the rights of 
the operator of a motor vehicle in the use of the public 
highway. See Johnson v. Anoka-Butte Lumber Co., 141 
Neb. 851, 5 N. W. 2d 114. 

There were no eyewitnesses to this accident. The rule 
is that, in the absence of an eyewitness, or in the absence 
of any obtainable evidence as to what deceased did or 
failed to do by way of precaution, at and immediately 
before the injury, the presumption that he, prompted by 
a natural instinct, was in exercise of care for his own 
safety, obtains, and this presumption is one of fact, and 
whether it is overcome by circumstances shown in 
evidence is for the jury to determine. See Edwards v. 
Perley, 223 Iowa 1119, 274 N. W. 910. 

“Where there is no eyewitness, no direct evidence of 
the accident causing the injury, the facts and circum- 
stances may be proved by circumstantial evidence, and 
the presumption is raised by the instinct of self-preserva- 
tion on behalf of the deceased that he was not guilty of 
contributory negligence, but was in the exercise of due 
care and caution for his own safety, unless the contrary 
is shown.” Engel v. Chicago, B. & Q. R. R. Co., 111 Neb. 
21, 195 N. W. 523. 

There is no evidence as to what the decedent was doing 
immediately prior to the impact. When last seen before 
the impact he was 20 to 25 feet north of the witness 
Chapp, and a foot and one-half to two feet west of the 
center line of the highway. This was within a period of 
two to five minutes prior to the time of the accident. 
No presumptions of negligence will be indulged against 
him, and no evidence of his contributory negligence 
appears in the record. The burden of presenting this 
proof, of course, is imposed on the defendant. 

The plaintiff offered evidence of the editor of the 
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Nemaha County Herald, a weekly newspaper, concerning 
a conversation had between the editor and the defendant 
for the purpose of formulating a newspaper article. This 
conversation occurred on May 15th or 16th, 1949, and 
was about the accident which resulted in the death of 
plaintiff’s decedent. The witness was handed a news- 
paper article appearing in the May 19th edition of the 
paper to refresh his memory as to whether or not the 
article contained the statements of the defendant made 
to the editor with reference to the accident. He an- 
swered that it did. Objection was made to the competen- 
cy of this testimony, which was sustained. An offer of 
proof was made that if the witness was allowed to testify 
he would testify that the defendant stated to him that he 
did not see anyone on the highway ahead of him nor at 
the side of the highway, did not see Anderson until he 
was right upon him, and it was too late to stop his 
automobile quickly enough to keep from hitting him. 
The offer of proof was objected to on the ground of com- 
petency, and the objection sustained. The plaintiff con- 
tends that the ruling of the trial court in rejecting such 
evidence constituted prejudicial error. The testimony 
was offered as an admission against interest. 

Admissions against interest are defined as follows: 
“Any statement made by or attributable to a party to 
an action which constitutes an admission against his 
interest and tends to establish or disprove any material 
fact in the case is competent evidence against him.’ ” 
Kellner v. Whaley, 148 Neb. 259, 27 N. W. 2d 183. 

In Gentry v. Burge, 129 Neb. 493, 261 N. W. 854, this 
court said: “It is a well-settled rule that admissions of a 
party against interest made in court or out of court, with 
reference to and pertinent to the issues being tried, are 
admissible in evidence against such party.” 

We conclude the evidence should have been admitted 
for the purpose offered. 

It is apparent from the evidence that the defendant did 
not see the deceased until his automobile struck him. 
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The operator of an automobile equipped with headlights 
as required by statute, who does not observe a pedestrian 
until just before striking him, is not conclusively guilty 
of negligence. Under such circumstances it is clearly a 
question for the jury. The question whether the defend- 
ant should have seen the deceased, and the inferences 
to be drawn from the evidence adduced, are matters of 
evidence which a jury must decide. Whether the de- 
fendant was negligent in not sooner seeing the deceased 
and in not so operating his automobile with reference to 
the concurrent right of the deceased and himself upon 
the public highway as to avoid a collision was for the 
jury. The only question properly determinable was 
whether the defendant was negligent in failing to see 
the deceased in time to avoid the accident. See Johnson 
v. Anoka-Butte Lumber Co., supra. 

“In those cases where reasonable minds may differ on 
the question of whether or not the operator of an auto- 
mobile exercised the care, caution, and prudence re- 
quired of him under the circumstances of the particular 
situation the issue of negligence on the part of the oper- 
ator is one of fact to be determined by a jury.” Miers v. 
McMaken, 147 Neb. 133, 22 N. W. 2d 422. See, also, 
Buresh v. George, 149 Neb. 340, 31 N. W. 2d 106. 

We believe the plaintiffs evidence standing alone and 
acknowledged as true has probative force enough to 
make a prima facie case for the plaintiff. The evidence 
is sufficient to support a finding that the acts of the 
plaintiff's decedent were not the proximate cause of the 
collision, and that the defendant negligently injured the 
plaintiff’s decedent which resulted in his death. 

We deem it unnecessary to discuss other assignments 
of error. 

For the reasons given herein, we reverse the judgment 
and remand the cause for a new trial. 

REVERSED AND REMANDED. 
’ WENKE, J., concurs in the result. 
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MipweEst Popcorn CoMPANY, A CORPORATION, APPELLANT, 


v. Ray C. JOHNSON, STATE AUDITOR, ET AL., APPELLEES. 
43 N. W..2d 174 


Filed June 23, 1950. No. 32797. 


1. Statutes. The Legislature may properly classify counties ac- 
cording to population for purposes of legislation when the classi- 
fication rests upon reasonable differences of situation or circum- 
stance which call for distinctive legislation as to class. 

A statute which becomes operative within 30 days from 

the date it takes effect as to existing counties in the class, but 

specifies no machinery by which it shall become immediately 
operative in counties subsequently entering the class, does not 
violate Article III, section 18, of the Nebraska Constitution, 

prohibiting the passage of local or special laws. ; 

Where a bill has but one general object, no matter how 

comprehensive that object may be, and contains no matters not 

germane thereto, and the title clearly expresses the subject of 
the bill, it does not violate Article III, section 14, of the 

Constitution. 

Article III, section 14, of the Constitution, does not 
require that the title to an act shall be a complete abstract of 
the bill. If the act contains but one subject and that subject is 
clearly expressed in the title, the constitutional requirements 
have been met, even though the title contains duplicitous or 
extraneous provisions not necessary to its validity. 

5. Injunction: Statutes. An invalid appropriation of funds is not 
subject to injunction where such funds have been expended or 
have lapsed into the unappropriated funds of the state at the 
time the suit was commenced. 

6. Statutes. Where a part of an act is invalid, and the remainder 
is complete and perfect in all its parts and is capable of execu- 

i tion, it will be upheld where it is evident that the invalid part 
was not an inducement to the enactment of the remainder. 

The attempt to appropriate funds for the salaries of 

members of the tax appraisal boards or committees contrary to 

Article III, section 22, of the Constitution, was not an inducing 

element to the passage of the remainder of the Tax Appraisal 

Board Act. ; 

The Tax Appraisal Board Act does not change the 

uniformity requirements as to taxation of property which there- 

tofore existed. It does not therefore violate Article VIII, sec- 
tion 1, of the Constitution. : 

The Legislature during a session may do and undo, 

consider and reconsider, as often as it thinks proper, as only the 

final result will be regarded as the thing done. 
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10. 


An act which purports to amend a statute which has 
not become effective will be held to be amendatory of the original 
statute which the amendatory act purported to repeal. When 
and if the ineffective statute becomes effective, all will be con- 
sidered together in determining the intent of the Legislature. 

APPEAL from the district court for Lancaster County: 

RALPH P. WILSON, JUDGE. Affirmed. 


Munger & Rhodes, for appellant. 


Clarence S. Beck, Attorney General, Clarence A. H. 
Meyer, and Homer L. Kyle, for appellees. 


King, Haggart & Kennedy, amicus curiae. 


Heard before Stmmons, C. J., CARTER, MESSMORE, 
CHAPPELL, WENKE, and BosLaucu, JJ. 


CARTER, J. 

This is a suit in equity for a declaratory judgment de- 
termining the constitutionality of the Tax Appraisal 
Board Act, sections 77-1301 and 77-2501 to 77-2510, R. S. 
1943, as amended in 1947 and 1949. The trial court 
sustained a demurrer to the petition and, plaintiff having 
declined to further plead, dismissed the action. Plaintiff 
appeals. 

The action was brought by the plaintiff on behalf 
of itself and all taxpayers similarly situated, to enjoin 
the Auditor of Public Accounts and the State Treasurer 
from paying out any funds appropriated for the use of 
the Douglas County tax appraisal board as illegal ex- 
penditures of public moneys because of the unconstitu- 
tionality of the Tax Appraisal Board Act. That the 
courts have jurisdiction of such an action has been here- 
tofore determined. Rein v. Johnson, 149 Neb. 67, 30 N. 
W. 2d 548. 

Briefly stated, the act provides for the establishment, 
in the discretion of the county board, of a classification 
and appraisal committee for real estate in counties having 
not more than 200,000 population, the recommendations 
of such committee to be taken into consideration by the ~ 
county assessor and filed with the county clerk for the 
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use of the county board of equalization. The act also 
provides for a tax appraisal board in all counties having 
a population in excess of 200,000. Such board consists 
of three members appointed by the Governor with the 
advice and consent of the Legislature, for terms of six 
years with a maximum salary of $6,000 a year to be 
fixed by the Governor. The act provides for a revolving 
fund by appropriating $50,000 from the General Fund of 
the state and providing that the Auditor of Public Ac- 
counts shall certify the annual cost to the county board 
at the end of each fiscal year upon which the county 
board is to include the amount in the county levy and 
remit the same to the State Treasurer, when collected, 
to replenish the revolving fund. At the 1949 session of 
the Legislature $50,000 was appropriated to the revolving 
fund as contemplated by the 1947 act, and in addition 
thereto a further sum of $50,000 was appropriated to. be 
credited to such revolving fund until 1953. Other pro- 
visions of the act will be discussed in connection with 
the ‘consideration of the issues raised by this appeal. 

It is argued that the act is unconstitutional in that 
it is a local or special law and therefore violative of 
Article III, section 18, of the Nebraska Constitution. The 
plaintiff is a resident of Douglas County. It is the only 
county in Nebraska having a population in excess of 
200,000 people. It is urged that no reason exists which 
warrants any different law for the appraisal of property 
in Douglas County than in any other. In this respect it 
must be conceded that the Legislature has the power to 
classify counties on the basis of population when the 
classification rests upon reasonable differences of situa- 
tion or circumstance which call for distinctive legislation 
for the class. State ex rel. Cone v. Bauman, 120 Neb. 
77, 231 N. W. 693. The provisions of the Tax Appraisal 
Board Act do not freeze the classes. Any county which 
has a population of 200,000 people comes within the act 
as does any county which subsequently reaches that 
figure. An act so operating is considered to be general 
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in its nature. The appraisal of property for tax purposes 
.in the various counties of the state is a matter which is 
directly affected by the population of the county. It has 
been a common legislative practice to classify counties 
on a population basis in prescribing the manner of con- 
ducting their functions. Problems of administration have 
a direct relation to population. This is particularly true 
in the appraisal, assessment, and equalization of prop- 
erty for purposes of taxation. Consequently, the Legis- 
lature acted within recognized principles of law in 
classifying counties in the statute before us as it did. 
Dorrance v. County of Douglas, 149 Neb. 685, 32 N. W. 
2d 202. 

Plaintiff contends that the class is frozen for the 
reason that the act provides no machinery by which it 
may become operative in counties subsequently attaining 
a population of 200,000 persons. The contention advanced 
is based on the provision of the act providing: ‘The 
tax appraisal board shall consist of three members, to be 
appointed by the Governor, by and with the advice and 
consent of the Legislature if in session. The initial ap- 
pointments shall be one for a term of two years, one for 
a term of four years and one for a term of six years, to 
be designated in the order of appointment. * * * Initial 
appointments of the members of the tax appraisal board 
shall be made within thirty days after the effective date 
of this act.” No provision is contained in the act as to 
any initial appointments of the members of the tax ap- 
praisal board in counties which subsequently attain a 
population of 200,000 people. It is asserted that this has 
the effect of freezing the class. In a similar case the Su- 
preme Court of Iowa stated: “But, plaintiffs argue, the 
law by its terms becomes operative in Des Moines within 
thirty days from the date it takes effect by publication 
but .specifies no machinery by which it shall become 
operative in cities other than Des Moines which subse- 
quently attain the required population. If we are to 
follow our decision in State ex rel. Welsh v. Darling, 
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supra, 216 Iowa 553, 560, 561, 246 N. W. 390, 88 A. L. R. 
218, the contention must be rejected. * * * The law pro- 
vides no machinery by which the act can operate in 
cities subsequently attaining such population. Never- 
theless, we upheld the act against the same attacks now 
made against the assessor law by plaintiffs, on the theory 
that the act by implication becomes operative in other 
cities of the designated class.” Knudson v. Linstrum, 
233 Iowa 709, 8 N. W. 2d 495. See, also, State ex rel. 
Welsh v. Darling, 216 Iowa 553, 246 N. W. 390. The act 
before us clearly classifies counties under and over 
. 200,000 population and demonstrates a clear intent to 
include within the 200,000 class all counties which subse- 
quently attain the population entitling them to enter the 
class. We do not think the questioned provision can be 
said to freeze the class within the meaning of Article 
III, section 18, of the Constitution. 

It is contended also that the act is violative of Article 
III, section 14, Constitution of Nebraska, which states 
in part: “No bill shall contain more than one subject, 
and the same shall be clearly expressed in the title.” 
It will be noted that the constitutional prohibition above 
cited is against the bill containing more than one sub- 
- ject. If the bill contains but one subject, that subject 
must be clearly expressed in the title. It is of no import 
if other matters are contained therein if the subject of 
the bill is clearly expressed. This rule was-well stated 
in Van Horn v. State, 46 Neb. 62, 64 N. W. 365, as fol- 
lows: “We, therefore, look to the bill itself to ascertain 
whether or not it contains more than one subject, and 
having ascertained that it contains but one, then we look 
to the title to see if that subject is-clearly expressed 
therein. If so, the constitutional provision we are here 
discussing is not violated.” 

The act before us deals with taxation of property and 
the establishment of a tax appraisal committee or board 
to classify and appraise property for taxation purposes. 
Other provisions of the act are incidental and germane 
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to this one subject. An act, no matter how comprehen- 
sive, is valid as containing but one subject if a single 
main purpose is within its purview and nothing is in- 
cluded within it except that which is naturally connected 
with and incidental to that main purpose. Van Horn v. 
State, supra. See, also, Gauchat v. School District, 101 
Neb. 377, 163 N. W. 334; State ex rel. Hall County Farm 
Bureau v. Miller, 104 Neb. 838, 178 N. W. 846. The pro- 
visions dealing with the establishment of the committees 
or boards, the fixing of the terms of office of members 
and compensation for their services, the appropriation of 
funds to cover the expense of same, and the creation of a 
revolving fund as the method of financing such expense, 
are all matters incidental to the single main purpose of 
the act. Merrill v. State, 65 Neb. 509, 91 N. W. 418. 

The plaintiff argues, however, that the title to the act 
does not meet constitutional requirements in that the 
title makes no mention of an appropriation of funds, the 
creation of a revolving fund, or the levy to be made each 
year to replenish the revolving fund. It is contended also 
that the title is fatally defective in that it provides in 
part “that the county assessor shall take into considera- 
tion the recommendations of such committee or board in 
valuing and assessing land, improvements thereon, and 
tangible personal property;” when the bill itself provides 
that the assessor shall take into consideration the tabu- 
lation of the board in assessing “any property,” a term 
which includes personal property other than that desig- 
nated as tangible. As we have heretofore said, if the act 
contains but one subject and that subject is clearly 
expressed in the title, it matters not that duplicitous or 
extraneous provisions are contained in the title. The test 
is not whether the title chosen is the most appropriate 
but whether it fairly indicates the scope and purpose of 
the act. The constitutional provision under consideration 
does not require that the title to an act shall be a com- 
plete abstract of the bill. Its purpose is to prevent the 
inclusion of unrelated matters not within the legal con- 
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templation of the title. The Constitution does not fix 
the degree of particularity with which a title to a bill is 
to express the subject other than it must be clearly ex- 
pressed. The title to the act before us clearly indicates 
that it has to do with the appraisal and assessment of 
real and personal property and a comprehensive plan 
with reference thereto. The title is not deceptive or 
indefinite in this respect. The objection raised goes to 
its form and not the substance of the act. When dealing 
with form and not substance we are required to give a 
liberal construction to the constitutional provision. The 
variance of the language used in the body of the bill and 
its title with reference to the personal property within 
its provisions, though improvident, is not- sufficient. to 
invalidate the act. The main purpose of the act being 
clearly expressed, the prohibition of the act has been 
avoided, and errors of statement in duplicitous or extra- 
neous provisions placed in the title will not nullify the 
legislation. Lennox v. Housing Authority of City -of 
Omaha, 137 Neb. 582, 290 N. W. 451; Elliott v. Wille, 112 
Neb. 78, 198 N. W. 861; Spier v. Thomas, 131 Neb. 579, 
269 N. W. 61; The People v. McCallum, 1 Neb. 182; City 
of Beatrice v. Masslich, 108 F. 743. 

We conclude that the bill (L. B. 92, Chapter 255, Laws 
1947) contains but one subject which is clearly expressed 
in the title, and that the act does not offend Article ITI, 
section 14, Constitution of Nebraska. 

It is contended that L. B. 92, passed at the 1947 session, 
is invalid for the reason that it contained an appropria- 
tion for salaries of officers of the government contrary 
to Article ITI, section 22, Constitution of Nebraska, which 
provides in part: “Bills making appropriations for the 
pay of members and officers of the Legislature, and for 
the salaries of the officers of the Government, shall con- 
tain no provision on any other subject.” This suit was 
filed on December 2, 1949. It is evident that the appro- 
priation contained in the act was expended or had lapsed 
into the General Fund of the state as unappropriated 
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moneys at the time the suit was brought. Nothing re- 
mained to be done that could properly be enjoined. The 
Legislature at its 1949 session made a new appropriation 
which is not attacked as being violative of Article III, 
section 22. This for the reason that the 1949 appropria- 
tion was contained in the general appropriation bill and 
contained no provision on any other subject in violation 
of the quoted provision of the Constitution. It is argued, 
however, that such invalid appropriation in the 1947 act 
was an inducement to the passage of the bill and for that 
reason the whole act is nullified. There is no merit to 
this contention. This court has held ina similar case that 
a salary appropriation made in connection with provi- 
sions dealing: with another subject is inimical to Article 
III, section 22, and therefore void. State v. Cornell, 60 
Neb. 276, 83 N. W. 72. But in Merrill v. State, supra, it 
was held: “The act is complete, symmetrical and perfect 
in all its parts, without an appropriation for the salary 
of the deputy food commissioner. Nor can we believe 
that the attempted appropriation of the salary was an 
inducement to the passage of the act. The legislature 
doubtless, in its wisdom, regarded such an act as neces- 
sary for the welfare of the citizens of the state, and the 
appropriation of the salary of the deputy food commis- 
sioner was merely an incident, an ill-advised attempt 
to provide by the same act compensation for the services 
of the deputy food commissioner, when by the constitu- 
tion, such an appropriation should be contained in an act 
devoted exclusively to the subject of appropriations. In 
Scott v. Flowers, 61 Nebr., 620, 622, it is held that where 
there is a conflict between an act of the legislature and 
the constitution, the statute must yield to the extent of 
the repugnancy, but no further; and if the residue is 
intelligible, complete, and capable of execution after 
striking out the invalid part, it will be upheld and en- 
forced except in cases where it is apparent that the 
rejected part was an inducement to the adoption of the 
remainder.” The holdings of this court are contrary to 
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plaintiff’s contention. Nelsen v. Tilley, 137 Neb. 327, 
289 N. W. 388, 126 A. L. R. 729; State ex rel. Taylor v. 
Hall, 129 Neb. 669, 262 N. W. 835; Logan County v. Carna- 
han, 66 Neb. 685, 92 N. W. 984, on rehearing, 66 Neb. 693, 
95 N. W. 812. In the latter case it was said: “* * * a 
statute will yield only to the extent of its repugnancy to 
the constitution, and if the remainder be found complete 
and capable of enforcement notwithstanding the invalid 
portion, it will be held valid unless the unconstitutional 
part was manifestly an inducement to the legislature for 
the passage of the remainder.” We hold the remaining 
portions of the act to be valid insofar as Article III, 
section 22, is concerned. . 

Plaintiff further contends that the act violates Article 
VIII, section 1, of the Nebraska Constitution which pro- 
vides: “The necessary revenue of the state and its gov- 
ernmental subdivisions shall be raised by taxation in 
‘such manner as the Legislature may direct; but taxes 
shall be levied by valuation uniformly and proportion- 
ately upon all tangible property and franchises, and taxes 
uniform as to class may be levied by valuation upon all 
other property.” There is no merit to this argument. 
The tax appraisal committee or board does not put a 
binding value on any property. The committee or board 
merely. makes recommendations to the assessor and 
furnishes evidence for the use of the board of equaliza- 
tion. The valuation of property and the assessment of 
taxes is now, as it was prior to the passage of the act 
before us, the function of the assessor and the board of 
equalization. No changes have been made as to their 
duties and the requirements of uniformity. The duties 
of the tax appraisal committee or board in no manner 
disturb the requirements as to the uniformity of taxa- 
tion. It remains as before. Consequently, Article VIII, 
section 1, is not violated. 

Plaintiff urges that the act is violative of Article III, 
section 14, of the Constitution of Nebraska which pro- 
vides in part: ‘And no law shall be amended unless the 
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new act contain the section or sections as amended and 
the section or sections so amended shall be repealed.” It 
is contended that L. B. 92, Chapter 255, Laws 1947, at- 
tempts to amend section 77-1301, R. S. Supp., 1945, as 
amended by section 31 of L. B. 100, Chapter 251, Laws 
1947, before ‘the latter amendment had taken effect, and 
that the amendment creating a tax appraisal board was 
not germane to the subject of the section amended. It is 
asserted that the foregoing constitutes a violation of the 
quoted provision of the Constitution. 

The purpose of the constitutional provision under con- 
sideration is to secure certainty in legislation. To ac- 
complish this purpose within the meaning of the provi- 
sion it is required that the amendatory act be definite 
and certain as to the law amended and germane to the 
original act. It appears that L. B. 92 which amended 
section 77-1301, R. S. Supp., 1945, as amended by L. B. 
100 at the same session, contained an emergency clause 
and that L. B. 100 did not. Consequently L. B. 92 had 
the effect of amending L. B. 100 before the latter went 
into effect. It is asserted that this is violative of Article 
III, section 14, in that it purports to amend one section of 
a statute when in reality it amends another. While the 
precise point has not been determined by this court, our 
decisions point to a result contrary to that asserted by 
the plaintiff. In Morgan v. City of Falls City, 103 Neb. 
795, 174 N. W. 421, an amending statute was passed with 
an emergency clause. Afterwards at the same session 
another amendatory act was passed amending the same 
section which did not contain an emergency clause. This 
court held “that the first act was in force until the latter 
act became operative three months after the adjournment 
of the session.” 

The Legislature during a session may do and undo, con- 
sider and reconsider, as often as it thinks proper, as only 
the final result will be regarded as the thing done. 59 C. 
J., Statutes, § 18, p. 526; State ex rel. City of Omaha v. 
Board of County Commissioners, 109 Neb. 35, 189 N. W. 
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639. “The legislature must be presumed to know the 
state of legislation on the subject matter, more particu- 
larly the changes in the former law made by its enact- 
ments at that very session, and to intend the conse-— 
quences of its action.” Morgan v. City of Falls City, 
supra. Under the peculiar situation here existing, the 
amendatory act was a valid amendment of an existing 
statute. If L. B. 100 was not effective at the time L. B. 
92 went into effect, it would operate as an amendment 
of section 77-1301, R. S. Supp., 1945. We think the rule 
announced in Sullivan v. City of Omaha, 146 Neb. 297, 
19 N. W. 2d 510, on rehearing, 146 Neb. 305, 21 N. W. 2d 
510, and State ex rel. Baldwin v. Strain, ante p. 763, 42 
N. W. 2d 796, is controlling. It was there stated: ‘An 
act which purports to amend an unconstitutional statute 
may be held to be amendatory of the valid statute, if 
such there be, which the unconstitutional act purported 
to amend and repeal.” We see no reason why the rule 
would not apply where the -act amended was not in 
effect the same as where the act amended was unconsti- 
tutional. The amendatory act was clearly germane to the 
section amended. The rule applicable is stated in County 
of Dawson v. South Side Irrigation Co., 146 Neb. 512, 20 
N. W. 2d 387, as follows: 

““That an amended section must be germane to the 
section amended does not mean that it must be confined 
to the same limits; that it cannot be enlarged and ex- 
tended beyond the limits of the original section. It only 
means that it must be confined to the same subject- 
matter, or have the same object in view, and this subject- 
matter or object may be general in its nature. So long 
as the legislature fairly confines itself to the object of 
the original section it is sufficient. 

“‘The purpose of the constitutional provision under 
consideration, * * * is to give notice, through the title of 
the bill, to the members of the legislature and the public, 
of the subject-matter of the projected law,—in other 
words, that the title should clearly indicate the legisla- 
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tion embraced in the bill. * * * The title to a bill may 
be general, and it is not essential that it specify every 
clause in the proposed statute. It is sufficient that they 
are referable and cognate to the subject expressed. When 
the subject is expressed in general terms, everything 
which is necessary to make a complete enactment in 
regard to it, or which results as a complement of the 
thought contained in the general expression, is embraced 
in and authorized by it.’” See, also, State ex rel. 
Baldwin v. Strain, supra. We find no merit in plaintiff's 

claim that the act is violative of Article It, section 14, 

in the respects claimed. 

Plaintiff further contends that L. B. 424, Chapter 244, 
Laws 1949, which purports to appropriate $50,000 to the 
revolving fund and an additional sum of $50,000 thereto 
until June 30, 1953, after which date it is to revert to the 
General Fund, is violative of Article III, section 22, Con- 
stitution of Nebraska, which provides in part: ‘Each 
Legislature shall make appropriations for the expenses 
of the Government until the expiration of the first fiscal 
quarter after the adjournment of the next regular ses- 
sion, and all appropriations shall end with such fiscal 
quarter.” It is not necessary to determine whether the 
act contravenes this provision of the Constitution. See, 
Rein v. Johnson, supra; State ex rel. Norfolk Beet-Sugar 
Co. v. Moore, 50 Neb. 88, 69 N. W. 373, 61 Am. S. R. 538. 
Even if it does, it cannot materially affect the situation 
before us for the reason that L. B. 434, Chapter 277, 
Laws 1949, the general appropriation bill passed at the 
same session of the Legislature, appropriates the funds in 
conformity with the constitutional provision. 

We conclude that the Tax Appraisal Board Act is not 
violative of the provisions of the Constitution asserted by 
the plaintiff to have been violated. The demurrer to 
plaintiff’s petition was therefore Comrecty. sustained and 
the action properly dismissed. 

AFFIRMED, 

YEAGER, J., participating on: briefs: ie 


_INDEX 


Aerial Navigation. 


1. 


Affidavits. 
An affidavit must bear upon -its face, by the certif- 


The rules of law generally operative in tort cases 
have application to the issues of negligence resulting 
from the operation and management of airplanes, 
except insofar as specifically applicable statutes or 
authoritativé rules and regulations are controlling. 
In re Estate of Kinsey ........cccccccccccessceeeseeceeeeeeceeesenenes 
The pilot of an airplane is bound only to use the 
ordinary care and diligence required of pilots of 
ordinary care and skill under the same conditions 
and circumstances. In re Estate of Kinsey .............. 


icate of the officer before whom it is taken, evidence 
that it was duly sworn to by the party making the 
same. Kennedy & Parsons Co. v. Schmidt ..........0... 


Alteration of Instruments. 


The filling in of a blank in a written instrument is 


not, strictly speaking, an alteration of it. Where a 
blank is filled in after the execution and delivery 
of a written instrument, it is a question of authority 
so todo. Mutual Benefit Health and Accident Assn. 
Dae DAUNOT: -iaisdcave scien etetsesBateaatendee uch Meare tar te ate Beata eatin 


Appeal and Error. : 


1. 


A county engaged in the foreclosure of a tax lien 
may not appeal from the overruling of its objections 
to confirmation or its motion to deny confirmation 
of the'sale. As to the county, such an order is not a 
final order. County of Lancaster v. Schwarz ........ 
The ruling of the trial court, on matters involving 
the misconduct of counsel or jury, will not ordinarily 


“be disturbed on appeal where there is evidence to 


support the findings of the trial court thereon. Mc- 
Gutre V. TROMPBON 022... ceeeceeesesenensecssescesesesececetscsecsesecece 
For the purpose of determining whether or not the 
court erred in refusing to sustain a motion for a 
directed verdict the motion must be treated as an 
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admission of the truth of all material and relevant 
evidence submitted on behalf of the party against 
whom it was made, and in considering it the party 
against whom it is made is entitled to have every 
controverted fact resolved in his favor and to have 
the benefit of every reasonable inference which may 
be drawn from the evidence resolved in his favor. 
Krepcik v. Interstate Transit Lines .....0.......000---- 
Where on an issue of fact the evidence is conflicting 
it is error for the court to direct a verdict or to ren- 
der judgment notwithstanding the verdict with such 
conflicting evidence as a basis. Krepcik v. Interstate 
Transl: LANEB» sevesccshscsestladacese ev sacsecnsesa 0k ce ed Sastsesatsbceeoees 
In a case where a motion is made for judgment not- 
withstanding the verdict and an alternative motion 
for new trial has been joined with it and the motion 
for judgment notwithstanding the verdict is sus- 
tained and ruling on the motion for new trial is 
reserved, and the judgment notwithstanding the 
verdict is reversed on appeal, it is required that the 
cause be remanded for a determination upon the mo- 
tion for new trial. Krepcik v. Interstate Transit 
VANES 2025.5 c5esinsidas Sececgi ls Fig Rbetietannd ta ethcasads eieeeaetaiawsRaecauttoeed ikke 
The denial of a motion for a new trial on the ground 
of newly discovered evidence will not generally be 
disturbed when based upon conflicting evidence and 
there is an absence of abuse of legal discretion. 
Latham v. StQte oo... cccccecccccceseceeeceeeeeneceeeeeneceececeteesteesscevee 
An issue not raised by the pleadings and proof in 
the trial court cannot ordinarily be raised for the 
first time in the Supreme Court. Young v. McCoy 
When a claimant appeals from a judgment of a 
county court disallowing his claim against an estate, 
he is the plaintiff within the meaning of the statu- 
tory provisions providing for an appeal, and he is 
required to file a petition in the district court within 
50 days from the rendition of the judgment. In re 
Eiatacte Of Myers .ou..cccccccccecccceccccesceeceescsscecsesecsesceseseceneeeees 
The furnishing of a bond, its approval by a county 
court, and the filing of a transcript in the district 
court in the manner and within the time provided by 
law, vests jurisdiction of the case in that court on 
an appeal from the county court. The failure of 
appellant to timely file a petition in the district 
court does not affect or defeat jurisdiction. In re 
Estate of Myers .......cscccecceceeccceceeceeeceescnceensesceceeececeeeecnees 
A discretionary duty is imposed upon a district court 
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11. 


12. 


13. 


14. 


15. 


16. 


to determine whether or not good cause has been 
shown for the failure of a party to plead within the 
time required, and after the court has heard the 
reasons of the party in default for his failure to 
timely plead, and in the exercise of a legal discretion 
has decided that no sufficient cause has been shown, 
the Supreme Court will not ordinarily disturb the 
decision of the district court. In re Estate of Myers 
The Supreme Court is without power to recall a 
mandate which has been issued and filed in the dis- 
trict court, and upon which some action has been 
taken in that court. Rehn v. Bingaman. .................... 
The entry of a judgment on the mandate constitutes 
such action taken on the mandate as to bar its recall. 
Rehm v. Bing aman ..0....scecccsccceecsereeeccensenceeesneenseeeneenceneeees 
Under statute, the Supreme Court is required in 
equity cases to retry the issue or issues of fact in- 
volved in the finding or findings of fact complained 
of upon the evidence preserved in the bill of excep- 
tions, and upon trial de novo of such question or 
questions of fact, reach an independent conclusion 
as to what finding or findings are required under 
the pleadings and all the evidence, without reference 
to the conclusion reached in the district court or 
the fact that there may be some evidence in support 
thereof. Trowbridge v. Donner o.oi.....ccescceccecceeenecee 
The Supreme Court, in reaching its own conclusions 
in equity cases, will consider the fact, where the 
evidence is in irreconcilable conflict on material 
issues of fact, that the trial court saw the witnesses 
and had opportunity to observe their manner of 
testifying, but nevertheless, it is the duty of the 
Supreme Court, if the party upon whom the burden 
is imposed has failed to establish his case by a pre- 
ponderance of the evidence, to so find, and reverse 
the judgment. Trowbridge v. Donner .0..0..0..0.220000.---- 
A cross-appeal based on the contention that a verdict 
should have been directed in favor of the party 
cross-appealing must be denied when the evidence 
is in conflict on the essential issues pleaded and 
tried. Hickman-Williams Agency v. Haney ............ 
Where an instruction, though erroneous, is not 
prejudicially so and cannot by any course of logical 
reasoning be deemed to have resulted in disadvan- 
tage to the complaining party, it should not be 
allowed to work a reversal. Clouse v. St. Paul Fire 
and Marine Ins. Co. 
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Alleged errors of the trial court in an action at law 
which are not referred to in the motion for a new 
trial will not be considered in the Supreme Court. 
Schwank v. County of Platte ...........c20cceccceceseccccseeceneensees 
Where a motion for new trial presents a question 
or questions of fact which are in dispute, the trial 
court becomes the judge of such questions of fact, 
and his decision thereon will not be disturbed on 
appeal unless clearly wrong. Schwank v. County 
Off Platte oziccnci aided nlc nenca een ak 
Instructions are to be considered together to the end 
that they may be properly understood and, when so 
construed, if as a whole they fairly state the law 
applicable to the issues presented by the pleadings 
and the evidence in support thereof, error cannot be 
predicated on the giving of the same. O’Dell v. 
GOOASELL? sc ticccecccetse cas cdeksagiaelasesiceneacecbes ca pectesebcsqceeseisseteete 
In order to present for review the failure of the 
trial court to instruct the jury upon particular 
issues or evidence in a case, the party complaining 
must have requested instructions on the omitted 
topics. O'Dell v. Goodsell ..0.2.......2...c--ceeceeeeeeeeeeeees 
The Supreme Court will dispose of a case on appeal 
on the theory on which it was presented to the trial 
court by the parties. O’Dell v. Goodsell ............... 


A party who requests a trial court to give instruc-. 


tions framed upon a certain theory cannot be heard 
to complain that the court gave other instructions 
proceeding upon the same theory. O'Dell v. Goodsell 
A general objection, if overruled, cannot avail the 
objector on appeal. The only modification of this 
broad rule is that if on the face of the evidence, in 
its relation to the rest of the case, there appears to 
be no purpose whatever for which it could be ad- 
missible, then a general objection, though overruled, 
will be deemed to have been sufficient. O’Dell v. 
GOOdSOLL: oecsatsnsesee.czcaccivicnsss beczsinecenccde)vdecbescseechtetbeceeus degueseis 
It is the duty of the court to instruct on the issues 
tendered by a defendant in an answer or cross-peti- 
tion if they are supported by evidence and a failure 
so to do is prejudicial error. Hamilton v. Omaha & 
Council Bluffs St. Ry. C0. 2.....esccscceccecceecceseeeeteeeseeeeeee 
On appeal to the Supreme Court from an order of the 
Nebraska State Railway Commission, while acting 
within its jurisdiction, the question for determina- 
tion is the sufficiency of the evidence to prove that 
the order is not unreasonable or arbitrary. In re 
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26. 


27. 


28. 


29, 


30. 


31. 


32. 


33. 


Application of Chicago. Burlington & Quincy R. R. 
COs. Ziseessk Siw bo ee ees ed eke tag ee el ee ss 
An order of the Nebraska State Railway Commission 
denying permission to discontinue motor passenger 
trains on a branch line of railroad was based on 
findings without support in the evidence and conse- 
quently unreasonable and arbitrary. In re Applica- 
tion of Chicago, Burlington & Quincy R. R. Co. .... 
On appeal to the Supreme Court from an order of 
the Nebraska State Railway Commission, of which 
it has jurisdiction, the only question for determina- 
tion is whether the order is arbitrary and unreason- 
able. In re Application of Chicago, Burlington & 
Quincey: Fe His (C0: cn aes eit i ae les 
Affidavits used in the trial of issues of fact must be 
preserved in the form of a bill of exceptions in order 
to be available to the complaining party on appeal 
or petition in error. Reeker v. Reeker 
Mulder v. State ci. sc:003 elects Rib Res eld acd he enstas 
The period of time provided by statute within which 
to perfect an appeal from a judgment or decree 
rendered in the district court does not commence to 
run until judgment or decree is entered on the 
journal. Ash v. City of Omaha 0000... ceccseesseeceeeeeee 
Any person or persons, jointly or severally aggrieved 
by any decision of the zoning board of appeals may 
present to the district court a petition, duly verified, 
setting forth that such decision is illegal, in whole 


‘or in part, specifying the grounds of such illegality, 


and such petition must be presented to the district 
court within 30 days after the filing of the decision 
in the office of the board. Roncka v. Fogarty ......... 
The district court may take evidence and is em- 
powered to reverse or affirm, wholly or partly, or 
may modify the decision of the zoning board of 
appeals brought up for review. Roncka v. Fogarty 
When a petition to review an order of the zoning 
board of appeals is filed in the district court in the 
prescribed time, the action of said court is one for 
trial dé novo within the limitations of the pleadings 
and the evidence taken before ‘the court, and con- 
stitutes an attack upon the action of the board of 
appeals'as to whether such board acted within the 
scope of its authority under the city charter, or 
whether such action on the part of the board of 
appeals was illegal. Roncka v. Fogarty .............-. 
An examination of the city charter, the pleadings, 
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and evidence, required the district court to enter 
judgment in accordance with the action taken by 
the zoning board of appeals. FRoncka v. Fogarty .... 
The rule is that no judgment shall be reversed or 
affected by reason of any error or defect in the 
pleadings or proceedings which does not affect the 
substantial rights of the adverse party. Under- 
writers Acceptance Corporation v. Dunkin ............ 
An appeal lodged in the Supreme Court from a de- 
cree rendered in a divorce action brings the case 
here for trial de novo. Peterson v. Peterson ........-... 
Nickerson v. Nickerson ....222.2:.ccccc-eceseccceneceeenenseeeseeecnsecees 
Where it appears that the dismissal of a plaintiff’s 
cause of action was erroneous, the parties are en- 
titled to be placed in the same position they were 
in before the error occurred, which requires the 
cause to be remanded for a new trial. Paul v. 
MOGGhan sei ccdibecsacciscids cevacapsestaiaseckesned Saeteoatateln tecsioseveeeeeveasd 
An assignment of error that evidence was on the 
trial erroneously admitted or rejected, to be con- 
sidered on appeal, must specifically point out the 
evidence. Bolio v. Scholting ...........:cccccscccseseesceceeeeees 
A prerequisite to review on appeal of alleged im- 
proper conduct of and statements by a trial judge, 
on the trial in the presence of the jury, is an ob- 
jection and exception thereto. Bolio v. Scholting.... 
Where evidence improperly received is afterwards 
stricken out and expressly withdrawn from the con- 
sideration of the jury, the error involved in its 
reception is ordinarily cured. Kuhlman v. Farmers 
Union Co-Operative Assn. o...eceeeccccccceccscesceccecsseeeeseeens 
A party may not be heard to complain of error which 
he has invited. Tucker v. Paxton & Gallagher Co. 
POR 2. SPGQ UC? css ckcses Qicssseeccncsrepecei esas Nase caetan toeeanie 
Error may not be assigned upon a ruling or action 
of the district court made or taken with the con- 
sent of the complaining party. Tucker v. Paxton 
E Gallagher CO. .2..0....---cccseceesceceecceceeeeeeeneeececeeeecccetaeennence 
In order to confer jurisdiction upon the Supreme 
Court to hear a civil action on appeal, notice of 
appeal must be given within one month from the 
date of the order, judgment, or decree from which 
the appeal is taken. Tucker v. Paxton & Gallagher 
Os sadeccsatch seen Ase RA aaah 
The record of the trial court in all appellate pro- 
ceedings imports absolute verity. Kennedy & Par- 
80NS Co. V. Schmidt -2.........-:-ceececeseeeeeeeceereseeeeteeeeceeneeeeoee 
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44. 


' 45. 


46. 


47. 


48. 


49. 


50. 


51. 


52, 


53. 


Only judgments and sentences of the district court 
upon convictions for felonies and misdemeanors under 
the criminal code may be brought to the Supreme 
Court by petition in error. Wells v. State ............ 
A prosecution for violation of a city, ordinance, 
which does not include an offense made criminal by 
a statute of this state, is a civil procedure to recover 
a penalty, and a judgment and sentence therein may 
be reviewed in the Supreme Court only by appeal. 
Welle vs ‘State. .iccccxcccceceessscecetscn dean eies dd estar Soe necentwiesenawee ees 
The judgment of the district court in an appeal 
from conviction of violation of a municipal ordi- 
nance will on appeal to the Supreme Court be ac- 
corded the usual presumptions of regularity, and 
it will be presumed, nothing appearing to the con- 
trary, that facts before that court established that 
the matters stated in the complaint constituted a 
violation of the ordinance of the city. Wells v. State 
The reception of improper evidence in a case tried 
by the court without a jury is not ground for a re- 
versal, if there is competent evidence sufficient to 
sustain the findings of the court. Wells v. State... 
The decision of an appellate court becomes the law 
of the case, and the legal effect of evidence once 
determined will not be reconsidered where, without 
material change, it is again brought to the court 
on a second appeal. Floyd v. Edwards «1.0... 
An order granting or denying a motion for new trial 
cannot be assigned as error by one who procured, 
invited, or condoned the making and-entry of such 
order. Pahl Vv. Sprague ....cccccccecccccssccscscccssscecnsencsceserees 
Where instructions, considered as a whole, state the 
law fully and correctly, error will not be predicated 


therein merely because a separate instruction, con-, 


sidered by itself, might be subject to criticism. 
Kirkendall Vv. State o...cecccccceccssssesenseeseecsceseesceensncecsecenee 
Where the charge to the jury, considered as a whole, 
correctly states the law, the verdict will not be 
reversed merely because a single instruction, when 
considered separately, is incomplete. Kirkendall v. 
SUOEE: orcet occ B5 5 aciel cate tateaeax sd locnceiGien-teaterdbhesezaesbhe Seseesteleuuen 
Where the evidence received in a criminal case con- 
tains no testimony to which an instruction relating 
to self-defense would be applicable, no error is com- 
mitted by the trial court’s refusal to instruct 
thereon. Kirkendall v. State oo... ccccccccceeeseecceceseeeeee 
The appeal of a holder of a real estate broker’s 
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license from an order of the State Real Estate 
Commission revoking his license requires the institu- 
tion of an action in the district court within ten 
days and a determination thereof upon the issues 
raised by the pleadings in that court. Rhoades v. 
State Real Estate Commission  ..0..............1ccecccseeeeeeenes 
In a trial in the district court wherein revocation 
of a real estate broker’s license is sought, the 
court has authority to inquire into the subject matter 
of the complaints set out in the pleadings, including, 
if alleged, that the findings of fact made by the 
State Real Estate Commission were contrary to the 
weight of the evidence. Rhoades v. State Real Estate 
Commission _.............-.eececececeececeseceeseeseseecececeeseseecveeseseeseaees 
A proceeding for revocation of a real estate broker’s 
license is equitable in nature and will be tried as 
any other civil action where the statute does not 
prescribe the procedure to be followed or limit the 
scope of the determination to be made. Rhoades v. 
State Real Estate Commission .........-..-.:-:0c--0eeeeeeeee 
Where a finding adverse to a license holder has 
been made which reflects upon the character and 
standing of the licensee, the claim on appeal that 
the adverse finding and order were wrongfully en- 
tered raises a justiciable issue, even if the license has 
expired or the disciplinary order satisfied. Rhoades 
v. State Real Estate Commission ..............:cccccceceeee 
On any appeal to the Supreme Court in a work- 
men’s compensation case the cause will be considered 
de novo upon the record. Miller v. Schlereth ............ 
The Supreme Court, in determining an appeal in 
an equity action involving questions of fact, is re- 


‘quired to reach an independent conclusion, but the 


court will, in determining the weight of the evidence, 
where there is an irreconcilable conflict on 4 material 
issue, consider the fact that the trial court observed 
the witnesses and their manner of testifying. W. L. 
Phillips Sons v. Northwest Realty Co. 0.0.02... 


Assault and Battery. 


Specific intent is an essential element in the crime of 


assault with intent to inflict great bodily injury and 
proof thereof is indispensable to sustain a conviction, 
but such intent is ordinarily inferable from the facts 
and circumstances, inclusive of the assault. Kirken- 
GGG. State cn dese Ae ei ae ee a eee 
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Attorney and Client. 


1. 


2. 


Only when provided for by statute can an attorney’s 
fee be allowed and taxed as costs. Baum v. McBride 
In cases where.a controversy arises with relation to 
the allowance of .an attorney’s fee by the court, a 
determination thereof is largely within the discretion 
of the court, and it may be fixed by the trial or ap- 
pellate court, either with or without the aid of ex- 
pert testimony as to value, although neither the trial 
nor appellate court can, in assessing such fees, arbi- 
trarily ignore the undisputed evidence and findings 
based thereon. Lippincott v. Lippincott ..............0 
In determining the value of legal services rendered 
by an attorney, it is proper to consider the amount 
involved, the nature of the litigation, the time and la- 
bor required, the novelty and difficulty of the ques- 
tions raised and the skill required to properly conduct 
the case, the responsibility assumed, the care and 
diligence exhibited, the result of the suit, the char- 
acter and standing of the attorney, and the custo- 
mary charges of the bar for similar services. Lip- 
pincott Vv. Lippincott .......eececcccececsececessesececesesecscceeeeeeeeeeee 
The fee allowed for the service of an attorney for a 
woman in a divorce action should be sufficient to ade- 
quately compensate for the service necessary to be 
performed. Nickerson v. Nickerson .............:cccc20000--0 


Automobiles. 


1. 


When the driver of an automobile entering an inter- 
section not protected by stop signs looks but fails to 
see an approaching automobile on his right, and the 
driver of the car on the right claims that he had the 
right-of-way but the position of his car is not def- 
initely located in a favored position, the question of 
which car had the right-of-way is one ae the jury. 
Costello Vv. Hild occ ceccccccccccccccececesceneceeeeecneseneseessssseneseeee 
Upon approaching a highway intersection, it is the 
duty of the driver of an automobile to look to the 
right and left for approaching vehicles. Whether or 
not he did his full duty in that regard may, in some 
cases, be a question of law where undisputed evi- 
dence or physica] facts and circumstances control, 
but otherwise it is ordinarily one of fact for the jury 
upon consideration of all the evidence. Costello v. 
FU oe 0 28 cok eee Mls sat sa oedecte ust a oat scahisaion Dida 
The duty of a guest riding in an automobile is to 
use reasonable care in keeping a lookout commen- 
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surate with that of an ordinary prudent person un- 
der similar circumstances. The guest is not required 
to use the same degree of care as the driver, and or- 
dinarily the guest need not watch the road or advise 
the driver in the management of the car. Costello v. 
FTA oct occaeth Eiadeeetic ana ges tates te Seateis sess sees cade estas cebseetss pease 
Erickson v. Morrison .......2.-..:cccscceseseeceeeeeees sotedet beads) 
It is the duty of an invited guest in an automobile 
driven by another, with knowledge of approaching 
danger, to exercise ordinary care to warn the driver 
of the danger, unless to a reasonably careful, cau- 
tious, and prudent person it appears that the warn- 
ing would be of no avail or go unheeded, or that the 
driver observed or should have observed the danger, 
as well as the guest, and for failure to give such 
warning the guest would be chargeable with con- 
tributory negligence. Costello v. Hild... 
It is the duty of an invited guest, with knowledge of 
approaching danger, in the exercise of ordinary care 
to protest to the host if there is time and opportu- 
nity, unless it reasonably appears that such protest 
would go unheeded or would be of no avail, and for 
failure so to do the guest would be chargeable with 
contributory negligence. Costello v. Hild .......00........ 
A vehicle entering a public highway from a private 
road must yield the right-of-way to vehicles ap- 
proaching on the highway. Kubo v. Fish ............-...-. 
A vehicle traveling on a highway at a reasonable and 
lawful rate of speed is not required to slow down or 
stop upon the appearance of a vehicle about to enter 
the highway from a private road until it reasonably 
appears that its driver is not going to yield the 
right-of-way. Kubo v. Fish .2.......2:2:c..cc201ccseeeeeeeeeeeeeeees 
Where the evidence shows without dispute that the 
proximate cause of a collision is the failure of the 

driver of a vehicle entering a highway from a pri- 
vate road to look for approaching vehicles, the fail- 
ure to look constitutes such negligence as will bar a 
recovery as a matter of law. Kubo v. Fish ............... 
Ordinarily a guest passenger in an automobile has 
a right to assume that the driver is a reasonably 
safe and careful driver, and the duty to warn him 
does not arise until some fact or situation out of the 

usual and ordinary is presented. Erickson v. Mor- 
PUB ON avec. dBceiveieabhscs ses Pepaste met eSedeonuaTeooncdestueteadestene las ce hle ioe 
As a general rule it is negligence as a matter of law 
for a motorist to drive an automobile so fast on a 
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11. 


12. 


13. 


14. 


highway at night that he cannot stop in time to avoid 
a collision with an object within the area illumi- 
nated by his lights. Hamilton v. Omaha & Council 
Bluffs: St. Ry. Cos: s.ccincsecseeetscevsnossnseustapeersessctecieaasoseacaes 
Where the evidence of:a party to a personal injury 
action is that he was struck from the rear by an 
automobile, while crossing a street intersection on 
the crosswalk provided for pedestrian use, it is prej- 
udicial error for the court to fail to instruct that such 
party was under no duty to maintain a lookout to the 
rear to avoid a charge of negligence on his part. 
Deirrlarpe: Us Welch esos ccces Aas casicecesies esate s agset de ses sevseesse se céene 
It was a question of fact whether or not it was neg- 
ligence to park and leave unattended a truck in the 
manner and situation described in the opinion, and 
it was for the jury to determine whether or not it 
was contributory negligence for a person to go be- 
tween a truck and building under the circumstances 
and at the time as stated therein. Bolio v. Scholt- 
WG: zh ccivckelaeen ee be er A i a 
A person entering an intersection of two streets is 
obligated to look for approaching automobiles and 
to see those within that radius which denotes the 
limit of danger. If he fails to see an automobile, fa- 
vored under the rules of the road, he is guilty of con- 
tributory negligence sufficient to bar a recovery as a 
matter of law. If he fails to see an automobile not 
shown to be in a favored position, the question of 
his contributory negligence in proceeding to cross the 
intersection is a jury question, Pahl v. Sprague ........ 
In those cases where reasonable minds may differ on 
the question of whether or not the operator of an 
automobile exercised the care, caution, and prudence 
required of him under the circumstances of the par- 
ticular situation, the issue of negligence on the part 
of the operator is one of fact to be determined by 
a jury. Anderson v. Nincehelser ........2...c0ccccceseeceeeeee 


Banks and Banking. 


1. 


The transfer of a bank deposit to take effect only at 
the death of the depositor is testamentary in charac- 


_ter and void if not executed in accordance with the 


statute of wills. Young v. McCoy 0.00...0..0cc:sccccseeeeeeeee 
The statute with respect to joint bank deposits is 
intended for the protection of the bank and to fix the 
property rights of the persons named where compli- 
ance with the statute has been had. Young v. McCoy 
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3. A deposit not made in the name of two or more per- 
sons and not made deliverable or payable to each of 
them is not within the purview of the statute with 
respect to joint bank deposits. Young v. McCoy ...... 

4. The statute with respect to joint bank deposits con- 
templates the conveyance of a present interest in the 
deposit even though the actual enjoyment thereof by 
one or more of the joint payees may be postponed un- 
til some future time. Young v. McCoy .0..0..0..-.--cces-000- 

5. The words “deliverable or payable ‘to either,” con- 
tained in the statute with respect to joint bank de- 
posits, mean that the deposit must be made deliver- 
able or payable to each of two or more persons. 
Young v. McCoy 0......22.cccscssccsscenecccceecseeceseecesecersssenseneeenee 


Bills and Notes. 

The owner of a negotiable instrument payable to bear- 
er negotiates it or transfers the title thereto to an- 
other by delivery of the instrument to him with in- 
tent to do so. Masonic Temple Craft v. Stamm ........ 


Bridges. 

A statute makes counties responsible for any special 
damage occasioned by the accumulation of water due 
to the construction or repair of any bridge, culvert, 
or highway, which the county is liable to construct 
or keep in repair, through the fault, neglect, or over- 
sight of the board of county commissioners. Schwank 
UV. County of Platte oo... eeecccccccseccecceeneccsssssceceseceecseseescesecees 


Buildings. 
In an appeal from an order of the district.court deter- 
mining the propriety of an order of the State Fire 
Marshal condemning premises as a fire hazard the 
review is de novo as in equity. Jverson v. Keith 
COUNLY .seeeeeeeeeeeees eebcbastbctczsascabsavechdecnacaSosaslatcsd.bepeskecueswsase 


Carriers. 

1. To be regarded as merchandise in the hands of a 
common carrier, goods must be received for imme- 
diate shipment and unconditionally accepted with 
nothing remaining to be done by the shipper to,com- 
plete the shipment. Law v. Employers Mutual Cas- 
MONEY COs: see seite) hte Eo ie Ee Secs Saude oa VN aa 

2. If goods are delivered to a carrier and held at the 
request of or subject to the control or direction of 
the shipper their status is not that of goods in the 
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hands of a common carrier. Law v. Employers Mu- 
tual Casualty Co. _....-......2.eeenceseeneeee steadier cea ded cas 


Constitutional Law. 


1. 


Contracts. 
1: 


In construing an act of the Legislature, all reason- 
able doubts must be resolved in favor of its consti- 
tutionality. Nebraska Mid-State Reclamation Dis- 
trict V. Hall County -02.......ccc-ccceeceeceereceeeceeeeeeesenereneseneeeeneeeee 
It is not within the province of courts to annul a 
legislative act or any part thereof unless its pro- 
visions so clearly contravene some provision of the 
fundamental law, or it is so clearly against public 
policy, that no other resort remains. Nebraska Mid- 
State Reclamation District v. Hall County ................ 
The provisions of the Reclamation Act do not contra- 
vene the Constitution of Nebraska or the Fourteenth 
Amendment to the Constitution of the United States. 
Nebraska Mid-State Reclamation District v. Hall 
GouUunty sickened) Sk dic ne ee aztec ee 
A constitutional provision is not self-executing if 
the language of the Constitution is directed to the 
Legislature, or if it appears from the language used 
and the circumstances of its adoption that subsequent 
legislation was contemplated to carry it into effect. 
State ex rel. Shineman v. Board of Education ............ 
The provision of the Constitution relating to giving 
instruction in the common schools to all children be- 
tween the ages of 5 and 21 years is not self-execut- 
ing. State ex rel. Shineman v. Board of Education 


The question as to what is a reasonable time for re- 
scission of a contract is not an abstract question 
which can be answered merely by reference to a cer- 
tain period of time, but depends on the particular cir- 
cumstances, as the subject matter, the relation and 
location of the parties, their opportunities for com- 
munication, change in condition of the property, or 
injury to the seller by delay, and any other factors 
which bear on the issue of what should reasonably 
be expected or required. McGuire v. Thompson. ........ 
Whether one seeking to rescind a contract on the 


’ ground that it was procured by fraud or duress has 


acted with reasonable promptness is, ordinarily, a 
question of fact and in a law action is for the jury to 
determine. McGuire v. Thompson -..0....0..0c.:0cc0cc00000- 


An abandonment of a contract may be effected by’ 
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acts of one of the parties thereto, which are incon- 
sistent with its existence and acquiesced in by the 
other party. Nelson v. Cross ..0..2....-.:--cceeceseecsseneeeeeen 
The general rule is that, in the absence of anything 
to indicate a contrary intention, instruments exe- 
cuted at the same time by the same parties for the 
same purposes and in course of the same transac- 
tions are, in the eye of the law, one instrument and 
will be read and construed together as if they were 
as much one in form as they are in substance. 
Farmers Union Cooperative Elevator Federation v. 
Carters cn tie nts ahah tan dn eek ae haa beeen 
Employers Mutual Casualty Co. v. Brazda ......... seceted 
Whether a contract is entire or severable is a ques- 
tion of intention. In an unambiguous contract it is 
to be determined from the language, the subject mat- 
ter, and the construction placed upon it by the parties 
in the light of the surrounding circumstances. 
Farmers Union Cooperative Elevator Federation v. 
COBOL. ecxces seeks ecseaniceakeae stanssbetecteatecarecictevaiens uans@e cesestinasteentes 
The application of the statute of frauds in case of 
the purchase of a number of articles at the same 
transaction may depend upon whether there is one 
contract or more. Farmers Union Cooperative Eleva- 
tor Federation Vv. Carter .......ccccccccscsscsssssecensceceeceeceseesees 
Whether the negotiations for separate articles result 
in one entire contract for the whole, or whether the 
contract for each remains separate and distinct may 
depend on many circumstances. Farmers Union Co- 
operative Elevator Federation v. Carter «2.0.2.0... 
It does not necessarily follow that a transaction is 
not a single transaction constituting but one contract 
because a separate price was agreed upon for each 
article of merchandise or because some of the articles 
purchased were to be delivered at one time and some 
at another. Farmers Union Cooperative Elevator 
Federation V. Carter -22...-.-.cccccecsecesecececceeeeseseeseeeeceesesees 
In determining whether a contract is severable, the 
controlling question is that of the intent of the 
parties. Farmers Union Cooperative Elevator Fed- 
CTALION Vi COTCET .n.eeeenecennccnccenscseeecceneeeecececenseeececnsecesseases 
Where both parties to a contract fail to perform 
their mutual covenants on the day named, they will 
be held to have waived its strict performance as to 
time, but the contract will remain unimpaired as to 
its effect. Oman v. City of Wayne .00......0..2cccceeeeeeeeeee 
A clause in a contract making time of the essence 
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12. 


13. 


14. 


15. 


16. 


thereof may be waived by the subsequent acts of the 
parties. Oman v. City of Wayne ...0.2.22.22-cceccceseceeeeeeeeeene 
Where acts to be performed by parties to a contract 
are mutual and dependent, and are to be performed 
concurrently, one party must at least be able and 
willing to perform at time of performance, in order 
to enable him to declare a default on account of non- 
performance by the other. Oman v. City of Wayne 
Language used in a contract prepared by one of the 
parties thereto, which is susceptible to more than one 
construction, should receive such a construction as 
the party preparing the same at the time supposed 
the other party would give to it, or such a construc- 
tion as the other party would be fairly justified in 
giving to it. Bradway v. Higgins...0......00.000ccccccseee---- 
While parol evidence may not be offered for the pur- 
pose of varying the terms of a written instrument, 
such evidence is generally admissible when it is of- 
fered for the purpose of explaining and showing the 
true nature of the transaction between the parties. 
Bradway V. Higgins 22.20. .cccecccscsecescsceeseeseesseecevecereneseeenee 
The rule that where a contract is ambiguous as to 
the rate of compensation it will be interpreted most 
strongly against the owner in favor of a contractor 
has no application where there is an absence of proof 
of the contractor’s theory of compensation and that 
of the owner is definite and unequivocal. W. L. Phil- 
lips Sons v. Northwest Realty Co. .......cccccccccscsescsenececee 
The rule that where the terms of a contract are un- 
certain the interpretation which evolves the more 
reasonable and probable contract should be adopted 
has no application where there is an absence of proof 
of the terms of a contract by one party and clear 
and definite proof of its terms by the other party. 
W. L. Phillips Sons v. Northwest Realty Co. ............ 


Corporations. 


1. 


An action to recover the penalty provided for failure 
to publish notice of indebtedness must be brought in 
equity in behalf of all creditors and against all 
stockholders. Kennedy & Parsons Co. v. Schmidt .... 
In pursuing the remedy provided by statute for fail- 
ure of corporation to publish notice of indebtedness, 
creditors of an insolvent corporation cannot maintain 
an action against a part of the stockholders for the 
payment of corporate debts until it is shown that the 
stockholders who are not made parties defendant and 
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A statute makes counties responsible for any special 
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who are not served with process are nonresidents of 
the state or for other good and sufficient reason can- 
not be reached by the process of the court. Kennedy 
& Parsons Co. v. Schmidt -........2.cc-ccccccecccseccecsceeeensceeeeseeee 


An award of costs to one party, or against another, 
is a part of the judgment. It can be set aside or 
modified only in the manner provided generally for 
the vacation, modification, or reversal of judgments. 
Behn v. Bingama a 00......2.ceccecscnncencenseneensenenseecnsenensencenesceaes 
A claim that an award of costs was improperly made 
raises an issue that can be appropriately presented 
on motion for a rehearing in the same manner as 
any other justiciable issue that is claimed to have 
been erroneously decided. Rehn v. Bingamazn ...........- 
A motion to retax costs erroneously or illegally com- 
puted by the Clerk of the Supreme Court may prop- 
erly be made at any time, even after the district 
court has taken action on the mandate. Rehn v. 


SNBANG CMON: 322s c222cs ecw test este cea ass Soe a ocd ee Sot leh eds 


damage occasioned by the accumulation of water due 
to the construction or repair of any bridge, culvert, 
or highway, which the county is liable to construct 
or keep in repair, through the fault, neglect, or over- 
sight of the board of county commissioners. Schwank 
VM. County of Platte 2.2... .ceccccccccecceececcececesececsecessceeeneeneeace 


The furnishing of a bond, its approval by a county 
court, and the filing of a transcript in the district 
court in the manner and within the time provided by 
law, vests jurisdiction of the case in that court on an 
appeal from the county court. The failure of appel- 
lant to timely file a petition in the district court 
does not affect or defeat jurisdiction. In re Estate 
Of Mayers: ec s2csccsats ctieesedece ao csect sca less leew esteletccs iets aeshiees 
The general rule is that, while the. court will take 
judicial notice of its records, it will not in one case 
take such notice of the records in another case. 
Koehn v. Union Fire Ins. Co. o..eccssccccceeceecseceesssenseescnees 
The jurisdiction of a court over the subject matter is 
measured by the extent of the powers of. the court. 
Nelson v. Nelson ...0........--.ccccecececeeceeeccenecerenceresseceesneescecess 
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4. 


In an action for the recovery of money, jurisdiction 
is not affected by an error of the court in determin- 
ing the amount of the recovery. Nelson v. Nelson 


Criminal Law. 


1. 


2. 


A witness may be asked on cross-examination if he 
has been convicted of a felony. Latham v. State ........ 
The inquiry on cross-examination of a defendant in 
a criminal case when he is a witness whether he 
has been convicted of a felony is permissible, and if 
the answer is in the affirmative he may then be 
asked the number of his convictions, and if an answer 
is correctly given, the inquiry must end there. 
Latham 0. State :iccc.cccccckelecsieskc vesescseaatcaceciades ices ceeds actiatene 
If any answer of defendant upon being interrogated 
as to previous conviction of a felony is untrue or 
if he claims he does not know, the fact of his convic- 
tion or convictions may be shown, but only by the 
record thereof. It is error to explore on cross- 
examination of defendant the details of any charge 
of which he has been convicted or the sentence im- 
posed because thereof. Latham v. State ........2..0002-. 
The purpose of the narrow inquiry permitted as to 
previous conviction of a felony is for impeachment 
of the defendant as a witness and not to show he is 
prone to criminal acts, and it should be strictly con- 
fined to the limits fixed by the statute as interpreted 
by the Supreme Court. Latham v. State ...............--- 
An instruction in a criminal case that the jury has 
no right to reject the testimony of any of the wit- 
nesses without good reason, and should not do so un- 
less it finds it irreconcilable with the other testi- 
mony which it finds to be true, is erroneous and 
ordinarily prejudicial. Latham v. State ........0........ 
When an offense is not designated by the statute 
creating it as either a felony or a misdemeanor, the 
grade of the offense is determined by the maximum 
punishment authorized by the statute. Carr v. State 
Where the punishment of an offense created by stat- 
ute is left to the discretion of the court to be exer- 
cised within prescribed limits, a sentence imposed 
within such limits will not be disturbed unless there 
appears to be an abuse of such discretion. Carr v. 
WEES sseckclatilecstitsoahaceaciuolaveseMieecttesecte tees nouteoet tel dees awa 
Kirkendall v. State 
The statute which directs that a person shall not be 
tried for an offense while he is in a state of. lunacy 
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or insanity and that sentence, after conviction, shall 
not be imposed while a person is in that condition, 
imposes a duty on but does not go to the jurisdiction 
of the court. Sedlacek v. Greenholt2z ...........-ececeeeee 
Only judgments and sentences of the district court 
upon convictions for felonies and misdemeanors 
under the criminal code may be brought to the 
Supreme Court by petition in error. Wells v. State 
The court should fully and correctly instruct as to 
matters of justification interposed by the accused 
only when there is some evidence tending to put such 
matters in issue. Kirkendall v. State 000.00... 
Where the evidence received in a criminal case con- 
tains no testimony to which an instruction relating 
to self-defense would be applicable, no error is com- 
mitted by the trial court’s refusal to instruct there- 
on. Kirkendall v. State 2.2.0... .ccceccceceecccesecesssceessesesceceeenens 
The venue of an offense may be proved like any other 
fact in a criminal case. It need not be established 
by direct testimony, nor in the words of the informa- 
tion, but if from the facts in evidence the only ra- 
tional conclusion which can be drawn is that the 
crime was committed in the county alleged, the proof 
is sufficient. Kirkendall v. State ......2...2..:cceseeeeeeeeeeeee 
Specific intent is an essential element in the crime 
of assault with intent to inflict great bodily injury 
and proof thereof is indispensable to sustain a con- 
viction, but such intent is ordinarily inferable from 
the facts and circumstances, inclusive of the assault. 
Kirkendall v. State 2.0... .ccccccccccccccceeeccscceetesceecsesseeeeseeseeeseee 
The intent with which an act is done is a mental 
process, and as such generally remains hidden within 
the mind where it is conceived, and is rarely, if ever, 
susceptible of proof by direct evidence, but may be 
inferred, or gathered from the outward manifesta- 
tions, by the words or acts of the party entertaining 
them, and the facts or circumstances surrounding 
or attendant upon the assault with which it is 
charged to be connected. Kirkendall v. State ............ 
It is a general rule applicable in all criminal cases, 
including those where a specific intent is an ele- 
ment of the crime, that accused, if sane, is presumed 
to intend the necessary or the natural and probable 
consequences of his unlawful voluntary acts, know- 
ingly performed. Kirkendall v. State 


A presumption that a person intends the natural . 


consequences of his acts, although rebuttable in cases 
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17. 


18. 


19. 


20. 


21. 


Damages. 
1. 


where specific intent is an element of the crime, is 
sufficient to establish a prima facie case as to intent 
and will prevail unless from a consideration of all 
the evidence the jury entertains a reasonable doubt 
whether such intention existed. Kirkendall v. State 
Corpus delicti is composed of two elements, the fact 
or result forming the basis of the charge and the 
existence of a criminal agency as the cause thereof. 
Homicide corpus delicti is not established until it 
is proved that a human being is dead, and the death 
occurred as the result of the criminal agency of an- 
other. Gallegos v. State occceccccccccccccccccecceceeceeceeeseeeeees 
A conviction for felony will not be sustained when 
the only evidence of guilt is the extrajudicial con- 
fession of the defendant that a crime has been com- 
mitted. Gallegos v. State ....ccccecccccccssessseseensceeeennseneeee 
While a voluntary confession is insufficient standing 
alone to prove that a crime has been committed, it 
is competent evidence of that fact, and may, with 
slight corroborative circumstances, establish the cor- 
pus delicti as well as the defendant’s guilty par- 
ticipation. Gallegos v. State ...........ccccceccceceeneseeeeeeeeeeee 
In laying a foundation in a criminal case for the 
admission of a confession in evidence, it is sufficient 
to establish affirmatively all that occurred immedi- 
ately prior to and at the time of making the confes- 
sion, provided such affirmative proof shows it to 
have been freely and voluntarily made and excludes 
the hypothesis of improper inducements or threats. 
Gallegos V. State ......---cceccecccesececsceenestecesnceecetcseesenseeensenees 
The question of whether or not in the first instance 
the State has laid a proper and sufficient foundation 
for the admission of a confession in evidence is one 
of law for the court. If the court determines as a 
matter of law that no sufficient foundation has been 
laid then the confession should be rejected. Where 
the confession is received in evidence, its voluntary 
character is still a question of fact to be deter- 
mined by the jury. Gallegos v. State 0.00.0. 


In an action for damages, where the law furnishes 
no legal rule for measuring them, the amount to be 
awarded rests largely in the sound discretion of the 
jury and courts are reluctant to interfere with a 
verdict so rendered. Erickson v. Morrison .... 
Remmenga v. Selke .......2.cecceceececceesceesnnceeseeeceetencsesseeseesenee 
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Where the law provides a definite measure of dam- 
ages the court should instruct the jury specifically 
how the damages should be assessed, and an instruc- 
tion stating a general principle in the admeasure- 
ment of damages, broader than is applicable to the 
particular case presented, and not qualified by other 
instructions, is erroneous. Hickman-Williams Agency 
Ws TA ONOY scsi es ete son aod oat hdd oie ba ees tert aad ee 
In an instruction to a jury that the plaintiff is en- 
titled to recover such damages as “she may have sus- 
tained” by reason of the injuries complained of, the 
use of the word “may” does not introduce an element 
of conjecture and uncertainty, and such an instruc- 
tion is not erroneous upon that ground. Remmenga 
Woo See so scctrie teat teks hlenetels es ecctencenecnssatasaeshsceadiedizastaluedestace 
An instruction that damages for future pain and 
suffering must be proved with reasonable certainty 
is not required where damages already sustained are 
alone submitted to the jury. Remmenga v. Selk .... 
While in a personal injury action the better practice 
is to state to the jury in suitable words that plaintiff 
sues for an amount sufficient to compensate him for 
the loss sustained, it is not ordinarily prejudicial er- 
ror to state the amount for which the action is 
brought. Remmenga v. Selle 0... eccseececsecseeseceseeseceeeees 


Where dedication is made for a defined purpose, 
neither Legislature, municipality, its successor, nor 
general public has any power to use property for any 
other purpose than one designated, whether use be 
public or private, or whether dedication is a common- 
law or statutory dedication, notwithstanding that 
changed use may be advantageous to the public. Ash 
M. City of Omaha .........---..cscccecceccenenscseecnsecusesacsseseceensenee 
Property dedicated to a particular public use cannot, 
at least without the exercise of the right of eminent 
domain, be appropriated to a use of a different char- 
acter in disregard of the rights of the donors. Ash 
vy. City of OMGRG ........2.1...ecscscecesenee csceeneeceeneeeeeceeenenseeeee 


Whether or not a deed was delivered ordinarily de- 
pends upon the intention of the grantor, determin- 
able from the facts and circumstances of each par- 
ticular case. Dowding v. Dowding .20.......cc200cccceeeeecees 
Phillips v. Vandemoer -.......2-.cececcsececeeserseseseeeeerenencenseee 
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2. 


Divorce. 


1. 


No particular act or form of words is necessary to 
constitute a delivery of a deed. Anything done by 
the grantor from which it is apparent that a delivery 
-was intended, either by words or acts, or both com- 
bined, is sufficient. Dowding v. Dowding .................. 61 
Phillips vi. Vandemoer .0.....c.ccscccccceeecenceeeseneneeeceeeneeseceeees 145 


. The possession of a deed or other instrument of con- 


veyance by a grantee raises a presumption that the 
instrument was properly delivered and the burden 
of proof is upon him who disputes it to overcome 
the presumption. Dowding v. Dowding ...1.....:-c.:000000 61 
Phillips v. Vande moe ou...c..ceccsecccccneescecnececseseeseeseseteneences 145 
The fact that the grantee kept the deed without re- 
cording it for a number of years, the grantor re- 
maining in possession having reserved a life estate 
and the grantee making no claim to the real estate 
until after the grantor’s death, does not necessarily 
overcome the presumption of delivery, when the deed, 
fully executed, is in his possession. Phillips v. Van- 
COMOER: » -zizd resis tes Mecdees ete vestenesabens anion asians 145 


In making an allowance of alimony or division of 
property in a divorce action it is the duty of the 
court to take into consideration the estate of the 
parties, if any, at the time of the marriage and their 
respective contributions since; the duration of the 
marriage; the wife’s loss of her interest in the hus- 
band’s property by virtue of the divorce; the social 
standing, comforts, and luxuries of life which the 
wife would probably have enjoyed; the conduct of the 
parties leading up to the divorce; to which party the 
divorce was granted; the age and condition of health 
of the parties; and all other facts and circumstances, 
and make an award which appears to be fair and 
equitable. Snyder v. Snyder 
Stefan V. Stefan n...eeceecececcesceecesesseeseeenseeesessenens 4 
Holmes v. Holmes .2....ccceccccccceccnccescnecnseeneceneeseseesssesestececeeee 


In an action for divorce if the evidence is principally 
oral and is in irreconcilable conflict, and the deter- 
mination of the issues depends upon the reliability 
of the respective witnesses, the conclusion of the 
trial court as to such reliability will be carefully re- 
garded by the Supreme Court ona review. Stefan v. 
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DECOM: nc ke aie ke Ee ee 
Record examined and found to support plaintiff’s 
allegations for an absolute divorce. Stefan v. Stefan 
After decree of divorce wherein provision is made 
for the support and maintenance of minor children, 
it is proper for the court on a showing of changed 
conditions to change or alter the decree to conform 
to the changed conditions. Blue v. Blue ................-- 
Any unjustifiable conduct of a husband or wife which 
so grievously wounds the mental feelings of the 
other, or so utterly destroys his or her peace of mind 
as to seriously impair the bodily health and endanger 
the life of the other, or such as utterly destroys the 
legitimate ends and objects of matrimony, constitutes 
extreme cruelty as defined in the statute. Beals v. 
BeOUG® icccvcseet cccstessicocasese has eccasita cee taseesvsesn ge etsoesees tee 
The trial court is vested with a sound discretion in 
determining whether a divorce from bed and board 
or an absolute divorce shall be granted. Beals v. 
BOOS sss cccesns deca Siesicegscdteasets ds acts edasete tap adsaeanua cea soudeestbesvedeobeas 
Where a decree for alimony is entered, which the 
husband attempts by his own extrajudicial conduct 
to avoid, alter, or revise, and litigation in or inci- 
dental to the original case necessarily results there- 
from, in order to protect and enforce such decree the 
trial court has power and authority in the original 
divorce action to award the wife such expenses and 
reasonable attorneys’ fees as were necessary to de- 
fend or prosecute such litigation. Lippincott v. Lip- 
DINCOEE: wesc sce eases casein teatteadstee oensuntcheowstelecbesecaea nececta’ 
A decree for alimony in a divorce action is not a 
judgment within the meaning of the statutes pro- 
viding for judgments becoming dormant. Lippin- 
COLE Us LADDINCOLE: «.ccccccccecnsosee cose cedaree ceed bles ccaneesceesbceuesenbeeacve 
Either party to a divorce action may within six 
months of the date of entry of decree make applica- 
tion to have the decree set aside or modified. Reeker 
Ws! TROCMER “sacccsiscessasuvectsssccoscesbdasglic cue eateus scaedae de bacbeties cadeteedes 
If a motion to set aside or modify a decree of divorce 
is made pursuant to statute, the court may in the 
exercise of a sound discretion grant it and vacate 
or modify the decree. Reeker v. Reeker ............200.-- 
An appeal lodged in the Supreme Court from a de- 
cree rendered in a suit for divorce is for trial de 
nove upon the issues presented by such appeal as in 
other equity actions. Peterson v. Peterson. ...............- 
Nickerson v. Nicker eon .........--..--1-ccesseceeeeeeeessesseseeteseeeees 
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Domicile. 
The jurisdiction of a state to regulate the custody of 


Easements. 
An easement may be acquired by prescription, or by 


Whether a wife should be granted alimony, where 
there is no accumulated property from the marriage, 
is not a question solely of the necessities of her 
situation, but equally one of fairness and justice, as 
between the parties, under all the circumstances. 
Peterson V. Peterson .........cecceccceececeeeseensesctnesnseeseceenenseens 
Permanent alimony is founded upon the right of the 
wife to such support from her husband as she would 
be reasonably entitled to expect considering all the 
circumstances. Its amount rests upon the sound 
discretion of the court. Peterson v. Peterson. ............ 
In determining provision to be made in a divorce 
case for support of an infant child of the parties, 
their status and situation and all the attendant cir- 
cumstances should be considered, and an amount 
fixed in accordance with the best judgment of the 
court. Ristow v. Ristow ........cecccccsccseesseccscecseresssesecesees 
The fee allowed for the service of an attorney for a 
woman in a divorce action should be sufficient to 
adequately compensate for the service necessary to 
be performed. Nickerson v. Nickerson. .............:0------- 
A decree of divorce of a court of another jurisdic- 
tion, awarding the custody of the child of the parties 
to one of them, rendered while the child is in this 
jurisdiction, does not preclude fhe courts in this 
state from determining the question of the custody 
of the child. In a habeas corpus proceeding brought 
to enforce such foreign decree, the full faith and 
credit clause of the Constitution is not involved. In 
re Application Of Reed -........ccccccccsccsssssecessceseneseeseseeeeseue 


infants found within its territory does not depend 
upon the domicile of the child. It arises out of the 
power that every sovereignty possesses as parens 
patriae to every child within its borders to determine 
its status and the custody that will best meet its 
needs and wants, and residence within the state suf- 
fices even though the domicile may be in another 
jurisdiction. In re Application of Reed ................-- 


open, notorious, exclusive, and adverse use for a pe- 
riod of ten years, for the flow of water in a water- 


901 


571 


571 


615 


799 


819 


819 


902 


Ejectment. 
1. 


Elections. 
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course or its flood plane. The rule however has no 
application to surface waters. Courter v. Maloley .... 


Ejectment may be maintained by a vendor of real 
property against his vendee in possession under an 
executory contract of sale where the vendee is in 
default and the contract of sale provides that time 
is of the essence and that a forfeiture may be de- 
clared in case of default. Abbas v. Demont ...............- 
An equitable defense may be pleaded in answer to 
an action in ejectment. Abbas v. Demonte ..............-- 


Where the venue of an absent voter’s affidavit re- 
quired on an absent and disabled voter’s identifica- 
tion envelope is in a county in this state, and the 
jurat shows that the oath was administered in a 
province in Canada, such affidavit is not in com- 
pliance with law and the ballot is illegal. Miller v. 
MGT GOR - <iiserisisdevinsssced etait elec eta yr eseneetaseeedseesh gostei 
Under a former statutory provision requiring a pro- 
posal for the issuance of school bonds to be adopted 
by three-fifths of the ballots cast at the election 
on the question, ballots improperly cast or rejected 
for illegality cannot be counted in determining the 
vote cast. Miller v. Merach ....0......::scc-0ccscceesenceeneeeeeenee 
A proclamation convening an extraordinary session 
of the Legislature to amend, revise, and supplement 
the election laws so as to facilitate absentee voting 
is sufficient to sustain changes as to time in the 
procedures set forth in the election laws in order 
to accomplish the stated purpose of the proclama- 
tion. State ex rel. Baldwin v. Strain ..0.......csececeeeeeees 
The Legislature under its police power may properly 
declare occupants of positions and employees of the 
state and federal governments ineligible as candi- 
dates for delegates to party conventions and cau- 
cuses. State ex rel. Baldwin v. Strain .........2...0000+ 
The act of the Legislature making a person ineligible 
to be a delegate to a county, state, or congressional 
pre-primary convention, who holds a position or em- 
ployment under the state or federal government, is 
not violative of the Nebraska Constitution. State 
ex rel. Baldwin v. Strain ..........:cc-cecccescceceeeeeceeneeeensenes 
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Eminent Domain. 


1. 


2. 


3. 


4, 


5. 


Equity. 


1. 


2. 


3. 


In condemnation where the: value of real estate is 
in issue, evidence of particular sales of other land 
may not be introduced as independent proof on the 
question of value, unless foundation is laid indicating 
that prices paid represented the market or going 
value of such land, that they were made at or about 
the time of the taking by condemnation, and that the 
land so sold was substantially similar in location and 
quality to that condemned. Papke v. City of Omaha 
The productive quality and productivity of soil is 
one of the primary elements to be considered in the 
determination of farm land values. Papke v. City of 
Oana, $22. iiesek eect SR hea Ree telctatehct 
In condemnation proceedings, anything connected 
with land that would influence the market value 
thereof in the mind of a good faith intending pur- 
chaser would be an element for consideration in de- 
termining damage. Papke v. City of Omaha ............ 
In condemnation proceedings evidence of the prices 
paid for and received by a landowner for farm crops 
or garden produce raised on the land is inadmissible 
as an element of damage to be considered in deter- 
mining the market or going value of the land being 
condemned. Papke v. City of Omaha ...... paeauetcdls 
In condemnation proceedings where the market value 
of real estate is in issue, evidence of prices paid 
by a condemner therefor is inadmissible in like pro- 
ceedings involving other land, for the: reason the 
same do not furnish a criterion for market or going 
“value of land being condemned. Papke v. City of 
OMG ectiasic sh ei cada eases ttivasbioth ce Detvinctduasieetecedeedoas 


A purely voluntary conveyance may not be reformed 
in equity at the suit of the grantee against the 
grantor during his lifetime without his consent. 
Dowding Vv. Dowding u.esccccccccececcceseceeesessvseseecesceeesssansecees 
The principles precluding reformation of a volun- 
tary conveyance at the suit of the grantee against 
the grantor during his lifetime do not ordinarily as a 
matter of law apply in favor of the grantor’s heirs 
at law after his death, because when the reason for 
a rule ceases to exist, so should the rule itself. Dowd- 
ing v. Dowding _....: Pete Oe thas feta i a 
Each case where reformation of an instrument is 
sought must be governed by its own facts and cir- 
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cumstances. If there is equity in plaintiff’s case as 
against the rights asserted by defendants, a refor- 
mation should be decreed to rectify a conveyance 
which is clearly and satisfactorily proved to have by 
mistake failed to carry out the grantor’s intention, 
but if plaintiff’s case is otherwise lacking in the ele- 
ments that go to move the conscience of a court of 
equity, relief should be denied. Dowding v. Dowding 
In an equity suit, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of 
plaintiff’s evidence he thereby admits plaintiff’s evi- 
dence to be true, together with every inference which 
fairly and reasonably may be drawn therefrom. 
Where the plaintiff’s evidence meets the burden of 
proof required and plaintiff has made a prima facie 
case, the motion to dismiss should be overruled. 
Parl v. McGann ....2220.--ecscscccccececcencsennceceesececeecenceneceeeee 
In an equity suit, a motion to dismiss at the conclu- 
sion of the plaintiff’s evidence affords a proper means 
of determining the sufficiency of the plaintiff’s evi- 
dence to make a prima facie case. Paul v. McGahan 


The rule in Shelley’s case has application as a rule 
of property where a testator’s death occurred prior 
to the effective date of the Uniform Property Act. 
Sandberg v. Heirs of Champlin ..0......2::ccccccccccccceceeeees 
Where an estate in fee simple is devised, any at- 
tempt by the testator to prevent encumbrance or 
alienation is ineffective and void for the reason that 
it is repugnant to the estate devised. Sandberg v. 
Heirs of CROMPUMN |.W....2.ccccecseeeeeecesseecseesneceeeeseteeesenseneeee 
An estate given or conveyed to two or more persons 
for their use and benefit so long as they live or- 
dinarily continues during the life of each, and is 
terminated only at the death of the survivor. Bode- 
TA els Pa O32) see 
In construing a will, where the will in one clause 
makes an apparently absolute bequest of property, 
but a subsequent clause makes a further bequest of 
the remainder after the death of the legatee taking 
under the first clause, the second clause is effective 
and operates to define and limit the estate granted 
by the first as a life estate with power of disposition, 
and the second is effective and operative to grant an 
estate in remainder in the unused, unexpended, or 
undisposed property granted for life by the first. 
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Evidence. 
1, 


Tiehen v. Hebenstretit -2...222.2.....:cc-cecceecececeneececeeeeesneeeeeee 
The law favors the early vesting of estates. A re- 
mainder will be declared a vested one unless a con- 
trary intent is apparent from the will. Tiehen v. 
ebenstrett:ccksicerieieel ce secli se ctheas tec beacadsintspe een tceeie 


Reasonable experience in raising, dealing in, and 
handling livestock is all the law requires in order 
to qualify one to give an estimate of their reasonable 
value. McGuire v. TRompsom. ...............20000ceeeeeeeeeee 
The instinct of self-preservation and the disposition 
of men to avoid personal harm may, in the absence 
of evidence, raise the presumption that a person 
killed or injured was in the exercise of ordinary 
care. Bush v. SWMeS -2.2..2......--ccececceeneeeneeeceeceeteneeeeeseeceeeees 
If a person is killed through the negligence of an- 
other, and there is no evidence as to negligence or 
due care on the part of the deceased, the law pre- 
sumes that the deceased was exercising reasonable 
and ordinary care at the time of his injury with a 
view to his safety. But this presumption obtains 
only when there is no substantial evidence as to care 
or want of care on the part of the deceased. When 
there is such evidence, the presumption has no place 
in the case. Bush v. TOMES o2....cececscccesseceececeeeeeeseeecneees 
The presumption of due care arising out of the 
natural instinct of self-preservation is not evidence, 
but a mere rule of law. It obtains only in the ab- 
sence of direct or circumstantial evidence justifying 
reasonable inferences one way or another upon that 
subject. When such evidence is produced the pre- 
sumption disappears and is not entitled to be con- 
sidered. O'Dell v. Goodsell ......cccccceccccecccccseeceecsseeseeeee 
The admission of cumulative evidence is ordinarily 
within the discretion of the trial court and its ruling 
thereon will not be held erroneous unless it clearly 
appears that such discretion has been abused. O’Dell 
Ve GOOUSELD o.cc ceca catnacesetsescnscacasuetlstuaeseeilcavelessessedecies tits 
A general objection, if overruled, cannot avail the 
objector on appeal. The only modification of this 
broad rule is that if on the face of the evidence, in 
its relation to the rest of the case, there appears to 
be no purpose whatever for which it could be admis- 
sible, then a general objection, though overruled, will 
be deemed to have been sufficient. O’Dell v. Goodsell 
Where there is a general objection of no proper 
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foundation laid, if there is some particular respect in 
which the proof of foundation is lacking, the trial 
court’s attention should be specifically directed there- 

to by the party making the objection. O’Deil v. 
Goodell 5.25 ect a thelst sc ievsctehe desoeeediolsishaataaacn etnies 290 
In condemnation where the value of real estate is in 
issue, evidence of particular sales of other land may 

not be introduced as independent proof on the ques- 

tion of value, unless foundation is laid indicating 
that prices paid represented the market or going 
value of such land, that they were made at or about 

the time of the taking by condemnation, and that the 

land so sold was substantially similar in location and 
quality to that condemned. Papke v. City of Omaha 491 


The productive quality and productivity of soil is one 
of the primary elements to be considered in the de- 
termination of farm land values. Papke v. City of 
OTR: > ers ig orct eed nesetccnchitdossedscw sedan dctesaeeasetciab ichaee ed eieiew 491 


In condemnation proceedings, anything connected 
with land that would influence the market value 
thereof in the mind of a good faith intending pur- 
chaser would be an element for consideration in de- 
termining damage. Papke v. City of Omaha ............ 491 
In condemnation proceedings evidence of the prices 
paid for and received by a landowner for farm crops 

or garden produce raised on the land is inadmissible 

as an element of damage to be considered in deter- 
mining the market or going value of the land being 
condemned. Papke v. City of Omaha ..00.......ccesceceeeeeee 491 
In condemnation proceedings where the market value 

of real estate is in issue, evidence of prices paid by 

a condemner therefor is inadmissible in like pro-- 
ceedings involving other land, for the reason the 
same do not furnish a criterion for market or going 
value of land being condemned. Papke v. City of 
OMGRG. earsscsessvccnscusesevesusossesctesancceseses dasasesdndeceeacddtvesesascnanceses 491 
Where cases are interwoven and interdependent and 

the controversy involved has been considered and de- 
termined by the court in former proceedings involv- 

ing one or more of the parties presently before it, 

the court has the right to examine its records and 

take judicial notice of its proceedings and judgment 

in the former action. Glissmann v. Orchard ............ 500 
Where evidence improperly received is afterwards 
stricken out and expressly withdrawn from the con- 
sideration of the jury, the error involved in its re- 
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15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


ception is ordinarily cured. Kuhlman v. Farmers 
Union Co-Operative Asan. -...----ecccecceecserereescscteneeceees 
A municipal court will take judicial notice of the 
ordinances of the city because it has a like relation 
thereto as do courts of general jurisdiction toward 
the general laws of the state. Wells v. State ............ 
On appeal of a conviction in a municipal court of a 
violation of an ordinance, the district court will take 
notice of the facts the former could have noticed 
judicially before the removal of the case. Wells v. 
IS LOGE» crocs seats score Nase elses senda tbend arte soncesssasseactesvencee 
The reception of improper evidence in a case tried by 
the court without a jury is not ground for a reversal, 
if there is competent evidence sufficient to sustain 
the findings of the court. Wells v. State 0.000000... 
The venue of an offense may be proved like any 
other fact in a criminal case. It need not be estab- 
lished by direct testimony, nor in the words of the in- 
formation, but if from the facts in evidence the only 
rational conclusion which can be drawn is that the 
crime was committed in the county alleged, the proof 
is sufficient. Kirkendall v. State 00.0... cccccceeccececeeeee 
The intent with which an act is done is a mental 
process, and as such generally remains hidden within 
the mind where it is conceived, and is rarely, if ever, 
susceptible of proof by direct evidence, but may be 
inferred, or gathered from the outward manifesta- 
tions, by the words or acts of the party entertaining 
them, and the facts or circumstances surrounding 
or attendant upon the assault with which it is 
charged to be connected. Kirkendall v. State ............ 
It is a general rule applicable in all criminal cases, 
including those where a specific intent is an element 
of the crime, that accused, if sane, is presumed ‘to 
intend the necessary or the natural and probable 
consequences of his unlawful acts, knowingly per- 
formed. Kirkendall v. State .......cccccetcecsseceesececceeeeeseeee 
A presumption that a person intends the natural 
consequences of his acts, although rebuttable in 
cases where specific intent is an element of the 
crime, is sufficient to establish a prima facie case as 
to intent and will prevail unless from a consideration 
of all the evidence the jury entertains a reasonable 
doubt whether such intention existed. Kirkendall v. 
ELE se oi a Ron choses tuadces cde ec esce tT ectealshs teeshnt 
While parol evidence may not be offered for the pur- 
pose of varying the terms of a written instrument, 
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such evidence is generally admissible when it is of- 
fered for the purpose of explaining and showing the 
true nature of the transaction between the parties. 
Bradway V. Higgins .2......c.-cccccessceceeecsecercececesesscescececeees 


A photograph proved to be a true representation of 
the person, place, or thing which it purports to rep- 
resent, is competent evidence of anything of which 
it is competent and relevant for a witness to give a 
verbal description. Mulder v. State .........ccccsccecceeee 


Where a photograph illustrates or makes clear some 
controverted issue in the case, a proper foundation 
having otherwise been laid for its reception in evi- 
dence, it may properly be received, even though it 
may present a gruesome spectacle. Mulder v. State 

A conviction for felony will not be sustained when 
the only evidence of guilt is the extrajudicial con- 
fession of the defendant that a crime has been com- 
mitted. Gallegos v. State ......cccccccccceccseccceesccecetseseteceeescees 


While a voluntary confession is insufficient stand- 
ing alone to prove that a crime has been committed, 
it is competent evidence of that fact; and may, with 
slight corroborative circumstances, establish the cor- 
pus delicti as well as the defendant’s guilty partici- 
pation. Gallegos v. State .2......-ecccccsceccceceeceseeensecesnececeees 
In laying a foundation in a criminal case for the ad- 
mission of a confession in evidence, it is sufficient 
to establish affirmatively all that occurred immedi- 
ately prior to and at the time of making the confes- 
sion, provided such affirmative proof shows it to 
have been freely and voluntarily made and excludes 
the hypothesis of improper inducements or threats. 
Gallegos V. State ......cecccecececesceensenesceeneeeenececceeectensneeeseesseees 
The question of whether or not in the first instance 
the State has laid a proper and sufficient foundation 
for the admission of a confession in evidence is one 
of law for the court. If the court determines as a 
matter of law that no sufficient foundation has been 
laid then the confession should be rejected: Where 
the confession is received in evidence, its voluntary 
character is still a question of fact to be deter- 
mined by the jury. Gallegos v. State 0.00002... 
Admissions of a party against interest, with refer- 
ence to and pertinent to the issues being tried, are 
admissible in evidence against such party. Anderson 
Ma NANCONCLBEN sesso cscs sensi elsciae ataseeeasectdeca cha sdeeesies 
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Forgery. 
1. 


Fraud. 


The signing of a fictitious name of a person to an 
instrument which is the subject of a forgery, with 
an intention to defraud, is a false and fraudulent 
making of such instrument, and constitutes the of- 
fense of forgery. Owens V. State ......-2..2ccsccceesseeees 
Knowingly passing a forged instrument as genuine 
is conclusive of an intent to defraud. Owens v. 
SEGES cook aioe cacete eS al cated cast eae cisn cis enve ase dedgemeteetwe eaek 
Where the evidencé establishes the forgery of a 
bank check, it is wholly immaterial as to whether the 
check was ever presented for payment or not. Owens 
De SEO ect acess odasctn antes tastah Guatesatadaccta de lemebensaeetedat 


The positive statement of a dealer in livestock, or an 
assertion or affirmation of fact, as to the quality or 
condition made in the course of exchange, indicating 
that he intended to bind himself to its truth, and 
which was so understood and relied upon by the 
other party to the exchange, may constitute a war- 
ranty. McGuire v. Thompson .........----:cccceececceeeeeeeseneee 
A person who has made an exchange of a chattel 
by oral agreement and who desires to rescind such 
agreement for fraud or breach of warranty must act 
promptly, and within a reasonable time, taking all 
of the circumstances into consideration. McGuire v. 
PROMPSO Ns .5252i pies ies fseeceei nde eh cee ede Bee eee 
Fraud is generally a question of fact. To be effec- 
tive, it must be pleaded by suitable allegations of 
fact. Nelson Vv. NeloON ........2cccesccsccceeceesecceeecceeteseeceeseeens 
The mere charge of fraud is a conclusion and pre- 
sents no issue. Nelson v. Nelson ..00.........:..0ccccscceeeeeee 


Frauds, Statute of. 


1. 


The application of the statute of frauds in case of 
the purchase of a number of articles at the same 
transaction may depend upon whether there is one 
contract or more. Farmers Union Cooperative Ele- 
vator Federation v. Carter .....ccccecee ee sha chucpaulat ecco 
A transaction is not always a single transaction 
constituting but one contract because a separate 
price was agreed upon for each article of merchan- 
dise or because some of the articles purchased were 
to be delivered at one time and some at another. 
Farmers Union Cooperative Elevator Federation v. 
COLE Or ste eco sci nl cesde dee Seacie othe eited Ses ccndeitoms cx tvcetaols 
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Whether the negotiations for separate articles re- 
sult in one entire contract for the whole, or whether 
the contract for each remains separate and distinct 
may depend on many circumstances. Farmers Union 
Cooperative Elevator Federation v. Carter 00.0... 
In determining whether a contract is severable, the 
controlling question is that of the intent of the par- 
ties. Farmers Union Cooperative Elevator Federa- 
VLON: Ve CONE coi csncih dachectbdSecocazsscsashs (esta ceccuvolasuaeldedseosveannes 
Where one is claiming the estate of a person de- 
ceased under an alleged oral contract, the evidence 
of such contract and the terms of it must be clear, 
satsifactory and unequivocal. Casper v. Frey ........ 
Oral contracts where one claims an estate of a de- 
ceased person are on their face void as within the 
statute of frauds, because not in writing, and, even 
though proved by clear and satisfactory evidence, 
they are not enforceable unless there has been such 
performance as the law requires. Casper v. Frey .... 
The thing done, constituting performance, must be 
such as is referable solely to the contract sought to 
be enforced, and not such as might be referable to 
some other and different contract—something that 
the claimant would not have done unless on account 
of the agreement and with the direct view to its 
performance—so that nonperformance by the other 
party would amount to fraud upon him. Casper v. 
Brey. Aoi ee ee hn ea ee Se cee ade 
The burden of proving an oral contract where one 
claims the estate of a deceased person is on the plain- 
tiff (1) to prove an oral contract the terms of which 
are clear, satisfactory and unequivocal, and (2) that 
his acts constituting performance were such as were 
referable solely to the contract sought to be enforced, 
and not such as might have been referable to some 
other or different contract. Casper v. Frey .........0..... 
Each case where claim is made under an oral con- 
tract to the estate of a deceased person is to be de- 
termined from the facts, circumstances, and condi- 
tions as presented therein. Casper v. Frey 


Mere physical possession of such an instrument by 


one claiming ownership thereof by gift from an ad- 
mitted former owner without competent evidence of 
delivery by him with donative intent is insufficient 
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to make a prima facie case against such former 
owner. Masonic Temple Craft v. Stamm, |... 


Habeas Corpus. 


1. 


In a petition for a writ of habeas corpus, if relator 
sets forth facts which, if true, would entitle him to 
discharge, then the writ is a matter of right and 
relator should be produced and a hearing held there- 
on to determine the questions of fact presented. But 
if relator shows by the facts alleged in his petition 
for the writ that he is not entitled to relief, then the 
writ should be denied. Sedlacek v. Greenholtz ........ 


To release a person from a sentence of imprisonment 
by habeas corpus, it must appear that the sentence 
was absolutely void. Habeas corpus will not lie to 
discharge a person from a sentence of penal servi- 
tude where the court imposing the sentence had jur- 
isdiction of the offense, had jurisdiction of the per- 
son of the defendant, and the sentence was within 
the power of the court to impose. Sedlacek v. Green- 
Bolte: oc2s tear h wiih ait eR Gi El pret ii nek td 


A person convicted and sentenced by a court having 
jurisdiction of the offense and of the person, when 
the sentence imposed is within the power of the court, 
cannot, by habeas corpus, collaterally attack the con- 
viction and sentence upon the ground that he was in- 
sane at the time thereof. Sedlacek v. Greenholtz .... 


The writ of habeas corpus has been extended to, 
and may be used: in, controversies regarding the 
custody of infants. Such proceedings are governed 
by considerations of expediency and equity, and 
should not be bound by technical rules of practice. 
In re Application of Reed .....c.cccccccesscscseeseececsececesceeeees 


After the court’s jurisdiction has been invoked by 


- habeas corpus petition seeking custody of a child, 


the child is a ward of the court and its welfare lies 
in the hands of the court. In re Application of Reed 


A decree of divorce of a court of another jurisdic- 
tion, awarding the custody of the child of the parties 
to one of them, rendered while the child is in this 
jurisdiction, does not preclude the courts in this 
state from determining the question of the custody of 
the child. In a habeas corpus proceeding brought 
to enforce such foreign decree, the full faith and 
credit clause of the Constitution is not involved. Jn 
re Application Of Reed oocc.c.cccccccecescseseseeeeessseessseseeseeeeeee 
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Highways. 


1. 


A vehicle entering a public highway from a private 
road must yield the right-of-way to vehicles ap- 
proaching on the highways. Kubo v. Fish ...............- 
A vehicle traveling on a highway at a reasonable 
and lawful rate of speed is not required to slow down 
or stop upon the appearance of a vehicle about to 
enter the highway from a private road until it 
reasonably appears that its driver is not going to 
yield the right-of-way. Kubo v. Fish oo... 
Where the evidence shows without dispute that the 
proximate cause of a collision is the failure of the 
driver of a vehicle entering a highway from a pri- 
vate road to look for approaching vehicles, the fail- 
ure to look constitutes such negligence as will bar a 
recovery as a matter of law. Kubo v. Fish. ................ 
A private citizen impressed into service as provided 
for by statute, and stationed on a public highway to 


assist in setting up a road block for the purpose of ° 


apprehending an escaped prisoner, is required to use 
reasonable care for his own safety and the safety of 
others in the performance of his duties in such re- 
spect, and his rights on the public highway, under 
the circumstances, are equal with the rights of an 
operator of a motor vehicle in the use of the public 
highway. Anderson v. Nincehelser 200.00......0c-cccecccc0se- 


Homicide. 


Infants. 


Corpus delicti is composed of two elements, the fact 
or result forming the basis of the charge and the ex- 
istence of a criminal agency as the cause thereof. 
Homicide corpus delicti is not established until it is 
proved that a human being is dead, and the death 
occurred as the result of the criminal agency of an- 
other. Gallegos v. State 


The jurisdiction of a state to regulate the custody of 
infants found within its territory does not depend 
upon the domicile of the child. It arises out of the 
power that every sovereignty possesses as parens 
patriae to every child within its borders to determine 
its status and the custody that will best meet its 
needs and wants, and residence within the state suf- 
fices even though the domicile may be in another 
jurisdiction. In re Application of Reed 
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Injunction. 
1. 


Equity will afford relief by injunction against a 
continuing injury to land caused by an unlawful 
discharge of flood or surface waters by an adjoin- 
ing landowner. Pint v. Hahn .......-..2-.1-.2:cc1ccsceceeeseeeeees 
An invalid appropriation of funds is not subject to 
injunction where such funds have been expended or 
have lapsed into the unappropriated funds of the 
state at the time the suit was commenced. Midwest 
Popcorn Co. v. DORNSON ......--ceceececencencceneeecenecesntsesccnsecsnse 


Insane Persons. 
The statute which directs that a person shall not be 


Insurance. 
1; 


tried for an offense while he is in a state of lunacy 
or insanity and that sentence, after conviction, 
shall not be imposed while a person is in that con- 
dition, imposes a duty on but does not go to the juris- 
diction of the court. Sedlacek v. Greenholtz ........... 


A policy against loss or damage caused by lightning 
to the property insured usually covers all known 
effects of electricity coming under the general head 
of lightning, and includes all loss or damage which 


results as a direct and. natural consequence of the’ 


lightning, notwithstanding other incidental agencies 
may be instrumental in adding to the loss or dam- 
age. Clouse v. St. Paul Fire and Marine Ins. Co. 
Under the terms of policies insuring against loss by 
lightning, appellant was only liable for “direct loss” 
caused by lightning. “Direct,” as so used, means 
“immediate” or “proximate,” as distinguished from 
“remote” or “incidental.” Clouse v. St. Paul Fire 
And Marine Ins. Co. oi..ccccccecccscesssecseeeceeeceeesceucecseceneseecees 
In determining the cause of a loss for the purpose 
of fixing insurance liability, when evidence of con- 
curring causes of the damage appears, the proxi- 
mate cause to which the loss is to be attributed is 
the dominant, the efficient one that sets the other 
causes in operation; and causes which are incidental 
are not proximate, though they may be nearer in 
time and place to the loss. Clouse v. St. Paul Fire 
ANd Marine INS. Co. ..icccccicceccsccceceeeseessesececececensesssnsenecenseaees 
When the terms of an insurance policy which con- 
template that the damage or loss to a_ building 
therein insured against lightning is the difference 
in the actual cash value of the building as it stood 
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prior to being damaged as compared with the actual 
cash value thereof after being damaged thereby are 
subject to a provision that the loss or damage shall 
in no event exceed what it would then cost the in- 
sured to repair or replace the same with material of 
like kind or quality, such provision constitutes merely 
a limitation upon the amount of the recovery and is 
not a substantive measure of damages which the in- 
sured can invoke. Clouse v. St. Paul Fire and Marine 
UNS GOs. fo. caciccaacasie Reseda hee aces, Raac ads ci teases eenateatecstngsoee sevens 
A policy of insurance should be considered as any 
other contract to give effect to the intention of the 
parties at the time it was made as expressed there- 
in. The language of it should be considered not in 
accordance with what insurer intended the words to 
mean, but what a reasonable person in the position 
of the insured would have understood them to mean. 
Koehn v. Union Fire Ins. C0. ....escccccccccccerccccssensneneseees 
When an insurance contract prepared by insurer 
contains provisions reasonably subject to different 
construction, one favorable to it and one favorable 
to insured, the construction favorable to insured will 
be adopted. Koehn v. Union Fire Ins. Co. ......2..-....- 
In giving effect to the rule that a contract of insur- 
ance is to be construed against the insurer, it is 
equally important that the contract made by the 
parties shall be enforced, and that a new contract 
will not be interpolated by construction. Koehn v. 
Union Fire 118. C0. .....--secceceeceeneneesenseceeecrsencteeeneceesetaees 
A policy of insurance will be given effect according 
to the ordinary sense of the terms used, and if they 
are clear they will be applied according to their plain 
and ordinary meaning. Koehn v. Union Fire Ins. Co. 
Under the automatic insurance provisions, quoted in 
the opinion, of an automobile public liability policy of 
insurance, a two-ton truck, acquired by insured after 
the effective date of the policy, is not within such 
provisions. Koehn v. Union Fire Ins. Co. .............--- 
If an application for insurance is prepared by an 
agent of insurer and he fills in false answers to the 
interrogatories contained therein, which are truth- 
fully answered by the insured, the insurer cannot 
rely upon such answers in an action in equity to re- 
scind or reform the policy issued upon the applica- 
tion. Mutual Benefit Health and Accident Assn. 
WD MAM OT oii cSeciuces socks ods cbecig ee steseee ee cel 
If the insured can prove that he made a different 
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12. 


13. 


14. 


15. 


16. 


17. 


18. 


contract from that expressed in the writing, he may 
have it reformed in equity, and he is not prevented 
by the mere fact that he accepted and retained the 
policy and did not examine it until after a loss oc- 
curred. Mutual Benefit Health and Accident Assn. 
Ds Maud er Sicserc Sere xedststocs asnat Sco Sance ede kses ca dette ctleateaseh 
If insured states the facts correctly to the agent of 
the company, he is not bound to exercise vigilance 
thereafter to determine whether or not the agent 
exercised good faith or truthfulness in his trans- 
actions on behalf of the company. Mutual Benefit 
Health and Accident Assn. v. Milder .00....0...c1ccc1ccse00--- 
Where a question in the application for insurance 
calls for an answer peculiarly within the knowledge 
of the applicant, an untrue answer relating to a 
matter material to the risk and relied upon by the 
insured will avoid the policy. Mutual Benefit Health 
and Accident Assn. v. Milder 0......lecscccccccsssesecescesceeee 
Untrue representations made by the insured in his 
application, where the questions eliciting such state- 
ment call for matters of opinion, judgment, or belief, 
will not avoid a policy issued thereon unless it is 
shown that the misrepresentations were knowingly 
made with intent to deceive. Mutual Benefit Health 
and Accident Assn. v. Milder .......cccccccccssesvsesceeseeesees 
Rejection of an application for insurance because 
the applicant already had insurance exceeding in- 
surer’s limit is not material to the risk as respects 
necessity of disclosure in subsequent application to 
another company. Mutual Benefit Health and Acci- 
dent Assn. V. Milder .n....cecccceccesccssessseececesecenseseseseecenes 
In an application for accident and health insurance 
a representation that no other insurance issued to 
the applicant had been cancelled is not false because 
of the prior voluntary election of the applicant to 
surrender a policy which had been issued to him. 
Mutual Benefit Health and Accident Assn. v. Milder 
A policy of insurance must be construed in accord- 
ance with its general scope, its design, and the in- 
tention of the parties at the time it was made as dis- 
closed by the whole instrument. If its provisions are 
clear and unambiguous they must be understood 
in their ordinary meaning and applied in a reason- 
able manner. Mutual Benefit Health and Accident 
ASsn. V. Milder ......ececccsececsecscsececcncceccssssssnsesssesessarescesesesses 
The entire insurance contract must be regarded with 
a conscious effort to give effect to every part of it 
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without disproportionate emphasis ‘upon one to the 
neglect of other provisions. Mutual Benefit Health 
and Accident Asan. v. Milder .......222...--sccceeccereeeeneeeeeene 
An insurance company may limit its liability in any 
reasonable manner which does not contravene public 
policy. Mutual Benefit Health and Accident Assn. 
Ms. MUD O bocce ciesats eeszacceth adda dosh ccbdeshenativistueeaesel Soacctosebasetentee 
The health indemnity provision of a policy that in- 
sured must, to be entitled to maximum benefits, 
be confined continuously within doors and have regu- 
lar medical attendance therein should be reasonably 
and not literally construed, but it should not be abro- 
gated or disregarded and a recovery allowed because 
he is totally disabled when he is not confined. 
Mutual Benefit Health and Accident Assn. v. Milder 
Under a policy of health insurance, the insured must 
be substantially confined within doors and have 
regular medical attendance therein by reason of ill- 
ness to be entitled to the maximum benefits by virtue 
of such a provision. If the insured is able to and 
does go about as he desires for purposes not con- 
nected with his sickness, he is not continuously con- 
fined within doors within the meaning of a provision 
requiring confinement continuously within doors and 
regular medical attendance therein. Mutual Benefit 
Health and Accident Assn. v. Milder ....02.0.....:0-200000-- 


Intoxicating Liquors. 


1. 


Under one of the provisions of the Liquor Control 
Act, delegating to the governing bodies of cities and 
villages the power to regulate the business of beer 
licensees not inconsistent with the provisions of the 
act, a city or village is not prohibited from exacting 
additional restrictive requirements where the statute 
does not limit the requirement for all cases to its 
own prescription. Phelps Inc. v. City of Hastings .... 
Under the Liquor Control Act, the primary power to 
permit the sale of beer and alcoholic liquors other 
than beer in the same room or location rests with the 
city or village under its delegated authority to regu- 
late the business of beer licensees. Phelps Inc. v. 
City of Hastings .....-....-.2.cec-sccseeecceeresceneeceeeeneesseceeceenteeses 
Where a city or village does not permit beer to be 
sold in the same room or location with alcoholic 
liquors other than beer, by virtue of a valid ordi- 


' nance not inconsistent with the Liquor Control Act, 


the form of the license issued by the Liquor Control 
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Judgments. 
1. 


Commission does not have the effect of nullifying 
such ordinance. Phelps Inc. v. City of Hastings ........ 


It is a fundamental principle of jurisprudence that 
material facts or questions which were in issue in a 
former action and were there admitted or judicially 
determined are conclusively settled by a judgment 
rendered therein, and that such facts or questions 
become res judicata and may not again be litigated 
in a subsequent action. Baum v. McBride ................ 
The statute enumerating grounds under which a 
judgment may be vacated after expiration of term 
at which judgment was rendered does not provide 
exclusive remedy, but such grounds are concurrent 
with independent equity jurisdiction. Nemetz v. 
NGCMELZ. cicsicz Mecsabtecishindehcckeesiekessthecteces Dosdte essay Tusseccv dete 
Where a decree for alimony is entered which the 
husband attempts by his own extrajudicial conduct 
to avoid, alter, or revise, and litigation in or inci- 
dental to the original case necessarily results there- 
from, in order to protect and enforce such decree 
the trial court has power and authority in the 
original divorce action to award the wife such ex- 
penses and reasonable attorneys’ fees as were neces- 
sary to defend or prosecute such litigation. Lippin- 
COLL V. Lippincott .....eeecccsceceeceencncesecsnscnscsncnececessescceceesees 
A decree for alimony in a divorce action is not a 
judgment within the meaning of the statutes pro- 
viding for judgments becoming dormant. Lippin- 
COLE V. Lippincott 2... ceeceeencceecesceseeeceeeteseceetsecesenteeceene 
Generally, insanity as a bar to the imposition of 
sentence is a factual issue for the determination of 
the court having jurisdiction of the offense, and a 
judgment of sentence by a court of competent juris- 
diction may not be collaterally attacked on that issue 
in a habeas corpus proceeding. Sedlacek v. Green- 
POUR: ccccneccdstasats se casera sli esttenecaliale hone tesc hethesd ead oda 
Proceedings for a declaratory judgment extend to 
the validity of a statute where there is a justiciable, 
determinable controversy between parties in respect 
to rights thereunder. Nebraska Mid-State Reclama- 
tion District v. Hall County ........cscecceccescececcceeseeeeeeenee 
The statutory provisions for confirmation of pro- 
ceedings of a reclamation district do not amend or 
repeal any provision of the Uniform Declaratory 
Judgments Act, but are simply part of a general 
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act complete within itself which authorizes reclama- 
tion districts to prosecute a special confirmatory 
proceeding in the nature of an action in rem in the 
district court, there to be construed in the light of 
the holdings of the Supreme Court under the Uni- 
form Declaratory Judgments Act, which does not 
exclude the awarding of further relief which is or 
could be claimed. Nebraska Mid-State Reclamation 
District v. Hall County .20..----cccccecccecsseceseesencseecessseceeseseee 
It is a general rule that a judgment is a new debt 
and that the cause of action on which it is founded 
is merged therein. Glissmann v. Orchard ..............- 
If the district court attempts to render a judgment 
on a subject matter within its general jurisdiction 
but which is not properly before it, such a judgment 
is a nullity. Glissmann v. Orchard o000........-cccceeeene 
Any right, fact, or matter in issue directly adjudi- 
cated or necessarily involved in the determination of 
an action before a competent court in which a judg- 
ment or decree is rendered upon the merits is con- 
clusively settled by the judgment therein and can- 
not again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject 
matter of the two suits is the same or not. Gliss- 
MANN V. OT CRATE 2.....-..cencececeesereececeeaceeenseesaeseeeeeeeaneeteneese 
A judgment of personal liability must be supported 
by a pleading alleging it as a cause of action. Gliss- 
MANN V. OV CHAT .0...cececcenscnenecaccseeseceneescessetaeecenereeseeessaeeeseee 
In a suit for recovery of money, the amount of in- 
debtedness of defendant is an issue. A judgment 
against defendant is necessarily an adjudication 
thereof. Nelson v. Nelson o..........cceceeccceeeseceecsceesenseenes 
The payment of a judgment cannot result in a cause 
of action against the judgment creditor because it 
was for an amount in excess of the indebtedness ow- 
ing at the time the judgment was rendered. Nelson 
Ds IN ELS OF i ooirsnn siceccnsaedssases gute cotusende cance sdbsesustesasenstcteatnel dead 
Res judicata means that an issue determined by a 
valid adjudication is finally concluded as to the 
litigants and those in privity with them. Nelson v. 
G18 OF: oes a iccen cts dt na Seed = 2 ond S cet eabbnenantceasedenseedaansielas 
A final judgment fixing the rights of the parties 
terminates the controversy while it is in force, and 
in any subsequent litigation is conclusive evidence 
of those rights. Nelson v. Nelson .........-cecccececescceseeees 
Material questions which were in issue in a former 
appeal and which were therein judicially determined 
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17. 


18. 


19. 


20. 


are conclusively settled thereby and such determina- 
tion becomes the law of the case. They may not 
again be litigated in a subsequent appeal in the 
same action. Miller v. Schlereth -....2.2...:ccccccceesesene 
To entitle a party to open a judgment rendered 
against him upon service by publication, it must 
appear by a preponderance of the evidence that he 
had no actual notice of the pendency of the action in 
time to appear and make his defense. McNally v. 
MONG ye jest cotiress accredit seasse téareansetsisenstozan seeees eae eiscaste 
Proceeding to vacate judgment after term for death 
of one of the parties must be commenced within three 
years after defendant has notice of the judgment. 
McNally v. McNally .2........ccccecccccenecccecceceseceseecceersnneeseeee 
Proceeding to vacate judgment after term for fraud 
must be commenced within two years after judgment 
was rendered. McNally v. McNally ..02...0.200..22.cc-000000-+ 
While in a proper case an action in equity to vacate 
a judgment and obtain a new trial will lie, such re- 
lief will not be granted when there is an adequate 
remedy at law. To be entitled to equitable relief 


in such a case, the litigant must show that, without. 


fault or laches on his part, he was prevented from 
proceeding under statute authorizing vacation of 
judgment after term. McNally v. McNally ................ 


Judicial Sales. 


1. 


A successful bidder at a judicial sale becomes a 
party ‘to the proceedings and may appear and urge 
confirmation and appeal from an order setting the 
sale aside. County of Lancaster v. Schwarz ............ 


An upset bid, made after the judicial sale and be- 
fore confirmation, is relevant only to the extent that 
it bears upon the fairness of the judicial sale and 
the adequacy of the high bid there obtained. County 
of Lancaster v. Schwarz .o.....ccccccccesceccecesesesseeceeecseneeeees 


An upset bid, resulting solely from the enhancement 
of the value of the property after sale and before 
confirmation, is not relevant in determining whether 
the sale should or should not be confirmed. County 
of Lancaster v. Schwarz .o....ecceceeccccscceccssseseseeccceseceocese 
An upset bidder in a tax lien foreclosure, whose bid 
has not been accepted, has no appealable interest in 
the litigation. County of Lancaster v. Schwarz ........ 
An order overruling a motion to deny confirmation 
of a judicial sale and to set the sale aside is not 
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ordinarily a final or appealable order. County of 
Lancaster v. Schwarz .0.........0.----sccceeeeveccceeeneeceeesteeeseeeeeeee 


Charges of misconduct by jurors must be substan- 
tiated by competent evidence on motion for new trial. 
The misconduct complained of must relate to a mat- 
ter in dispute relevant to the issues in the case, and 
must have influenced the jurors in arriving at a 
verdict. Schwank v. County of Platte  -...cccceeeeeee 
A statement by a juror of his personal knowledge 
of a fact not in dispute and not material to the is- 
sues is not ordinarily misconduct requiring a new 
trial. Schwank v. County of Platte -.....22..2...0--------- 
Proof of mere indiscretion in the conduct of a juror 
is not sufficient to avoid a verdict unless the proof 
establishes that his conduct was of such character 
that prejudice may be presumed. Schwank v. County 
Of Platte. avs scivcsssivsizcanvssencsteueesndaeoecerscaseattegennanraencdenneeseonse es 


Landlord and Tenant. 


1. 


Licenses. 
1. 


A lease by one tenant in common of an entire estate 
is void as to the interests of his cotenants, if such 
lease was executed without their knowledge, consent, 
authority, or ratification. Trowbridge v. Donner .... 
While a lease by a tenant in common of an entire es- 
tate may be upheld under certain conditions in a con- 
test between the lessor and lessee, yet it is generally 
the rule that such a lease may be avoided by any of 
the tenants in common who did not execute it or 
subsequently ratify its execution. Trowbridge v. 
DOWN OR | cocci siea ws oa thasnk tage tceene seek aa de liedec sacedch apsleve-huscdsaeetees 
Where a lease of the entire estate is executed by one 
tenant in common and such lease is repudiated by 
cotenants, the lessee therein is held not to be a 
trespasser but a tenant by sufferance of the estate 
occupied under such lease. Trowbridge v. Donner .... 
The lessee of one tenant in common stands in the 
shoes of his lessor, and has no other or greater 
rights in the common property than that attaching 
to his lessor. Trowbridge v. Donner .......--22200:cc00c.000000 


The rights of a licensee can rise no higher than 
the terms of the statute by which the licensee be- 
comes a holder of the license. Phelps Inc. v. City of 
FA8ttngys  _......eeeneeccnecenecerceeccnere ence eeeeeeneeeenetsetenneeneaeeecceeceae 
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2. 


A license is invalid, whatever may be its form, to 
the extent to which it purports to grant a permit in 
excess of the licensing authority’s statutory power. 
Phelps Inc. v. City of Hastings .......-..--.::cccccseeeeeteeee 
A city with authority delegated to it to regulate a 
licensed business, not inconsistent with the licensing 
statute, may properly impose stricter regulations 
than the statute without being inconsistent with 
such statute. Phelps Inc. v. City of Hastings ........ 
The appeal of a holder of a real] estate broker’s 1i- 
cense from an order of the State Rea] Estate Com- 
mission revoking his license requires the institution 
of an action in the district court within ten days 
and a determination thereof upon the issues raised 
by the pleadings in that court. Rhoades v. State 
Real Estate Commission ......-cccccceeccecceeccecssersceeceeeeseeeee 
In a trial in the district court wherein revocation of 
a real] estate broker’s license is sought, the court has 
authority to inquire into the subject matter of the 
complaints set out in the pleadings, including, if 
alleged, that the findings of fact made by the State 
Real Estate Commission were contrary to the weight 
of the evidence. Rhoades v. State Real Estate Com- 
WRUSBLON. 50:3 siete soos oes beatec hohe lee caso eeies tax iclateedtssestee 
A proceeding for revocation of a real estate broker’s 
license is equitable in nature and will be tried as any 
other civil action where the statute does not pre- 
scribe the procedure to be followed or limit the scope 
of the determination to be made. Rhoades v. State 
Real Estate Commission ......sccecececcecceceesssssccenececseeeee 
Where a finding adverse to a license holder has been 
made which reflects upon the character and standing 
of the licensee, the claim on appeal that the adverse 
finding and order were wrongfully entered raises 
a justiciable issue, even if the license has expired 
or the disciplinary order satisfied. Rhoades v. State 
Real Estate Commission 0o......ceccccessccesesescsesesceceesnseseoee 
The Real Estate Commission Act provides that the 
State Real Estate Commission has authority upon 
sworn complaint in writing to investigate the actions 
of a rea] estate broker, and has the power to revoke 
or suspend a license issued under this act when such 
broker has been found guilty of unfair trade prac- 
tices as provided for in the act. Rhoades v. State 
Real Estate Commission oo... .cccccccccccccccsessccseelececeseeeese 
The Real Estate Commission Act provides that be- 
fore the State Real Estate Commission may revoke 
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or suspend a real estate broker’s license the commis- 
sion shall give the holder of the license a notice in 
writing containing the exact statement of the charges 
against him and the date and place of hearing. In 
the absence of giving such notice, the State Real Es- 
tate Commission has no power to conduct a hearing 
against a holder of a real estate broker’s license for 
the purpose of revoking or suspending such license. 
Rhoades v. State Real Estate Commission. ..............--.-.- 


A court has no power by mandamus to control the 
decision of those matters which are left by statute 
to the discretion of the governing body of a govern- 
mental agency. State ex rel. Evans v. Brown ...........- 
State ex rel. Shineman v. Board of Education ............ 
A peremptory writ of mandamus should be issued 
only where the legal right to it is clearly shown. 
State ex rel. Bvans v. Brow ..0.....-c.ccscscscececcsceceseeeeeeees 
State ex rel. Shineman v. Board of Education ............ 
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A mandamus proceeding is an action at law, and ~ 


findings of fact therein based upon conflicting evi- 
dence will not be disturbed unless clearly wrong. 
State ex rel. City of Grand Island v. Union Pacific 
Fee Bead COs, cicsectsccctescese eat bocc estes rcezciccnctotsoe cette piste ate 
The pleadings in a mandamus proceeding may be 
amended in the same manner as pleadings in a civil 
action, and the issues thereby joined must be tried 
and further proceedings therein had in the same 
manner as in any other civil action. State ex rel. 
City of Grand Island v. Union Pacific R. R. Co. ........ 


Master and Servant. 


1. 


Ordinarily, the violation of a statute intended to 
protect the life, health, and safety of employees con- 
stitutes actionable negligence, but such negligence 
must be shown to have been the proximate cause of 
the injury. Wertz v. Lincoln Liberty Life Ins. Co. 
Except where statutes requiring employers to take 
certain precautions for the protection and safety of 
their employees expressly abrogate the defense of 
contributory negligence, a violation of the provisions 
of such statutes does not ordinarily deprive the em- 
ployer of the defense of contributory negligence or 
relieve the employee from exercising due care for his 
own safety. Wertz v. Lincoln Liberty Life Ins. Co. 
The status of employee or independent contractor 
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Mortgages. 
In a suit to foreclose an agreement, the character of 


cannot be determined by any single test or rule, but 
must be established from a consideration of all the 
facts and circumstances of the case. Wilds v. More- 
ROUSE cicada case oan cata n oeceucteaensSincktoisats es esbd acids ceed 
An independent contractor is one who renders serv- 
ice in the course of an independent occupation and 
who regards the will of the one for whom the work 
is done only as to the result of the work and not as 


. to the means or mode by which it is accomplished. 


Wilds v. Morehouse .0.......ccccseececesececscseeneeteceneeeeenseserseees 


which is an equitable mortgage on the real estate af- 
fected, the execution of the agreement, the breach 
thereof, the identity of the real estate described 
therein, and the amount due thereon, are material 
and necessary issues to be determined by the decree. 
Glissmamn Vv. OTCROTd 0.....2...0cccccscevecssecseeeesseesesetssseseresees 


Municipal Corporations. 


1, 


Where injuries are a consequence of ‘a defect in a 
public sidewalk not caused by any positive negligent 
act of a municipality either in its contruction or 
maintenance, the municipality may not be subjected 
to liability if the requirement of the statute and 
charter thereof as to notice of defect before the 
oceurrence complained of has not been complied 
with. Anthony v. City of Lincoln .........eccccccccecccseceeeee 
Where injuries are caused by a defect in or obstruc- 
tion of a public sidewalk created by the positive 
misfeasance of a municipality, the giving of notice to 
it of the defect or obstruction as prescribed by stat- 
ute and charter thereof is not a prerequisite to main- 
taining an action therefor. Anthony v. City of 
Pancake eh cts 
A municipal corporation is not an insurer of the 
safety of pedestrians using its sidewalks, but is re- 
quired only to keep them in a reasonably safe con- 
dition for travel on them by the public. Anthony v. 
City of Lincoln 222... eeeeececeeecccecceccecececeseesceereccseceeesacenceseeeee 
Persons using the sidewalks of a municipality are re- 
quired to exercise ordinary care and caution for 
their safety and to keep a lookout for danger in their 
path. Anthony v. City of Lincoln... eee ceeeeoeee 


‘Where there is an accumulation of debris upon a 


sidewalk that constitutes an obstruction thereof, 
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placed there by a municipality, in consequence of 
which a traveler falls and is injured while using 
the sidewalk, the question of whether or not the 
municipality was negligent is one of fact to be de- 
termined by a jury, when the evidence is such that 
reasonable minds may draw different conclusions 
from it. Anthony v. City of Lincoln 0000.0... 
What is reasonable care in keeping a sidewalk in a 
reasonably safe condition for travel by the public 
must be determined by the particular facts and cir- 
cumstances of each case by the jury, if reasonable 
minds may arrive at different conclusions from the 
evidence. Anthony v. City of Lincoln .......0.22c..c000 
Previous notice and knowledge of a defect in a 
sidewalk will not constitute contributory negligence 
to bar a recovery as a matter of law for injuries 
received on account of the defect. Anthony v. City 
Of Diricolty: soi sche cent ieee h cite he re ee 
The care required of a pedestrian in walking over 
a sidewalk is not that he must go around an obstruc- 
tion or defect, but in passing over it he must use 
some care and caution beyond the ordinary care 
exercised by a person walking upon a _ sidewalk 
knowing of no defect therein. Anthony v. City of 
LANCOUN: 255. ac ead cis caecbinens heist octeuctncsd aincootovitia batidecaseenesses 
When the duly constituted representatives of a 
metropolitan city refuse or neglect to defend any 
suit at law or in equity brought against it, any 
resident taxpayer may defend said suit on its behalf 
at the cost of the city, not including attorney’s fees. 
Ash v. City of Omahd ..22....eececceccesccessnseececssensensescsenseneese 
The home rule charter of the city of Omaha de- 
nouncing gifts by contractors condemns the action 
of the city official and not the donor or donors to 
a fund by virtue of which the city may procure the 
acquisition of land for a specific purpose. Ash v. 
City Of OMAGha ooie.eeeccesceeeccccssscecssesencenceecceesceseceesesseceareeee 
The city of Omaha, acting through its council and 
upon recommendation of its planning commission, 
may acquire by gift real estate for establishing 
parks and playgrounds. Ash v. City of Omaha ........ 
Before the acceptance of a gift by a city for park 
and playground purposes, recommendation of the 
city planning commission must be obtained. Ash v. 
City Of OMAR ounces cecccceccneecessceecscsceecesccsesecesenececeseeseeneee 
The home rule charter of the city of Omaha does 
not define a specific form of recommendation to 
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be made by the city planning commission to the city 
council with reference to acquiring real estate as 
a gift to the city for a specific purpose. Where the 
evidence discloses the city planning commission made 
a recommendation to the city council that the acqui- 
sition of a tract of land for a specific purpose was 
desirable, such a recommendation on the part of the 
city planning commission met the requirements of 
the city charter in such respect. Ash v. City of 
OmaN a: risers cod Sacdectc bated duchateccbine Sean cetavdedentevecsiectsostscsteices 
Under the home rule charter of the city of Omaha 
wherein the city may accept a gift for a specific 
purpose, no notice of hearing or time thereof to 
the public is required. The charter making provi- 
sion for notice to the public and time of hearing 
thereon is applicable only to procedure before the 
city planning commission. Ash v. City of Omaha .... 
Municipal corporations may take and hold realty 
by deed of gift in trust for purpose of a public 
nature including uses germane to the objects of the 
corporation. Ash v. City of Omaha -.......0c.ccecc cesses 
The fact that a city can only acquire and hold land 
for public uses does not prevent it from acquiring 
absolute title to land which it is about to use for 
public parks and recreation. Ash v. City of Omaha 


By accepting a gift of land for a specific purpose, - 


a municipality is bound to use the land for such 
purpose and no other. Ash v. City of Omaha ............ 
Cities of the metropolitan class, for the purpose of 
promoting the health, safety, morals, or general 
welfare of the community, are empowered to regulate 
and restrict the size of buildings and other struc- 
tures, the percentage of the lot that may be occupied, 
size of yards, courts, and other open spaces, the 
density of population, and the location and use of 
the buildings, structures, and land for trade, indus- 
try, residence, or other purposes. Roncka v. Fogarty 
With reference to the regulations which a city of 
the metropolitan class is empowered to make with 
respect to building regulations, its zoning board of 
appeals may vary the application of such regula- 
tions in harmony with the general purpose and 
intent and in accordance with the general or specific 
rules therein provided. Roncka v. Fogarty ............... 
Zoning regulations of a metropolitan city are re- 
quired to be made in accordance with a comprehen- 
sive plan designed to lessen congestion in the streets. 
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Roncka v. Fogarty .........scccccccsescesseceseecccsesecccesscsecsenecssees 
Where there are practical difficulties or unnecessary 
hardships in the way of carrying out the strict 
letter of an ordinance, the zoning board of appeals 
has the power in passing upon appeals, to vary 
or modify the application of any of the regulations 
or provisions of such ordinance relating to the erec- 
tion of buildings or the use of land, so that the 
spirit of the ordinance shall be observed, public 
safety and welfare secured, and substantial justice 
done. Roncka v. Fogarty .........2.cccccccsccseceecseseeseeeensaneeens 
The zoning board of appeals may, upon hearing, 
reverse or affirm, wholly or partly, or may modify 
any order, requirement, decision, or determination 
as in its opinion ought to be made in the premises, 
and to that end shall have all of the powers of the 
official from whom the appeal was taken. Roncka 
We POG OHtY - 2.5 Sioisieaitciieteds Ren kei ishs iuadisccedocmtietadet hee 
Any person or persons, jointly or severally ag- 
grieved by any decision of the zoning board of ap- 
peals may present to the district court a petition, 
duly verified, setting forth that such decision is 
illegal, in whole or in part, specifying the grounds 
of such illegality, and such petition must be pre- 
sented to the district court within 30 days after the 
filing of the decision in the office of the board. 
Roncka, v. Fogarty ..........cccccceeseccccececsesecesseeesccesscsesssceeeseee 
The district court may take evidence and is em- 
powered to reverse or affirm, wholly or partly, 
or may modify the decision of the zoning board of 
appeals brought up for review. Roncka v. Fogarty 
When a petition to review an order of the zoning 
board of appeals is filed in the district court in the 
prescribed time, the action of said court is one 
for trial de novo within the limitations of the 
pleadings and the evidence taken before the court, 
and constitutes an attack upon the action of the 
board of appeals as to whether such board acted 
within the scope of its authority under the city 
charter, or whether such action on the part of the 
board of appeals was illegal. Roncka v. Fogarty .... 
An examination of the city charter, the pleadings, 
and evidence, required the district court to enter 
judgment in accordance with the action taken by the 
zoning board of appeals. Roncka v. Fogarty ........ 
A city with authority delegated to it to regulate 
a licensed business, not inconsistent with the licens- 
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ing statute, may properly impose stricter regula- 
tions than the statute without being inconsistent 
with such statute. Phelps Inc. v. City of Hastings 
Under one of the provisions of the. Liquor Control 
Act, delegating to the governing bodies of cities and 
villages the power to regulate the business of beer 
licensees not inconsistent with the provisions of 
the act, a city or village is not prohibited from 
exacting additional restrictive requirements where 
the statute does not limit the requirement for all 
cases to its own prescription. Phelps Inc. v. City 
OF FA Sting a neice eset chai debated eee os et ks 
Under the Liquor Control Act, the primary power to 
permit the sale of beer and alcoholic liquors other 
than beer in the same room or location rests with 
the city or village under its delegated authority 
to regulate the business of beer licensees. Phelps 
Ine. v, City of Hastings ........ceccccccescesssscecssscsesssseneeces 
Where a city or village does not permit beer to be 
sold in the same room or location with alcoholic 
liquors other than beer, by virtue of a valid ordi- 
nance not inconsistent with the Liquor Control Act, 
the form of the license issued by the Liquor Con- 
trol Commission does not have the effect of nullifying 
such ordinance. Phelps Inc. v. City of Hastings .... 
A prosecution for violation of a city ordinance, 
which does not include an offense made criminal by 
a statute of this state, is a civil procedure to recover 
a penalty, and a judgment and sentence therein 
may be reviewed in the Supreme Court only by 
appeal. Wells v. State oo... sesscceccccceesessceesseescssnesensecee 
A municipal court will take judicial notice of the 
ordinances of the city because it has a like relation 
thereto as do courts of general jurisdiction toward 
the general laws of the state. Wells v. State ............ 
On appeal of a conviction in a municipal court of 
a violation of an ordinance, the district court will 
take notice of the facts the former could have 
noticed judicially before the removal of the case. 
Wella: v. State x2.-5.2c.c12 06.542 stent cient ec oa tetas 
The greater weight of the evidence, not proof be- 
yond a reasonable doubt, is required to sustain a 
conviction of violation of a city ordinance not based 
upon an offense made criminal by the laws of the 
State. Wells v. State ......cccccecccccccccccecccssccescecssseceuceneerees 
The statutory duty of a railroad company to con- 
struct or repair a subway viaduct within a city is 
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enforceable by mandamus. State ex rel. City of 
Grand Island v. Union Pacific R. BR. Co. ........ccccecse0-e 


Negligence. 


1. 


The duty of a guest riding in an automobile is 
to use care in keeping a lookout commensurate with 
that of an ordinarily prudent person under like cir- 
cumstances. The guest is not required to use the 
same degree of care as devolves upon the driver. 
If the guest perceives danger, or if at certain times 
and places should anticipate danger, he should 
warn the driver. Ordinarily, the guest need not 
watch the road or advise the driver in the manage- 
ment of the car. Costello v. Hild 2.....cc.ccccccecceceeeeeee 
It is the duty of an invited guest in an automobile 
driven by another, with knowledge of approaching 
danger, to exercise ordinary care to warn the driver 
of the danger, unless to a reasonably careful, 
cautious, and prudent person it appears that the 
warning would be of no avail or go unheeded, or that 
the driver observed or should have observed the 
danger, as well as the guest, and for failure to give 
such warning the guest would be chargeable with 
contributory negligence. Costello v. Hild ................ 
It is the duty of an invited guest, with knowledge 
of approaching danger, in the exercise of ordinary 
care to protest to the host if there is time and oppor- 
tunity, unless it reasonably appears that such pro- 
test would go unheeded or would be of no avail, 
and for failure so to do the guest would be charge- 
able with contributory negligence. Costello v. Hild 
If contributory negligence is relied on by defend- 
ant as an affirmative defense, the burden is upon 
him to prove it by a preponderance of the evidence, 
except insofar as it may appear in the plaintiff’s 
evidence. Costello v. Hild o....eceseseseesccessessecceceserseeeeeee 
PARL Vi SPra gue  ooceccccecceccesececcsceeceseecenseseescescccessssesteavenee 
Plaintiff is entitled, in the absence of evidence to 
the contrary, to a presumption of due care. Costello 
VERMA: si cccssetiits Sill yells etew dl sedi einsleleseacsandvteel enadelee 
Where there is no evidence to support the defense 
of contributory negligence it should not be sub- 
mitted to a jury and to do so is prejudicial error 
requiring the granting of a new trial. Costello v. 
FAA sstsct sed sda Bictescetanteleheceeceictts Alas pei eda Se cde 
Novak. v. LO pte .........cccecceseeececcccenececeseceesescnseccesscerecscesees 
Under the comparative negligence statute where 
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action is brought to recover damages for personal 
injuries or for injuries to property caused by the 
negligence of another the plaintiff, if he was guilty 
of negligence, may recover only if his negligence was 
slight in comparison with that of the defendant 
which was gross. Krepcik v. Interstate Transit Lines 
Ordinarily the question of the existence of negli- 
gence or contributory negligence is one for the jury. 
Krepeik v. Interstate Transit Lines .......022.-.:cccc00-00e 
Ordinarily in a case where on the one hand negli- 
gence is charged and on the other contributory negli- 
gence, the question of comparison is for the jury. 
Krepcik v. Interstate Transit Lines ............cc-cc1cece-- 
Where the evidence shows beyond reasonable dis- 
pute that a plaintiff’s negligence was more than 
slight as compared with a defendant’s negligence 
it is the duty of the court to determine the ques- 
tion as a matter of law and direct a verdict in 
favor of the defendant. Krepcik v. Interstate Tran- 
BUE LANES: chee eae sciscspad loses eoe Recto oadaatcecseereestaetinavenecd 
A person who is himself negligent may not recover 
under the doctrine of the last clear chance where 
his negligence is active and continuing to the very 
time of the accident. Kubo v. Fish 0....c.0cccccccseccceen 
BUS DVI CINCB.ocodssse soncceecsade tectacbaatethids peat tet cae 
Contributory negligence, in its legal signification, 
is such an act or omission on the part of a plain- 
tiff, amounting to a want of ordinary care, as, con- 
curring or cooperating with the negligent act of the 
defendant, is a proximate cause or occasion of the 
injury complained of. Novak v. Laptad ...:.............. 
The mere fact that contributory negligence may be 
pleaded as a defense does not justify the submission 
of that issue to the jury where there is no evidence 
to support it. Novak v. Laptad 20. cece 
Where different minds may reasonably. draw different 
conclusions or inferences from the evidence or there 
is a conflict in the evidence as to whether or not 
negligence or contributory negligence has been es- 
tablished, the question is for the jury. In re Estate 
Of KAUN BCY wi aa itl ann ea oy 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. .... 
Bolio v. Scholting ...ccecececcsseceeceseesscccenscecssececsnssesececeseeeee 
The rules of law generally operative in tort cases 
have application to the issues of negligence resulting 
from the operation and management of airplanes, 
except insofar as specifically applicable statutes 
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or authoritative rules and regulations are controlling. 
In re Estate of Kinsey ........2---cccecccscccssccecseseeccececneeneen 
The pilot of an airplane is bound only to use the 
ordinary care and diligence required of pilots of 
ordinary care and skill under the same conditions 
and circumstances. In re Estate of Kinsey ............ 
The instinct of self-preservation and the disposition 
of men to avoid personal harm may, in the absence 
of evidence, raise the presumption that a person 
killed or injured was in the exercise of ordinary care. 
Bushee TOME 8 cs. oaie5ccestcec ia degeasassivaGelacncgaat acleenapeceebsicetese 
If a person is killed through the negligence of anoth- 
er, and there is no evidence as to negligence or due 
care on the part of the deceased, the law pre- 
sumes that the deceased was exercising reasonable 
and ordinary care at the time of his injury with a 
view to his safety. But this presumption obtains 
only when there is no substantial evidence as to 
care or want of care on the part of the deceased. 
When there is such evidence, the presumption has 
no place in the case. Bush v. James ......--...cc-.cneeeereee 
The elements comprising the doctrine of the last 
clear chance are stated in this opinion. Bush v. 
SOMO 8: side<dicieeccecdaccd sededucol goilecscesnecti geeiieseSciedaeciedeeecesBewates 
In the absence of proof of opportunity to avoid in- 
juring such person after his danger was discovered, 
or ought to have been discovered, there is no reason 
for the application of the last clear chance doctrine. 
Bush V. Tames ......cc-vecneccsecseesecvessoccsncncensnssecsasansnsesecsoceaees 


The presumption of due care arising out of the 
natural instinct of self-preservation is not evi- 
dence, but a mere rule of law. It obtains only in the 
absence of direct or circumstantial evidence justify- 
ing reasonable inferences one way or another upon 
that subject. When such evidence is produced the 
presumption disappears and is not entitled to be 
considered. O’Dell v. Goodsell .......eececceeccceeeeeeeeee 


Upon the issue of negligence or contributory negli- 
gence, evidence of the ordinary practice or of the 
uniform custom, if any, of persons in the perform- 
ance of acts under similar circumstances like those 
which are alleged to have been done negligently is 
generally competent evidence. O’Dell v. Goodsell... 
A municipal corporation is not an insurer of the 
safety of pedestrians using its sidewalks, but is 
required only to keep them in a reasonably safe 
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condition for travel on them by the public. Anthony 
D, City) of  LANCOUM: ..leccccccgeiedecctissessesenvesseeanesteceeuieosbd, scaaene 
Persons using the sidewalks of a municipality are 
required to exercise ordinary care and caution for 
their safety and to keep a lookout for danger in 
their path. Anthony v. City of Lincoln 0. 
Where there is an accumulation of debris upon a 
sidewalk that constitutes an obstruction thereof, 
placed there by a municipality, in consequence of 
which a traveler falls and is injured while using 
the sidewalk, the question of whether or not the 
municipality was negligent is one of fact to be de- 
termined by a jury, when the evidence is such that 
reasonable minds may draw different conclusions 
from it. Anthony v. City of Lincoln 0.0.0... 
What is reasonable care in keeping a sidewalk in 
a reasonably safe condition for travel by the public 
must be determined by the particular facts and 
circumstances of each case by the jury, if reason- 
able minds may arrive at different conclusions from 
the evidence. Anthony v. City of Lincoln ..... sedteascids 
Contributory negligence is not imputable to a plain- 
tiff as a matter of law from the fact that he at- 
tempts to pass ‘over a sidewalk that is obstructed 
if the obstruction is such that a man of ordinary 
intelligence would reasonably believe that with proper 
care and caution he could pass with safety notwith- 
standing the defect. Anthony v. City of Lincoln .... 
Previous notice and knowledge of a defect in a side- 
walk will not constitute contributory negligence to 
bar a recovery as a matter of law for injuries re- 
ceived on account of the defect. Anthony v. City of 
LANCOUR > “irra srscpccscebadico sates wastaed liceiacetcia eddwcasssets aes Teaecanetens 
The care required of a pedestrian in walking over 
a sidewalk is not that he must go around an ob- 
struction or defect, but in passing over it he must 
use some care and caution beyond the ordinary care 
exercised by a person walking upon a_ sidewalk 
knowing of no defect therein. Anthony v. City of 
DAaneoun sete decease ete Ur okies sien aint 
Want of ordinary care, and not knowledge of danger, 
is the. test of contributory negligence. Anthony v. 
City Of LAmcodn oo. eceeeceseecececsceseseccescecvscsvsseecsenseseensscesseses 
In a case where negligence or contributory negli- 
gence is interposed as a defense, the court may 
direct a verdict in favor of the defendant based 
thereon only if it clearly appears that the negligence 
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of the plaintiff was more than slight when com- 
pared with that of the defendant. Hamilton v. 
Omaha & Council Bluffs St. Ry. C0. .......csccccececeeeees 
As a general rule it is negligence as a matter of 
law for a motorist to drive an automobile so fast 
on a highway at night that he cannot stop in time 
to avoid a collision with an object within the area 
illuminated by his lights. Hamilton v. Omaha & 
Council Bluffs St. Ry. Co. ...ceccccccesccesceccceecceenceceeencceneneeeee 
When negligence as a proximate cause is charged 
against a plaintiff by a defendant in an answer it 
is sufficient as a charge of contributory negligence. 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. .... 
Ordinarily, the violation of a statute intended to 
protect the life, health, and safety of employees 
constitutes actionable -negligence, but such negli- 
gence must be shown to have been the proximate 
cause of the injury. Wertz v. Lincoln Liberty Life 
Tn8. CO) 2 tose hati te de easteo eed 
Except where statutes requiring employers to take 
certain precautions for the protection and safety of 
their employees expressly abrogate the defense of 
contributory negligence, a violation of the provi- 
sions of such statutes does not ordinarily deprive 
the employer of the defense of contributory negli- 
gence or relieve the employee from exercising due 
care for his own safety. Wertz v. Lincoln Liberty 
TALC: NSS COs. cect ctaecetsnatesired patience lesacheet abe ucbp Son cenueeendes 
Contributory negligence is conduct on the part of 
the plaintiff which falls below the standard to 
which he should conform for his own protection 
and which is a legally contributing cause, coop- 
erating with the negligence of the defendant, in 
bringing about the plaintiff's harm. Wertz v. 
Lincoln Liberty Life Ins. C0. ......:.ccecceccecceescceeteesseseeees 
Plaintiff’s contributory negligence may be either 
an intentional and unreasonable exposure of him- 
self to danger created by the defendant’s negligence, 
of which danger the plaintiff knows or has reason 
to know, or conduct which in other respects falls 
short of the standard to which the reasonable man 
should conform in order to protect himself from 
harm. Wertz v. Lincoln Liberty Life Ins. Co. ............ 
When the evidence on the issues of negligence or 
contributory negligence is undisputed, or but one 
reasonable conclusion can be drawn from the evi- 
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dence, the question is ordinarily one of law for the 
court. Wertz v. Lincoln Liberty Life Ins. Co. ........ 
It was a question of fact whether or not it was 
negligence to park and leave unattended a truck in 
the manner and situation described in the opinion, 
and it was for the jury to determine whether or 
not it was contributory negligence for a person to 
go between a truck and building under the circum- 
stances and at the time as stated therein. Bolio v. 
Scholting:. 2.25 tek a Se ne eran 
Where the only issue is the nature and extent of 
the injuries sustained and the amount of recovery 
therefor, the inclusion of allegations of negligence 
in the submission of the issues upon which no evi- 
dence has been adduced in support thereof is not 
prejudicial to the rights of the party charged with 
such acts of negligence. Remmenga v. Selk ............ 
In negligence cases the trial court should sustain 
a motion for directed verdict or for judgment not- 
withstanding the verdict, only when the evidence, 
viewed in the light most favorable to the party 
against whom the motion is directed, fails to estab- 
lish actionable negligence. Pahl v. Sprague .............. 
Negligence is a question of fact and may be proved 
by circumstantial evidence. All that the law re- 
quires is that the facts and circumstances proved, 
together with the inferences that may be legiti- 
mately drawn from them, shall indicate, with rea- 
sonable certainty, the negligent act complained of. 
PAR Vv. SPraQue .0...cccceccecceccceescnecesessenceeesesesseseseceeevecencceese 
A person entering an intersection of two streets is 
obligated to look for approaching automobiles and 
to see those within that radius which denotes the 
limit of danger. If he fails to see an automobile, 
favored under the rules of the road, he is guilty 
of contributory negligence sufficient to bar a re- 
covery as a matter of law. If he fails to see an 


“ automobile not shown to be in a favored position, 


the question of his contributory negligence in pro- 
ceeding to cross the intersection is a jury question. 
PAR V. SPrAQue ....cececcccccecscsseecccsessssceceeseecesscececeensseceneeeees 
Where different minds may draw different conclu- 
sions from the evidence in regard to negligence, the 


question should be submitted to the jury. It is only. 


where the evidence shows beyond dispute that plain- 
tiff’s negligence is more than slight as compared with 
defendant’s negligence, that it is proper for the trial 
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court to instruct the jury to return a verdict for 
defendant or enter a judgment notwithstanding the 
verdict. Pahl v. Sprague .......2...c.ceccccceeeccseeeccenceeeeeesereee 
Where there is no eyewitness and no direct evidence 
of the accident causing the injury, the facts and 
circumstances may be proved by circumstantial evi- 
dence, and the presumption is raised by the instinct 
of self-preservation on behalf of the deceased that 
he was not guilty of contributory negligence, but 
was in’ the exercise of due care and caution for his 
own safety, unless the contrary is shown. Anderson 
Qa ININCE ROLSET  si3: case hacentecccaliwaiesthabanedacsctcacetessteceecsscasicesoeee 
In those cases where reasonable minds may differ 
on the question of whether or not the operator of 
an automobile exercised the care, caution, and pru- 
dence required of him under the circumstances of 
the particular situation, the issue of negligence on 
the part of the operator is one of fact to be de- 
termined by a jury. Anderson v. Nincehelser ............ 


By the terms of the statute providing for motion 
for judgment notwithstanding the verdict, a motion 
for a new trial may be joined with this motion, or 
a new trial may be prayed for in the alternative. 
Krepeik v. Interstate Transit Lines .............-0-----0- 
Whether the motion for new trial is joined with the 
motion for judgment notwithstanding the verdict or 
is prayed for as alternative to the motion for judg- 
ment notwithstanding the verdict, they are to be 
treated as separate motions requiring separate con- 
sideration and ruling, ‘except where the grounds of 
the two are the same. Krepcik v. Interstate Transit 
TANCS: sid setecese nw cc sth ed pck teen Je Seblccte tie caps ceseel Aveste lst oie kas 
In a case where a motion for judgment notwith- 
standing the verdict has been joined with a motion 
for a new trial and the motion for judgment notwith- 
standing the verdict is sustained the motion for new 
trial remains for consideration in the event of re- 
versal on appeal of the judgment notwithstanding 
the verdict. Krepcik v. Interstate Transit Lines .... 
A party aggrieved by a verdict may move for a new 
trial upon the grounds that the verdict is “not sus- 
tained by sufficient evidence, or is contrary to law,” 
and the trial court has the power and authority to 
grant a new trial where such legal cause or reason 
therefor appears in the record and timely appro- 
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11. 


priate motion for new trial has been filed, notwith- 
standing the fact that no preliminary motion for 
directed verdict has been made. In re Estate of 
TRANG CY. oho ce ces gees ccc shat hsnlds ecb tots ctve ag San aasess ince desswosea ul abedis-bi acs 
Where a party has sustained the burden and ex- 
pense of a trial and has succeeded in securing the 
verdict of a jury on the issues in such a case, he 
has the right to keep the benefit of that verdict and 
judgment thereon, unless there is prejudicial error 
in the proceedings by which it is secured. In re Es- 
tate Of TINS CY Secsnc. do Skee dea Ae 
Where an instruction, although erroneous, is not 
prejudicially so and cannot by any course of logical 
reasoning be deemed to have resulted in disadvan- 
tage to the complaining party, it is not legal cause 
or reason for granting a new trial. In re Estate of 
FANBOY csrectccdedevevisceeteccnssstvtels destttesest ausintdaese fees Sirah adhe 
The denial of a motion for a new trial on the ground 
of newly discovered evidence will not generally be 
disturbed when based upon conflicting evidence and 
there is an absence of abuse of legal discretion. 
Batham: Ws. Stabe: ic. se les essed ace ece end eee 
While in a proper case an action in equity to vacate 
a judgment and obtain a new trial will lie, such 
relief will not be granted when there is an adequate 
remedy at law. To be entitled to equitable relief by 
proceedings after the term to vacate or modify a 
judgment, the litigant must show that, without fault 
or laches on his part, he was prevented from pro- 
ceeding under the statute with reference thereto. 
Nemetz V. N€Metz .....csc-eccceeeesccenececnceseceenceeesesesacecceceeesees 
McNally v. McNally .0....-....scc-ecececcceceeceeeceneceesnessnsececeeeeace 
Where an instruction is so worded as necessarily to 
leave the jury to uncertain conjecture as to the 
meaning, and therefore liable to lead the jury astray 
in their consideration of the case, it is good ground 
for new trial. Hickman-Williams Agency v. Haney 
Primarily the office of a motion for a new trial is to 
afford the court an opportunity to correct errors in 
its own proceedings without subjecting parties to the 
expense and inconvenience of appeal or petition in 
error. Hickman-Williams Agency v. Haney ............ 
The power of judicial discretion authorizes and re- 
quires the court to determine the question as to 
whether or not a legal] reason exists for the granting 
of a new trial. If a legal reason exists and the com- 
plaining party makes his application in writing with- 
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in the time fixed by statute, the court has no discre- 
tion in the matter and the motion must be sustained. 
Hickman-Williams Agency v. Haney .........22.0c0:ccc100e000 
Where a motion for new trial presents a question 
or questions of fact which are in dispute, the trial 
court becomes the judge of such questions of fact, 
and his decision thereon will not be disturbed on 
appeal unless clearly wrong. Schwank v. County 
OF Platte sic eee A se at lad baas 
When all of the parties to actions which are con- 
solidated for trial file a motion for new trial or 
join in an application therefor which is granted 
by the court in general terms, the order therefor 
has application to all the parties and all of the 
issues respectively pleaded by them, and requires 
a new trial of the entire controversy. Pahl v. 

SDT OWE aco casos Sati abcacdaacd ca eae ltt deteet teat ab nada teacte 
An order granting or denying a motion for new 
trial cannot be assigned as error by one who pro- 
cured, invited, or condoned the making and entry 


of such order. Pahl v. Sprague ..00.......cccccccecceneeeeeees 


It is a presumption of law that public officers will 
perform their public duties. In re Application of 
Chicago, Burlington & Quincy R. R. Co. .....ccceccceceeeee 
When public officers are engaged in litigation to 
protect public rights, and their pleadings and pro- 
cedure maintain public interest, private persons 
are not necessary parties because they do not have 
any such rights to protect which are not being 
protected. Nebraska Mid-State Reclamation District 
De FLU COUMEY sccsats recs seen Zocsae cansecskccetinines tus cvcescs igka ian locatbceks 
When a specific duty is made plain by statute, and 
the officer is not given any discretion in the matter, 
one for whose benefit the duty is to be performed 
may compel its performance by mandamus. State 
ex rel. Smith v. Nebraska Liquor Control Commission 
The Legislature under its police power may prop- 
erly declare occupants of positions and employees 
of the state and federal governments ineligible as 
candidates for delegates to party conventions and 
caucuses. State ex rel. Baldwin v. Strain ............... 
The act of the Legislature making a person inelig- 
ible to be a delegate to a county, state, or con- 
gressional pre-primary convention, who holds a posi- 
tion or employment under the state or federal 


219 


273 


681 


681 


352 


410 


676 


763 


Vou, 152] INDEX 


government, is not violative of the Nebraska Con- 
stitution. State ex rel. Baldwin v. Strain ................ 


Pardon, Reprieve, and Amnesty. 


1. 


In a proceeding to vacate a parole granted by the 
district court, the correct practice requires a veri- 
fied information stating specifically the conduct 
constituting a violation of probationary conditions. 
Carr: i (Stabe: fsiiciencetitatie eee bettie einen scesestce sees 
Technical formality and preciseness of charge are 
not a prerequisite to judicial investigation of 
whether or not defendant has observed the condi- 
tions of his probation. A statement of the facts 
showing the claimed violation of his parole, notice 
to the defendant of a hearing, and ‘a lawful hearing 
of the charge, are sufficient. Carr v. State ............ 
Any probative evidence showing a violation of 
probationary conditions by conduct sufficient to con- 
vince the district court that defendant will not re- 
frain from criminal acts in the future without 
punishment will sustain the revocation of a parole. 
COP? Vi SOQ: sien ccice dus tecsdsseestesneteasicssdaaterdeczensectceceent gett 


Parent and Child. 


1. 


Parties. 


In a controversy for the custody of an infant of 
tender years, the court will consider the best interest 
of the child, and will make such order for its custody 
as will be for its welfare without reference to the 
wishes of the parties. In re Application of Reed .... 
The jurisdiction of a state to regulate the custody. 
of infants found within its territory does not de- 
pend upon the domicile of the parents, but has its 
origin in the protection that is due to the incompe- 
tent or helpless. In re Application of Reed ............ 


The right of a party to intervene in an action is 
absolute, subject only to the condition that he exhibit 
a pleading containing allegations which demon- 
strate a right in the subject matter being litigated. 
Ash v. City of Omaha on. ..ceccceecceceeeccesceneeeeeseeeeeeseeeee 
A petition in intervention must state such facts 
as, if conceded to be true, will entitle the applicant 
to some relief or, in other words, will sustain his 
right to intermeddle in the proceedings and support 
a decree and judgment in his favor or in favor of 
the party whom he desires to assist. Ash v. City 
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OF OMOARG oir ee is oe eo at tan sh 
When questions are of common or general interest 
of many persons, or when the parties are very nu- 
merous, and it may be impracticable to bring them 
all before the court, one or more may sue or de- 
fend for the benefit of all. Nebraska Mid-State 
Reclamation District v. Hall County ............:0cs0cece- 
When all of the parties to actions which are consol- 
idated for trial file a motion for new trial or join 
in an application therefor which is granted by the 
court in general terms, the order therefor has ap- 
plication to all the parties and all of the issues 
respectively pleaded by them, and requires a new 
trial of the entire controversy. Pahl v. Sprague .... 


The object of a partition suit is to assign property, 
the fee simple title to which is held by two or more 
persons as joint tenants, or tenants in common, to 
them in severalty. Trowbridge, v. Donner ...............- 
In partition cases a trial court is given the power 
by statute to direct the referee to allot particular 
portions of the land to particular individuals, and 
unless so allotted, the shares may be drawn by 
lot. Trowbridge Vv. Donner .0.........c.cccceeesssesecseseeseeeeees 
As between a partition in kind or sale of land for 
division, courts will favor partition in kind, since 
it does not disturb the existing form of inheritance 
or compel a person to sell his property against his 
will, Trowbridge Vv. Domne? ..........cccssecccnccnccceeccesnnseeene 
Generally, the burden is on those who seek a sale 
of the property in lieu of partition in kind, to es- 
tablish by a preponderance of the evidence the exist- 
ence of a statutory ground for such sale. Trow- 
Bridge V. DONNCT .e.eecccecccccesececeneseseesnetecsesenscenscenssecsececseneee 
A sale in partition cannot be decreed merely to 
advance the interests of one of the owners, but be- 
fore ordering a sale, the court must judicially as- 
certain that the interests of all will be promoted 
thereby. Trowbridge v. Donner 00022...2..2-::ccccssecereeee 
The generally accepted’ test of whether a partition 
in kind would result in great prejudice to the owners 
is whether the value of the share of each in case of 
such a partition would be materially less than his 
share of the money equivalent that could probably 
be obtained for the whole. Trowbridge v. Donner .... 
The effect of statutory provisions with respect to 
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10. 


partition is to make uncertain whether the property 
should be partitioned in kind or sold and the pro- 
ceeds distributed, until a judicial determination of 
that issue is made by the court. Trowbridge v. 
DORNOT « seiseecesscccecs Bele sean ea eh Resets ose ia uahaawbeascalal 
It is the statutory duty of the referee in the first 
instance to report to the court whether or not it 
appears that partition in kind can be made without 
great prejudice to the owners, but when such report 
is filed it becomes the duty of the trial court to 
hear and judicially determine that issue. Trow- 
Bridge V. Donner ......cccescceccececcscceceecneeeseseeneecseessseceseseseseees 
Generally, an adjudication by the trial court that 
the conditions are such as to require a sale should 
not be treated lightly, yet if it appears that the 
property has been decreed to be sold without suffi- 
cient cause, it is the duty of the Supreme Court 
upon appeal therefrom to reverse such judgment. 
Trowbridge V. Donner «......ccccccsee-csecscessecssssseeseceseceesesess 
When there is an outstanding estate for life vested 
in another to the whole of the premises of which 
partition is sought, a remainderman cannot main- 
tain an action in partition over the objection of the 
holder of such life estate. Bodeman v. Cary ............ 


Partnership. 


1. 


It is a general rule that capital furnished by any 
partner, in the absence of agreement to the con- 
trary, is a debt owing by the firm to the contribu- 
ting partner and necessarily is to be repaid him if 
the firm assets are sufficient after paying the firm 
liabilities to outsiders. Baum v. McBride ..................-. 
In the absence of an agreement, express or implied, 
partners share equally in the profits and losses of 
the business and on dissolution are entitled to the 
repayment of any capital contributed. Baum v. 
MCBride® ix.) cutie tea is eat oetheron Sl 
Generally when a partner sues his copartner for an 
accounting the burden of producing evidence on 
which the full account of the partnership can be 
stated is primarily upon the plaintiff and if he can- 
not furnish sufficient evidence to enable the court 
to state the account his suit necessarily fails. Bawm 
We MCB TUG sex ss i Bh oc cscs se backe nas du teanastadbae Dcseat peste tutes 
It is the duty of a partner to account to the part- 
nership for any benefit and hold as trustee for it 
any profits derived by him without the consent of 
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the other partners from any transaction connected 
with the formation, conduct, or liquidation of the 
partnership or from any use of its property. Baum 
Us MOBI: a.cossisiadecsccssssdl Soop sce Se atee rege idea eee 
Ordinarily, in the settlement of partnership ac- 
counts, interest should not be allowed until after 
a balance is struck on a settlement between the 
partners unless there is a different agreement be- 
tween them or unless, under the peculiar facts and 
circumstances, the equities demand that interest 
be charged. Baum v. McBride -20.........:cccccecsseeceeeesoes 


An action to recover the penalty provided for failure 
to publish notice of indebtedness must be brought in 
equity in behalf of all creditors and against all stock- 
holders. Kennedy & Parsons Co. v. Schmidt ............ 
In pursuing the remedy provided by statute for 
failure of corporation to publish notice of indebted- 
ness, creditors of an insolvent corporation cannot 
maintain an action against a part of the stock- 
holders for the payment of corporate debts until it 
is shown that the stockholders who are not made 
parties defendant and who are not served with proc- 
ess are nonresidents of the state or for other good 
and sufficient reason cannot be reached by the 
process of the court. Kennedy & Persons Co. v. 
Schmidt ............ pi tbeiet¥eibevs ech Alea bee added ae ah 


Evidence examined and held sufficient to establish 


that the grantor did not make the conveyance to 
the grantee for the purpose of making herself 
eligible to receive old age assistance, and under the 
facts no lien for old age assistance as contemplated 
by the statute providing for filing of old age assist- 
ance liens attached to the real estate so conveyed. 
Phillips v. Wandemoer .200.22...c.::ccce-cccceceeeeeeeneeeecneneeeeeeeee 


Perpetuities. 


1. 


In determining whether a case is within the rule 
against perpetuities, the court is guided by what 
is possible to occur under the will, rather than 
what did occur. Tiehen v. Hebenstreit .......2..ccccc0 
The rule against perpetuities provides that the 
longest possible period for vesting of an executory 
estate is the life or lives in being and 21 years 
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Pleading. 
1. 


thereafter plus the ordinary period of gestation. 
Tiehen v. Hebenstrett ...........---000+ falda Nie ces ecaian ots 
A limitation in favor of a class causes no invalidity 
under the rule against perpetuities, when, under the 
language and circumstances of such limitation, the 
ability of the class to increase in membership is 
absent and the ability of the class to decrease in 
membership is certain to end within the maximum 
period. Tiehen v. Hebenstrett ........-.-ssscccsececsecceeqecees 


The objection that there is another action pending 
between the parties for the same cause may be 
raised by demurrer to a petition only when the 
pendency of the former action is shown on its face. 
Koehn v. Union Fire 118, C0. .....sscccccssessecsceceeceeetsneeee 
In passing on a demurrer to a petition, the gen- 
eral rule is that only the allegations of fact well 
pleaded therein may be considered by the court. 
Koehn v. Union Fire 18. C0. ..ieecsccescseececeecneeccnseensecenes 
The court may not, in passing on a demurrer, 
assume any fact not alleged in the pleading against 
which the demurrer is directed, consider any ex- 
trinsic fact, or make any finding of fact. Koehn 
M Union Fire 118. C0. ..ccscesescccsessssscecscesssseesessnseresecensenss 
A petition challenged by demurrer charges what 
by reasonable and fair intendment may be implied 
from the facts stated. Farmers Union Cooperative 
Elevator Federation v. Carter ....ccccccccccccseeccsseeesseeeess 
A general demurrer admits the truth of all facts 
well pleaded as well as the intendments and infer- 
ences that may reasonably be drawn from the pleaded 
facts. Farmers Union Cooperative Elevator Feder- 
QLAON. V. GOTE ET scenes ccs cc hes adccskavesckcassesiecseibisetentocstonchedctevecss 
When the claimed defect appears upon the face of 
a petition, a demurrer thereto is not, by the provi- 
sions of the code of practice, a proper part of the 
answer filed in a case, and should be disregarded. 
Schwank v. County of Platte ....cecicccsscceccscseccseesceeseeee 
A single paragraph of a statement of a cause of 
action is not subject to demurrer upon the ground 
that it does not state a cause of action if the plead- 
ing as a whole states a cause of action. Schwank 
v. County of Platte ...eecceccccccccessceeceeccecetecceececeesceeeeeeseesees 
The statute with respect to amendment of pleadings 
permits the amendment of pleadings either before 
or after judgment, by conforming them to the facts 
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proved, when the amendment does not change sub- 
stantially the claim or defense, directs the court at 
every stage of an action to disregard any error or 
defect in the pleadings or proceedings which does 
not affect the substantial rights of the adverse 
party, and provides that no judgment ‘shall be 
reversed or affected by reason of such error or 
defect. Schwank v. County of Platte... 
So long as the court can see that the identity of 
the cause of action is preserved, the particular 
allegations of the petition may be changed, and 
others added, in order to cure imperfections and 
mistakes in the manner of stating the plaintiff’s 
case. Schwank v. County of Platte .......cccccececeeceeeee 
When a general denial is interposed to a pleading, 
coupled with and followed by admissions, the denial 
yields to the admissions to the extent thereof. 
O'Dell v. Goodsell oeicecccceccsececcececceccecsececneceseeesnceseenneeeeseee 
When negligence as a proximate cause is charged 
against a plaintiff by a defendant in an answer it is 
sufficient as a charge of contributory negligence. 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. .... 
The right of a party to intervene in an action is 
absolute, subject only to the condition that he 
exhibit a pleading containing allegations which 
demonstrate a right in the subject matter being 
litigated. Ask v. City of Omaha. ...0..2..2....2:cceseeeeeee 
A petition in intervention must state such facts 
as, if conceded to be true, will entitle the applicant 
to some relief or, in other words, will sustain his 
right to intermeddle in the proceedings and sup- 
port a decree and judgment in his favor or in favor 
of the party whom he desires to assist. Ash v. City 
OF OMGNG. itccwenceesscidesdeceade otto eecsseth cast Seoaabeesstaat bated 
Where, in an action to recover a money judgment, 
the answer of the defendant admits the right of 
the plaintiff to judgment for any sum, the defendant 
cannot give evidence contradicting the admission of 
his answer, nor can the plaintiff introduce the an- 
swer in evidence; and it is the duty of the court, 
regardless of an adverse verdict, to render judgment 
for the plaintiff for that sum, without evidence. 
Kuhlman v. Farmers Union Co-Operative Assn. .... 
Where an objection that a petition does not state 
a cause of action is interposed for the first time 
during the trial of a cause, the pleading will be 
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19. 


Prisons. 


Process. 
To entitle a party to open a judgment rendered against 


Property. 
The rule in Shelley’s case has application as a rule 


liberally construed in the light of the entire record, 
and, if possible, sustained. Bradway v. Higgins .... 
Where demurrer to a petition is interposed after 
trial has commenced, the petition will be regarded 
as sufficient if the essential elements of plaintiff’s 
case may be implied by reasonable intendment from 
the terms of the pleading assailed. Bradway v. 
Bo 631 57 51 (2. See eee aa ee 
Fraud is generally a question of fact. To be effec- 
tive, it must be pleaded by suitable allegations of 
fact. Nelson v. Nelson .2....ccccccesceeesceeceecensesersseeecsesseesecees 
The mere charge of fraud is a conclusion and pre- 
sents no issue. Nelson v. Nelson ..........c2:cceseceececeenee 
A general demurrer admits the truth of material 
facts properly pleaded, but does not admit conclu- 
sions of law or fact. Nelson v. Nelson 0.0.0.0... 


In an appeal from an order of the district court de- 


termining the propriety of an order of the State 
Fire Marshal condemning premises as a fire hazard 
the review is de novo as in equity. Iverson v. 
Heit Cownty screens sch ciiscca aie on cscvececescigbiaceseseindnactavesiesebeves 


him upon service by publication, it must appear by 
a preponderance of the evidence that he had no 
actual notice of the pendency of the action in time 
to appear and make his defense. McNally v. Mc- 
INU Y: wesecnceregaetcsbetis dca Genvetacauaucn de tute Cotelucnzc ede Sei os cc ioettaanceeoens 


of property where a testator’s death occurred prior 
to the effective date of the Uniform Property Act. 
Sandberg v. Heirs of Champlin 2...ec.cccecccccsccceccssseeseee 


Public Service Commissions. 


1. 


Under the Constitution and statutes of Nebraska, 
the Nebraska State Railway Commission has power 
to determine a properly presented issue on applica- 
tion of a railroad company for permission to dis- 
continue motor passenger trains on a branch line. 
In re Application of Chicago, Burlington & Quincy 
U SOME) (intl OX eae Sak rer eect eNO eect ae A SRE MN 
On appeal to the Supreme Court from an order of 
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the Nebraska State Railway Commission, while 
acting within its jurisdiction, the question for de- 
termination is the sufficiency of the evidence to 
prove that the order is not unreasonable or arbi- 
trary. In re Application of Chicago, Burlington & 
Qiinoy.” Bie Bes. COs atest cc ssnast acess ceeedees sevegesecassctinnssites 
The jurisdiction of the Nebraska State Railway 
Commission to regulate transportation of persons 
and property extends and is limited to intrastate 
commerce. In re Application of Chicago, Burlington 
Ge Qiatieey: BBS COs cccsectescseccxactscstaaccecasestessossnge-dasetcectesserscss 
Where some inconvenience would result to a small 
number of the public by discontinuance of the serv- 
ice of branch line of a railroad, but other services 
existent and prospective could handle all the busi- 
ness handled by the railroad with comparatively 
little extra trouble and additional expense to the 
public, and the evidence shows that loss in revenue 
by continuance of the service of passenger trains 
on a branch line overbalanced inconvenience to 
public from discontinuance thereof, it is unreason- 
able and arbitrary for the Nebraska State Rail- 
way Commission to deny application for the rail- 
road to discontinue such branch line service. In re 
Application of Chicago, Burlington & Quincy R. R. 
CO. ~..erseeeee idodelnsdBiawts jocsussts sssuiecstes Wises caundesasussatersedaxatsieeastsis 
An order of the Nebraska State Railway Commis- 
sion denying permission to discontinue motor pas- 
senger trains on a branch line of railroad was based 
on findings without support in the evidence and con- 
sequently unreasonable and arbitrary. In re Appli- 
cation of Chicago, Burlington & Quincy R. R. Co. .... 
The Nebraska State Railway Commission is author- 
ized to regulate and generally control all railroads 
engaged in the transportation of freight and pas- 
sengers within the state. In re Application of Chi- 
cago, Burlington & Quincy R. R. C0. .....eccsecceecee 
An application by a railroad company to discon- 
tinue the operation of specified trains in the pas- 
senger service, for the reason that no public need 
exists for the service they afford, is a matter within 
the scope of the powers of the Nebraska State Rail- 
way Commission. In re Application of Chicago, 
Burlington & Quincy R. R. C0. o0....2..:cseceseesee eens 
On appeal to the Supreme Court from an order of 
the Nebraska State Railway Commission, of which it 
has jurisdiction, the only question for determination 
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Railroads. 
1. 


is whether the order is arbitrary and unreasonable. 
In re Application of Chicago, Burlington & Quincy 
Pe TONG Owanascis ass Seated tence tS dives Se aa eevee caw Sek 8 
A final order of the Nebraska State Railway Com- 
mission, denying a railroad company permission to 
discontinue motor passenger trains operated at a 
loss and for the operation of which no public need 
exists, is unreasonable and arbitrary. In re Applica- 
cation of Chicago, Burlington & Quincy R. R. Co. .... 


Under the Constitution and statutes of Nebraska, 
the Nebraska State Railway Commission has power 
to determine a properly presented issue on applica- 
tion of a railroad company for permission to dis- 
continue motor passenger trains on a branch line. 
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Bs Rs COs: 3h oi cecstecc vente Geitisachi eet eine inthe aaiesit 
The loss of railroad transportation occasioned by 
operation of motor vehicles on highways constructed 
and improved at public expense may properly be 
considered on a contested application to discontinue 
motor passenger trains operated at a loss on a 
branch line of railroad. In re Application of Chi- 
cago, Burlington & Quincy R. BR. Co. o.....cccececececeeeees 
Motor passenger trains operated on a branch line 
of railroad at a substantial loss may properly be 
discontinued, where adequate public transportation 
is otherwise furnished, though the main line is 
operated at a profit and also where the branch line 
from which the trains will be discontinued is oper- 
ated at a profit. In re Application of Chicago, 
Burlington & Quincy R. Ri. C0. -..ccccecectsecseceeseeeeesseeeeees 
The jurisdiction of the Nebraska State Railway 
Commission to regulate transportation of persons 
and property extends and is limited to intrastate 
commerce. In re Application of Chicago, Burlington 
& Quincy Ro R. CO. cc eeeeececeneeceseecenenseensecceenesccevesesseee 
Where some inconvenience would result to a small 
number of the public by discontinuance of the serv- 
ice of branch line of a railroad, but other services 
existent and prospective could handle all the busi- 
ness handled by the railroad with comparatively 
little extra trouble and additional expense to the 
public, and the evidence shows that loss in revenue 
by continuance of the service of passenger trains 
on a branch line overbalanced inconvenience to 
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public from discontinuance thereof, it is unreasonable 
and arbitrary for the Nebraska State Railway Com- 
mission to deny application for the railroad to dis- 
continue such branch line service. In re Application 
of Chicago, Burlington & Quincy R. R. Co. ............ 
A railroad company is not a common carrier of the 
United States mail. The collection and delivery of 
the United States mail is the obligation of the 
United States government exclusively. In re Appli- 
cation of Chicago, Burlington & Quincy R. R. Co. .... 
The Nebraska State Railway Commission is author- 
ized to regulate and generally control ail railroads 
engaged in the transportation of freight and pas- 
sengers within the state. In re Application of Chi- 
cago, Burlington & Quincy R. R. Co. o..c.eeeeeeeeeeeeeee 
An application by a railroad company to discon- 
tinue the operation of specified trains in the pas- 
senger service, for the reason that no public need 
exists for the service they afford, is a matter with- 
in the scope of the powers of the Nebraska State 
Railway Commission. In re Application of Chicago, 
Burlington & Quincy BR. RB. Co. eccecccecessencsscecenesseseereee 
A final order of the Nebraska State Railway Com- 
mission, denying a railroad company permission 
to discontinue motor passenger trains operated at 
a loss and for the operation of which no public need 
exists, is unreasonable and arbitrary. In re Appli- 


‘cation of Chicago, Burlington & Quincy R. R. Co. .... 


One of the purposes of the Legislature in enacting 
the Full Crew Act was to provide for safety in the 
operation of passenger trains. Safety is required 
not only for the passengers riding thereon but also 
for the employees traveling therewith. Bressler v. 
Chicago & No W. RY. CO. oececcececcecceeeesenccnccceeceeneeereeee 
To carry out the purpose of providing safety for 
passengers and employees, the Full Crew Act pro- 
vides that passenger trains, depending on their 
size, must always be manned and operated by a 
certain number of employees classified according to 
the duties they perform. Bressler v. Chicago & N. 
Wie Rye. CO. wistccsseeese shea he sbslokaaiiedeede 
The Full Crew Act does not actually specify what 
the duties of a brakeman are but, in the absence 
thereof, it can only mean such duties as are gen- 
erally associated with such positions by custom 
and practice. Bressier v. Chicago & N. W. Ry.-Co. 
Compliance with the Full Crew Act does not mean 
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14. 


that such employees cannot perform duties other 
than those of the position to which assigned. If 
they are qualified to perform the duties of the 
position to which they are assigned and, during 
the trip, are at all times available to perform them 
when need therefor arises and actually do perform 
them, then the statutory requirements have been 
met even though they must be assigned to and 
perform other duties. Bressler v. Chicago & N. W. 
COs, A ssavscecalvstcascescedvsawaias Muatetans sscsvate loactccutevake ceussdsseesaieisiasecste 
The statutory duty of a railroad company to con- 
struct or repair a subway viaduct within a city 
is enforceable by mandamus. State ex rel. City of 
Grand Island v. Union Pacific R. R. C0. «cc... 


Reformation of Instruments. 


1. 


6. 


A purely voluntary conveyance may not be reformed 
in equity at the suit of the grantee against the 
grantor during his lifetime without his consent. 
Dowding V. Dowding 2....eccceccecccccecceceesseeccessseesecensacsccsseeese 
The principles precluding reformation of a volun- 
tary conveyance at the suit of the grantee against 
the grantor during his lifetime do not ordinarily 
as a matter of law apply in favor of the grantor’s 
heirs at law after his death, because when the 
reason for a rule ceases to exist, so should the rule 
itself, Dowding v. Dowding. ...-...c-cccccccscessesseeveseeesee 
Each case where reformation of an instrument is 
sought must be governed by its own facts and cir- 
cumstances. If there is equity in plaintiff’s case 
as against the rights asserted by defendants, a 
reformation should be decreed to rectify a convey- 
ance which is clearly and satisfactorily proved to 
have by mistake failed to carry out the grantor’s 
intention, but if plaintiff’s case is otherwise lacking 
in the elements that go to move the conscience of 
a court of equity, relief should be denied. Dowding 
We. DDOWAING:. sa.ecccsctvncesscasicsessiescgesctventutats soessdescskarchesteaeddesncce 
Equity may reform a contract for the purchase of 
land so as to include terms upon which the parties 
definitely agreed and may also require specific 
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FLOUSMONN 252 cso es soe Be a hess Rice dab sceeed 
In a proceeding to reform a contract on the ground 
of mutual mistake the burden of proof is on the 
party interposing that plea. Kear v. Hausmann .... 
A preponderance of evidence sufficient to justify 
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reformation of a written instrument requires proof 
that is clear, convincing, and satisfactory. Kear v. 
AGUS NORTH? 23020 8 ee eh ee 
A mistake for which a written instrument will be 
reformed must be mutual. Kear v. Hausmanz. ........ 
A mutual mistake is one common to both parties, 
each laboring under the same misconception. Kear 
WD. FAGUSINGNN. oso cdea les eects deol cane Aanteneedecilstdesbtecee 


Where the plaintiff in an action of replevin claims 
a special interest only in the property in controversy 
by virtue of a mortgage or other lien, his measure 
of damage, in case the property cannot be returned, 
is the amount of his lien with interest and costs, 
within the value of the property. Hickman-Williams 
Agency UV. HOmey ....---.-2scccccccccccececeneccecee cence encencoseeeneresenee 
Underwriters Acceptance Corporation v. Dunkin .... 
In an action of replevin, damages for the detention 
of the property are recoverable only in case of a 
return. If the property is not returned, the measure 
of damages is the value of the property as proved 
together with lawful interest thereon from the date 
of the unlawful taking. Hickman-Williams Agency 
Ds FA ANCY 2 pre wiasks sta Sen acne eas ea ec eee ts 


The positive statement of a dealer in livestock, or 
an assertion or affirmation of fact, as to the 
quality or condition made in the course of exchange, 
indicating that he intended to bind himself to its 
truth, and which was so understood and relied upon 
by the other party to the exchange, may constitute 
a warranty. McGuire v. Thompson. .............:.00--00000 
A person who has made an exchange of a chattel by 
oral agreement and who desires to rescind such 
agreement for fraud or breach of warranty must 
act promptly, and within a reasonable time, taking 
all of the circumstances into consideration. Mc- 
Guire Vv. Thompson |.....222.....2-sccccceeeeeeccceneeneeeteceeneeeeneeencnes 
Evidence that calendars were ordered and shipped 
justified verdict and judgment for seller. Brown 
& Bigelow Vv. Gordon ..0......cscesescseecceeeeseceeeeeeeeeseseseeeeee 
A dealer in automobiles may in good faith sell a 
car on time for a price in excess of the cash price 
without tainting the transaction with usury, though 
the difference in prices may exceed lawful interest 
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for a loan. Underwriters Acceptance Corporation 
Os DUNT oi et ae oan canbe on ance tan De Paeoas ioe obec eens 


Schools and School Districts. 


1. 


After a school district has exercised the franchises 
and privileges thereof for the period of one year, 
its legal organization will be conclusively presumed, 
whatever may have been the defects and irregular- 
ities in the formation or organization of such dis- 
trict. Griggs v. School District .00......--.c-eccceceeeeeeee 
Statute respecting presumption of regularity of 
organization of school district applies to jurisdic- 
tional as well as to formal defects and irregularities. 
Griggs v. School District ......0..2.-2::ccccccecceceecneeeceeceneeeeeees 
A school district which has operated as an article 
6 school for many years without objection thereto 
being made and has during such period conducted 
a high school pursuant to the terms of such particu- 
lar subdivision, its right to continue to operate 
thereunder cannot be questioned. Griggs v. School 
DASETMEE sscscces isi 5a co Sheds sacs cat scan tasteiSSaiateieatanettecebshosdetescnivateect 
A statute places the general power in the school 
board with the consent and advice of the Superin- 
tendent of Public Instruction to establish such 
branches and grades as the board shall deem best 
adapted to the school. State ex rel. Shineman v. 
Board Of Education .oi.ecceccceeeccceceseeceessecceneseserescaceseesece 
Statute providing that schools shall be free to cer- 
tain children relates to the subject of tuition. It 
does not relate to the subjects of grades, depart- 
ments, or courses of study. State ex rel. Shineman 
V. Board Of HAUcation ......-....ecssscsseccccncccscesscssececenscceeses 
Statute providing for age at which children can be 
admitted to first grade and kindergarten deals 
with the subject of minimum-age requirements. It 
does not require the maintenance of a kindergarten 
or beginner grade in the schools. State ex rel. 
Shineman v. Board of Education 00..........cccccececeseeceoeee 


Sheriffs and Constables. 


1. 


By statute, a private citizen may be impressed into 
service by a sheriff or other ministerial officer, in 
any county in this state, to assist in apprehending 
any person charged with or convicted of any of- 
fense against the laws of the state. Anderson v. 
Ninochelser ci.niec hess ech oh ca els abs eds, cocessenertes 
A private citizen impressed into service as provided 
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for by statute, and stationed on a public highway 
to assist in setting up a road block for the purpose 
of apprehending an escaped prisoner, is required 
to use reasonable care for his own safety and the 
safety of others in the performance of his duties 
in such respect, and his rights on the public high- 
way, under the circumstances, are equal with the 
rights of an operator of a motor vehicle in the use 
of the public highway. Anderson v. Nincehelser .... 


Specific Performance. 


1. 


Statutes. 
1. 


The specific performance of a contract by a court 
of equity is not generally demandable or awarded 
as a matter of absolute legal right but is directed 
to and governed by the sound legal discretion of the 
court, dependent upon the facts and circumstances 
of each particular case. It will not be granted 
where enforcement would be unjust, and may be 
denied where the party seeking it has failed to 
perform. Johnson v. Norton .222....cccccccsccsscesersceeeeecensees 
Where failure to convey land under an executory 
contract of sale is due solely to the refusal of the 
purchaser to pay or tender the stipulated pur- 
chase price according to the terms of his agreement, 
he is not entitled to specific performance or to 
damages for breach of contract. Johnson v. Norton 
Where time is of the essence of a contract for the 
sale of real estate, a court of equity will refuse to 
enforce specific performance in favor of a party 
who is in default, unless strict performance has 
been waived or excused. Johnson v. Norton ............ 
Specific performance of a contract for the sale of 
real estate will not be awarded at the suit of the 
vendee or his assignee, where the evidence discloses 
gross laches in making the payments stipulated 
for in the contract, where time is made of the essence 
of the contract by the agreement of the parties. 
Johnson Vv. Norton -.eccccccccccncceccrenccssececcecnsecsestenensceneceseenenee 


The statute with respect to joint bank deposits 
is in derogation of the common law and consequently 
all conditions therein contained must be complied 
with in order to attain the result therein provided. 
Young v. McCoy  -2.....-..---ccc-cseccreeceseccecceeeeeneseseceneesecensecseees 
The statute with respect to joint bank deposits is 
not exclusive and operates only upon situations 
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coming strictly within its terms. Young v. McCoy 138 
38. Proceedings for a declaratory judgment extend to 

the validity of a statute where there is a justicia- 

ble, determinable controversy between parties in re- 

spect to rights thereunder. Nebraska Mid-State 

Reclamation District v. Hall County 00.0000... 410 
4. The statutory provisions for confirmation of pro- 

ceedings of a reclamation district do not amend or 

repeal any provision of the Uniform Declaratory 

Judgments Act, but are simply part of a general 

act complete within itself which authorizes reclama- 

tion districts to prosecute a special confirmatory 

proceeding in the nature of an action in rem in the 

district court, there to be construed in the light 

of the holdings of the Supreme Court under the 

‘Uniform Declaratory Judgments Act, which does not 

exclude the awarding of further relief which is 

or could be claimed. Nebraska Mid-State Reclama- 

tion District v. Hall Cornty 02... eccccececcecseceeessseesseeeee 410 
5. In construing an act of the Legislature, all reason- 

able doubts must be resolved in favor of its con- 

stitutionality. Nebraska Mid-State Reclamation Dis- 

trict Vv. Hall County oececccccececccecceccsseecceesscscesesecetesecececeee 410 
6. It is not within the province of courts to annul a 

legislative act or any part thereof unless its provi- 

sions so clearly contravene some provision of the 

fundamental law, or it is so clearly against public 

policy, that no other resort remains. Nebraska 

Mid-State Reclamation District v. Hall County ........ 410 
7. When a statute has been adopted from another state, 

ordinarily the construction given prior to its adop-. 

tion by the courts of that state will be followed: in 

this state, in the absence of any indication of a con- 

trary intention on the part of the Legislature. Ne- 

braska Mid-State Reclamation District v. Hall County 410 
8. The rule with respect to construction of statutes 

adopted from other states is subject to the further 

qualification, however, that a construction: of such 

a statute by the state from which it was adopted, 

is entitled to no greater consideration than pre- 

vious decisions of the Supreme Court, and will be 

rejected for reasons which would require the over- 

ruling thereof had it been first adopted in this 

state. Nebraska Mid-State Reclamation District v. 

FLO County sci cesit cctssecheid tesa col snc edad. 206 abe teetats 410 
9. The provisions of the Reclamation Act do not con- 

travene the Constitution of Nebraska or the Four- 
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teenth Amendment to the Constitution of the United 
States. Nebraska Mid-State Reclamation District 
Ve. HEU SC OURGY: ciecctsecetlececteci leeds siedicsidce tsp asec 
The simultaneous repeal and reenactment of a 
statute in terms or in substance is a mere affirm- 
ance of the original act and not a repeal in the 
strict or constitutional sense. State ex rel. Shine- 
man V. Board of HAUcation 10... .cccneccssececseenecesseeneeneee 
A uniform rule with respect to computation of time 
is established by statute applicable alike to the 
construction of statutes and to matters of practice. 
State ex rel. Smith v. Nebraska Liquor Control Com- 
MUG BION «2525. ccl isd cet eaccennnia Nba aseitecstoscunshentiisesclosien closzetdlneciutehctes 
As a general rule, in the construction of statutes, 
the word “shall” is considered as mandatory and it 
is particularly so considered when the statute is 
addressed to public officials. State ex rel. Smith v. 
Nebraska Liquor Control Commission ....2.....cccc--2000- 
The phrase “as a matter of course” as used in a 
section of the Liquor Control Act, means that in 
the absence of objections as outlined in the act with- 
in the three-day period, the Nebraska Liquor Con- 
trol Commission shall proceed to comply with the 
statutory procedures. It leaves open no area for 
the exercise of a discretion. It requires the per- 
formance of a purely ministerial duty. State ex rel. 
Smith v. Nebraska Liquor Control Commission .... 
The word “shall” as used in the Liquor Control 
Act presumes ministerial action and is mandatory. 
State ex rel. Smith v. Nebraska Liquor Control Com- 
QNISSION: 2.2 eens ected oe eal ia lus acee 
Special provisions in a statute in regard to a par- 
ticular subject control. general provisions. State 
ex rel. Smith v. Nebraska Liquor Control Commission 
Where the language of a statute is clear and un- 
ambiguous it is given effect according to its plain 
terms. State ex rel. Smith v. Nebraska Liquor Con- 
trol Commission 2... eee eeenee ence eteceeceeeee en enececeeeeeneaeers 
An act which purports to amend an unconstitutional 
statute may be held to be amendatory of the valid 
statute, if such there be, which the unconstitu- 
tional act purports to amend and repeal. State ex 
rel. Baldwin Vv. StrqQin ....c...cccceccccccescceceeeceeseeeeeceeeeeeeeseeeese 
All things proper to carry out the general object 
stated in the title of a legislative act are deemed 
to be within the scope of such title. State ex rel. 
Baldwin v. Strain ooo. .cesccccccceeecececcceeeeecteneensneeneeccectsseesetece 
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20. 


21. 


22. 


23. 


24. 


25. 


26. 


27. 


The act of 1949 amending the election laws con- 
tained but one subject and the same was clearly 
expressed in the title within the meaning of the 
Nebraska Constitution. State ex rel. Baldwin v. 
SERGE: ooo ssl scdavenedead esas tech steass caeasnenenstacns nba sedvasaetesens ace ree 
The absence of a definition of the words “position 
or employment” contained in the 1949 act amending 
the election laws did not invalidate the act. If 
doubt arises as to their meaning it can be determined 
upon judicial inquiry. State ex rel. Baldwin v. Strain 
In construing a statute, the legislative intention 
is to be determined from a general consideration 
of the whole act with reference to the subject matter 
to which it applies and the particular topic under 
which the language in question is found. The intent 
so deduced from the whole will prevail over that of 
a particular part considered separately. State ex 
rel. City of Grand Island v. Union Pacific R. R. Co. 
Courts will, when necessary to effectuate the ob- 
vious intention of the Legislature, construe con- 
junctive words as disjunctive. State ex rel. City of 
Grand Island v. Union Pacifie R. R. Co. elise 
A legislative act will operate only prospectively 
unless the legislative intent and purpose that it 
should operate retrospectively is clearly disclosed. 
State ex rel. City of Grand Island v. Union Pacific 
OTR Pol C1 Here tke eta cre ee 
A general saving clause is all-inclusive, and has 
the force and effect of saving all pending actions 
founded upon a statute repealed and all causes of 
action that accrued thereon prior to any such re- 
peal, except where the repealing statute itself clearly 
discloses that it was not the intention of the Legis- 
lature that such rights and remedies should be 
saved. State ex rel. City of Grand Island v. Union 
Piborfie Fe RR AC 08s ececeg ti let sss cactscot. 2 act cinoishecanalexsavecdes oes 
A general saving clause applies as though it were 
expressly incorporated in a repealing act, unless 
abrogated therein. State ex rel. City of Grand Island 
v. Union Pacific BR. Re CO. .icccceccccecssssscceececeenseseeecccseeee 
The Legislature may properly classify counties ac- 
cording to population for purposes of legislation 
when the classification rests upon reasonable dif- 
ferences of situation or circumstance which call 
for distinctive legislation as to class. Midwest Pop- 
COTM CO. V. TORMSON oa. eeceecesececeneceeceeeecsesseceeneecesseseees 
A statute which becomes operative within 30 days 
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from the date it takes effect as to existing coun- 
ties in the class, but specifies no machinery by 
which it shall become immediately operative in 
counties subsequently entering the class, does not 
violate Article III, section 18, of the Nebraska 
Constitution, prohibiting the passage of local or 
special laws. Midwest Popcorn Co. v. Johnson ........ 
Where a bill has but one general object, no matter 
how comprehensive that object may be, and contains 
no matters not germane thereto, and the title clearly 
expresses the subject of the bill, it does not violate 
Article III, section 14, of the Constitution. Midwest 
Popcorn Co. Vv. JORNSON ......cscecccceccesesececceceseneesescetesnenees 
Article III, section 14, of the Constitution, does 
not require that the title to an act shall be a com- 
plete abstract of the bill. If the act contains but 
one subject and that subject is clearly expressed 
in the title, the constitutional requirements have 
been met, even though the title contains duplicitous 
or extraneous provisions not necessary to its validity. 
Midwest Popcorn Co. V. JORNSON o..ccccececccesessccseneeseeeee 
An invalid appropriation of funds is not subject to 
injunction where such funds have been expended 
or have lapsed into the unappropriated funds of 
the state at the time the suit was commenced. Mid- 
west Popcorn Co. V. JORNSON .0......cccceecccceseesseceessesesseeeee 
Where a part of an act is invalid, and the remain- 
der is complete and perfect in all its parts and is 
capable of execution, it will be upheld where it is 
evident that the invalid part was not an inducement 
to the enactment of the remainder. Midwest Pop- 
COTN CO. V. TORNSON o..ceeecececcsecncerceseeseeeesessecesesesssecteseseveceee 
The attempt to appropriate funds for the salaries 
of members of the tax appraisal boards or commit- 
tees contrary to Article III, section 22, of the Con- 
stitution, was not an inducing element to the passage 
of the remainder of the Tax Appraisal Board Act. 
Midwest Popcorn Co. v. JoRNSON ......ceccecececececeeeceenee 
The Tax Appraisal Board Act does not change the 
uniformity requirements as to taxation of prop- 
erty which theretofore existed. It does not there- 
fore violate Article VIII, section 1, of the Constitu- 
tion. Midwest Popcorn Co. v. Johnson ..............----- 
The Legislature during a session may do and undo, 


‘consider and reconsider, as often as it thinks proper, 


as only the final result will’ be regarded as the 
thing done. Midwest Popcorn Co. v. Johnson ............ 
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Taxation. 


Trial. 


35. 


1. 


An act which purports to amend a statute which 
has not become effective will be held to be amenda- 
tory of the original statute which the amendatory 
act purported to repeal. When and if the ineffec- 
tive statute becomes effective, all will be considered 
together in determining the intent of the Legis- 
lature. Midwest Popcorn Co. v. Johnson ..........-+ 


An upset bidder in a tax lien foreclosure, whose bid 
has not been accepted, has no appealable interest in 
the litigation. County of Lancaster v. Schwarz ........ 
A county engaged in the foreclosure of a tax lien 
may not appeal from the overruling of its objec- 
tions to confirmation or its motion to deny con- 
firmation of the sale. As to the county, such an 
order is not a final order. County of Lancaster v. 
SOR WOT > oi c535 cose Goi tsdincs a ese cle aaetiatic sis titan tn acne ets 


When the driver of an automobile entering an inter- 
section not protected by stop signs looks but fails 
to see an approaching automobile on his right, 
and the driver of the car on the right claims that 
he had the right-of-way but the position of his car 
is not definitely located in a favored position, the 
question of which car had the right-of-way is one 
for the jury. Costello v. Hild oo. ececececetccecessenreseseonees 
Upon approaching a highway intersection, it is the 
duty of the driver of an automobile to look to the 
right and left for approaching vehicles. Whether 
or not he did his full duty in that regard may, in 
some cases, be a question of law where undisputed 
evidence or physical facts and circumstances con- 
trol, but otherwise it is ordinarily one of fact for 
the jury upon consideration of all the evidence. 
Costello V. Hild occ eccceseececcesecetesesecsecseesesesesececesesseceeeee 
Where there is no evidence to support the defense 
of contributory negligence it should not be sub- 
mitted to a jury and to do so is prejudicial error 
requiring the granting of a new trial. Costello v. 
LAU oases heal es oat estes as iealise ante Mee daca ong hte ec. 
The ruling of the trial court, on matters involving 
the misconduct of counsel or jury, will not ordinarily 
be disturbed on appeal where there is evidence to 
support the findings of the trial court thereon. Mce- 
Gutre v. TROMPSON o....cccccescccesceccssseccsecsstersesncesessesseeeee 
Whether one seeking to rescind a contract on the 
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ground that it was procured by fraud or duress 
has acted with reasonable promptness is, ordinarily, 
a question of fact and in a law action is for the 
jury to determine. McGuire v. Thompson .........2-....--+ 
Where different minds may reasonably draw dif- 
ferent conclusions from evidence the question pre- 
sented is one of fact for the jury. Krepcik v. Inter- 
State Transtt Lines 0... .ccccccecccceeeccecetccesccecncesnecceeeeseeseees 
Ordinarily in a case where on the one hand negli- 
gence is charged and on the other contributory 
negligence, the question of comparison is for the 
jury. Krepcik v. Interstate Transit Lines ............ 
Where the evidence shows beyond reasonable dispute 
that a plaintiff’s negligence was more than slight 
as compared with a defendant’s negligence it is the 
duty of the court to determine the question as a 
matter of law and direct a verdict in favor of the 
defendant. Krepcik v. Interstate Transit Lines .... 
A motion for directed verdict or for judgment not- 
withstanding the verdict must, for the purpose of 
decision thereon, be treated as an admission of the 
truth of all material and relevant evidence submitted 
on behalf of the party against whom the motion is 
directed. Such party is entitled to have every con- 
troverted fact resolved in his favor and to have 
the benefit of every inference that can reasonably 
be deduced from the evidence. Krepcik v. Interstate 
Transit Lines .... 
Pahl v. Sprague 
In a case where a motion has been made at the 
close of all of the evidence for a directed verdict, 
which motion should have been sustained but was 
overruled and the case was submitted to a jury 
which returned a verdict contrary to the motion, 
and a motion for judgment notwithstanding the 
verdict is duly filed, it is the duty of the court’ to 
sustain the motion and render judgment in accord- 
ance with the motion for a directed verdict. Krepcik 
v. Interstate Transit Lines oo... icccecesccccceceseeeceeeeeees 
Where on an issue of fact the evidence is con- 
flicting it is error for the court to direct a verdict 
or to render judgment notwithstanding the verdict 
with such conflicting evidence as a basis. Krepcik v. 
Interstate Transit Lines .......cecccceecccccseeensceeseceteneceeeeee 
By the terms of the statute providing for judg- 
ment notwithstanding the verdict, when a motion 
for a directed verdict is made at the close of all the 
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18. 


14, 


15. 


16. 


17. 
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evidence and is denied or for any reason is not 
granted, the court is deemed to have submitted the 
action to the jury subject to a later determination 
of the legal questions raised by the motion. Krep- 
cik v. Interstate Transit Lines .............:cccccececeeeeeeeee 
By the térms of the statute providing for judg- 
ment notwithstanding the verdict, a party who has 
moved for a directed verdict may within ten days 
of the reception of the verdict move to have the 
verdict and judgment entered thereon set aside and 
to have judgment entered in accordance with the 
motion for a directed verdict. Krepcik v. Interstate 
Pranstt: Lotnes sca hes ssacsetesdiccsstessusauciossadvasuede tesvdbecsuttaageveveds 
By the terms of the statute providing for motion 
for judgment notwithstanding the verdict, a motion 
for a new trial may be joined with this motion, 
or a new trial may be prayed for in the alternative. 
Krepcik v. Interstate Transit Lines ..0......:.:ecccceee 
Whether the motion for new trial is joined with 
the motion for judgment notwithstanding the ver- 
dict or is prayed for as alternative to the motion 
for judgment notwithstanding the verdict, they are 
to be treated as separate motions requiring separate 
consideration and ruling, except where the grounds 
of the two are the same. Krepcik v. Interstate Tran- 
SAb: ENC Sig evant state Rae ese he ae tN aca ae 
In a case where a motion for judgment notwith- 
standing the verdict has been joined with a motion 
for a new trial and the motion for judgment not- 
withstanding the verdict is sustained the motion for 
a new trial remains for consideration in the event of 
reversal on appeal of the judgment notwithstanding 
the verdict. Krepcik v. Interstate Transit Lines .... 
In a case where a motion is made for judgment 
notwithstanding the verdict and an alternative 
motion for new trial has been joined with it and 
the motion for judgment notwithstanding the ver- 
dict is sustained and ruling on the motion for new 
trial is reserved, and the judgment notwithstanding 
the verdict is reversed on appeal, it is required that 
the cause be remanded for a determination upon the 
motion for new trial. Krepcik v. Interstate Transit 
DANS» «recess i een ensscteet easaetaniceodane bigness a osaceeces 
The mere fact that contributory negligence may 
be pleaded as a defense does not justify the sub- 
mission of that issue to the jury where there is 
no evidence to support it. Novak v. Laptad ............ 
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Ordinarily, contributory negligence is a question 
for the jury; but, where there is no basis in the 
evidence for a finding of contributory negligence, 
it is error to instruct on the subject and thereby 
to submit to the jury an issue which is outside the 
evidence. Novak ¥. Laptad .00.........ccceseccecceessessnsenssereeeees 


A motion for a directed verdict is an absolute pre- 
requisite to a motion for judgment notwithstanding 
the verdict, and the trial court cannot, either upon 
its own motion or upon motion for judgment not- 
withstanding the verdict, set aside a verdict and 
enter a judgment notwithstanding the verdict, 
where no preliminary motion for a directed verdict 
has been made. In re Estate of Kinsey ........0..:..000 


A party aggrieved by a verdict may move for a new 
trial upon the grounds that the verdict is “not 
sustained by sufficient evidence, or is contrary to 
law,” and the trial court has the power and author- 
ity to grant a new trial where such legal cause or 
reason therefor appears in the record and timely 
appropriate motion for new trial has been filed, 
notwithstanding the fact that no preliminary motion 
for directed verdict has been made. In re Estate of 
BUN BOY. eccthosicccaiah ies cteieed 3s Cess Saseteee aS bnab suds ca dupiuodesatacte Gateasaek 


An instruction will not be held to be prejudicially 
erroneous merely because of a harmless imper- 
fection which cannot reasonably be said to have 
confused or misled the jury to the prejudice of the 
party complaining. In re Estate of Kinsey ............ 
In determining whether there is error in the giving 
of a sentence or part of a sentence in an instruction, 
it must be considered in connection with the entire 
instruction of which it is a part and all other 
instructions given by the court. The true meaning 
of instructions is to be determined not from a sepa- 
rate phrase, sentence, or paragraph, but by con- 
sidering all that is said on each subject or branch 
of the case. In re Estate of Kinsey ....2..0.2.ccc20--0 


Error may not be claimed because of the nature 
of cross-examination if it was not on the trial 
challenged by timely and proper objection thereto. 
Leathann--O. Ste: cc. tosses heitececadetscdegshja inten <i csecedslesloceseocrs 
An instruction in a criminal case that the jury has 
no right to reject the testimony of any of the 
witnesses without good reason, and should not do 
so unless it finds it irreconcilable with the other 
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26. 


27. 


28. 


29. 


30. 


31. 


32. 


testimony which it finds to be true, is erroneous 
and ordinarily prejudicial. Latham v. State ............ 
A verdict may be set aside as excessive only when 
it is so clearly exorbitant as to indicate that it was 
the result of passion, prejudice, or mistake, or that 
it is clear that the jury disregarded the evidence 
or controlling rules of law. Erickson v. Morrison .... 
Remmenga V. Selke 0. cccsccecccecceeccececnnesnseeceesecseceeneeseseeeesnes 
Instructions should be considered together in order 
that they may be properly understood, and when, 
as an entire charge, they properly submit the issues 
to the jury, the verdict will not be set aside for 
harmless error in one of them. Bush v. James ........ 
O'Dell vy, Goodsell as. eceeeccsccssenseceeeescnnsnseeceesssneesecnsesetenee 
Bolio v. Scholting  ..........cccsccccecsesccereccesecseseeeceseeneecccecseeee 
Where evidence improperly received is afterwards 
stricken out and expressly withdrawn from the 
consideration of the jury, the error involved in its 
reception is ordinarily cured. Bush v. James ............ 


Where the law provides a definite measure of 
damages the court should instruct the jury speci- 
fically how the damages should be assessed, and 
an instruction stating a general principle in the 
admeasurement of damages, broader than is appli- 
cable to the particular case presented, and not quali- 
fied by other instructions, is erroneous. Hickman- 
Williams Agency V. HOmey .....-cc.ccccccseccseeecerecsetereeteccenees 


It is reversible error for the trial court to fail to 
instruct the jury respecting the law that is appli- 
cable to the material issues that are raised by the 
pleadings and are supported by the evidence. Hick- 
man-Williams Agency Vv. Haney 2......c0cccccseceececeeceeceeeene 


In a jury case where different minds may draw 
different conclusions or inferences from the ad- 
duced evidence, or if there is a conflict in the evi- 
dence, the matter at issue must be submitted to the 
jury, but where the evidence is undisputed, or but 
one reasonable inference or conclusion can be drawn 


from the evidence, the question is of law for the 


court. Clouse v. St. Paul Fire and Marine Ins. Co. 


In testing the sufficiency of evidence to support 
a verdict it must be considered in the light most 
favorable to the successful party, that is, every 
controverted fact must be resolved in his favor and 
he should have the benefit of every inference that 
can reasonably be deduced therefrom. Clouse v. St. 
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Paul Fire and Marine Ins. Co. . ase 
Bolio Vv. Scholting  -.2.......-.ceccccceccssenncceteecenceseeneesnencesseeee 
Charges of misconduct by jurors must be sub- 
stantiated by competent evidence on motion for new 
trial. The misconduct complained of must relate to 
a matter in dispute relevant to the issues in the 
case, and must have influenced the jurors in arriv- 
ing at a verdict. Schwank v. County of Platte ........ 
A statement by a juror of his personal knowledge 
of a fact not in dispute and not material to the 
issues is not ordinarily misconduct requiring a new 
trial. Schwank v. County of Platte 20.0....0ccccsceceee 
Proof of mere indiscretion in the conduct of a 
juror is not sufficient to avoid a verdict unless the 
proof establishes that his conduct was of such char- 
acter that prejudice may be presumed. Schwank v. 
County Of Platte... .scccssccceecessccsssssceessssenseceesscceneesscerenees 
In order to present for review the failure of the 
trial court to instruct the jury upon particular 
issues or evidence in a case, the party complaining 
must have requested instructions on the omitted 
topics. O'Dell v. Goodsell _o.....eeeeeeececcceeteeceeeeteeeenetees 
A party who requests a trial court to give instruc- 
tions framed upon a certain theory cannot be 
heard to complain that the court gave other in- 
structions proceeding upon the same theory. O’Dell 
We GOODSELL a. atic cdc sat iitie estes taeesseeetvarr a ele ol 
Where there is a general objection of no proper 
foundation laid, if there is some particular respect 
in which the proof of foundation is lacking, the 
trial court’s attention should be specifically di- 
rected thereto by the party making the objection. 
O'Dell Vv. Goodsell ..o.eecececececeesceceesesecsceeetenseseceseeecesceesseeene 
In determining the correctness of the action of the 
district court in directing a verdict in an action at 
law for the defendant, the Supreme Court will con- 
sider the evidence and all inferences fairly deducible 
therefrom most favorably to the plaintiff. Anthony 
®. City of Lincolrr oe eesceececceevceeeeeeenneeeeeee BoB Ma caste 
In an action where the evidence produced by the 
plaintiff is not sufficient to support a verdict in 
his favor, it is the duty of the trial court to di- 
rect a verdict for the defendant. Hamilton v. Omaha 
& Council Bluffs St. Ry. CO. woecceceecceccccecceseseecesceseseeeee 
In an action where there is any evidence which 
will support a finding for a party having the bur- 
den of proof, the trial court cannot disregard it 
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42. 


43. 


44. 


45. 
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49. 


and direct a verdict against him. Hamilton v. Omaha 
& Council Bluffs St. Ry. C0. .2......cseecccceseeeeeceeeeeseeeeeees 
If a motion for directed verdict made at the close 
of the evidence in a case should have been sus- 
tained for want of evidence to support a verdict in 
favor of the party against whom made, it is the 
duty of the court on motion for judgment notwith- 
standing the verdict timely made to sustain such 
motion, to set aside the verdict, and to render judg- 
ment pursuant to the motion for directed verdict. 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. .... 
In considering whether or not a motion by a de- 
fendant for directed verdict should have been sus- 
tained, the motion must be treated as an admission 
of the truth of all material and relevant evidence 
submitted by the plaintiff. Hamilton v. Omaha & 
Council Bluffs St. Ry. CO. .esecccceccccececcceeneeccsnseeeseseceenees 
In a case where negligence or contributory negli- 
gence is interposed as a defense, the court may di- 
rect a verdict in favor of the defendant based there- 
on only if it clearly appears that the negligence of 
the plaintiff was more than slight when compared 
with that of the defendant. Hamilton v. Omaha & 
Council Bluffs St. Ry. CO. ..cccccecccecssecceeecscesesseecteceeeeeee 
Where different minds may reasonably draw dif- 
ferent conclusions or inferences from the evidence 
or there is a conflict in the evidence as to whether 
or not negligence or contributory negligence has 
been established, the question is for the jury. 
Hamilton v. Omaha & Council Bluffs St. Ry. Co. .... 
It is the duty of the court to instruct on the issues 
tendered by a defendant in an answer or cross-peti- 
tion if they are supported by evidence and a failure 
so to do is prejudicial error. Hamilton v. Omaha & 
Council Bluffs St. Ry. Co. ecececcescccesccscceccsesecsesececoee 
Where there is no sufficient or competent evidence 
to support a cause of action stated in a petition in 
intervention, such petition must be dismissed. Ash 
V. City Of Omaha oiceeccceecccccecccececececvesseeececsecsecessceeeseeseese 
It is the duty of the trial court, without request, 
to submit to and properly instruct the jury upon 
all the material issues presented by the pleadings 
and the evidence. Dunlap v. Weleh .........cccccecccccccecees 
Where the evidence of a party to a personal injury 
action is that he was struck from the rear by an 
automobile, while crossing a street intersection on 
the crosswalk provided for pedestrian use, it is 
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prejudicial error for the court to fail to instruct 
that such party was under no duty to maintain a 
lookout to the rear to avoid a charge of negligence 
on his part. Dunlap v. Welch .....sccscccsssecseseeneccseecee 
An error in the instructions which is prejudicial 
to the rights of the unsuccessful party requires the 
granting of a new trial. It is only where the suc- 
cessful party was entitled to a directed verdict that 
such error will not be deemed reversible. Dunlap v. 
WOLDS sodas cases secis, dae his dacencvancaseestai soeerec de ee Sane ee 
In an equity suit, when the defendant moves for a 
dismissal of the plaintiff’s action at the close of 
plaintiff’s evidence he thereby admits plaintiff’s evi- 
dence to be true, together with every inference which 
fairly and reasonably may be drawn therefrom. 
Where the plaintiff’s evidence meets the burden of 
proof required and plaintiff has made a prima facie 
case, the motion to dismiss should be overruled. 
Paul Vi MeGahan ou. ecceeccsesccseccnnsenccssneensneressenescncceenase 
In an equity suit, a motion to dismiss at the con- 
clusion of the plaintiff’s evidence affords a proper 
means of determining the sufficiency of the plain- 
tiff’s evidence to make a prima facie case. Paul v. 
MCGORAM: (vent siccsncvccsuenestsdins co lesvabec edi chstiavoveuasaticbetetetisedeein 
The verdict of a jury, based on conflicting evidence, 
will not be disturbed unless clearly wrong. Bolio 
Ws SCHON G: a2eercaccokacehactecdelccssece cosedivasecinccsdsecchedsbicesccueosencese 
The meaning of an instruction, not the phraseology, 
is the important consideration, and prejudice will 
not be found when the meaning thereof is reasonably 
clear. Bolio v. Scholting ...........cccsecceneececcenenccetsecensecee 
Where, in ‘an action to recover a money judgment, 
the answer of the defendant admits the right of the 
plaintiff to judgment for any sum, the defendant 
cannot give evidence contradicting the admission of 
his answer, nor can the plaintiff introduce the 
answer in evidence; and it is the duty of the court, 
regardless of an adverse verdict, to render judgment 
for the plaintiff for that sum, without evidence. 
Kuhlman v. Farmers Union Co-Operative Aasn. .... 
In an instruction to a jury that the plaintiff is en- 
titled to recover such damages as “she may have 
sustained” by reason of the injuries complained of, 
the use of the word “may” does not introduce an 
element of conjecture and uncertainty, and such an 
instruction is not erroneous upon that ground. 
Remmenga V. Selke ....-eessssesecseecsereeeeeeceeceeceseseceeeenensences 
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An instruction that damages for future pain and 
suffering must be proved with reasonable certainty 
is not required where damages already sustained are 
alone submitted to the jury. Remmenga v. Selk ........ 
The proper method of submitting a case to a jury 
is by a clear and concise statement of those issues 
which find support in the evidence and not by sub- 
stantially copying the pleadings of the parties into 
the instructions, and if, by doing the latter, it 
results in prejudice to the complaining party it 
ordinarily constitutes sufficient grounds for reversal. 
Remme nga V. Selke ....ceseccecsssecsseeccecccnseseseecsnsccceessenseneecacee 
While in a personal injury action the better prac- 
tice is to state to the jury in suitable words that 
plaintiff sues for an amount sufficient to compen- 
sate him for the loss sustained, it is not ordinarily 
prejudicial error to state the amount for which the 
action is brought. Remmenga v. Selk 0.0.0.0... 
Findings of the district court in a case tried with- 
out a jury are entitled to the weight, effect, and 
consideration of a verdict of a jury. Wells v. State 
Findings of the district court in an action at law, 
in which a jury is waived, have the effect of a 
verdict of a jury. Floyd v. Edwards 000.00... 
When separate cases are properly consolidated for 
trial they ordinarily become one case, wherein one 
verdict and judgment dispose of the entire contro- 
versy. Pahl v. Sprague -.......cccccecccesesssesseccceseesesseceseeee 
In order to be entitled to the benefit of the special 
procedure for judgment notwithstanding the ver- 
dict, a party is required not only to timely make 
a motion for directed verdict but when that motion 
is refused to thereafter timely file a motion for 
judgment notwithstanding the verdict. Pahl v. 
SST OG UWE. ia. onc sd ace intends <asstetcant’ epbawcesevestebvdvedeleciestecteeleetls a 
In negligence cases the trial court should sustain 
a motion for directed verdict or for judgment not- 
withstanding the verdict, only when the evidence, 


viewed in the light most favorable to the party 


against whom the motion is directed, fails to es- 
tablish actionable negligence. Pahl v. Sprague ........ 
In a law action, it is error for the trial court to 
direct a verdict for either of the parties on an issue 
of fact on which the evidence is conflicting. Such 
issue should be submitted to the jury for its de- 
termination. Pahl v. Sprague o....ccccccccccecceceecseeeene 
If contributory negligence is relied upon by defend- 
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ant as an affirmative defense, the burden is upon 
him to prove it by a preponderance of the evidence, 
except insofar as the same may appear in the plain- 
tiff’s evidence. Pahl v. Sprague .2022.....cceccccceeeeeeeeeee 
Where different minds may draw different con- 
clusions from the evidence in regard to negligence, 
the question should be submitted to the jury. It is 
only where the evidence shows beyond dispute that 
plaintiff’s negligence is more than slight as com- 
pared with defendant’s negligence, that it is proper 
for the trial court to instruct the jury to return a 
verdict for defendant or enter a judgment notwith- 
standing the verdict. Pahl v. Spragite .........:.:cceeeo 
Where instructions, considered as a whole, state 
the law fully and correctly, error will not be predi- 
cated therein merely because a separate instruction, 
considered by itself, might be subject to criticism. 
Kirkendall v. State ...ceecceecccececsceeneeesecenceseeceececeneeenseecee 
Where the charge to the jury, considered as a 
whole, correctly states the law, the verdict will 


not be reversed merely because a single instruc-’ 


tion, when considered separately, is incomplete. 
Kirkendall v. StQte o..eeiccccccceecccccccceeeccesncecescsseecneeeeneeecee 
The court should fully and correctly instruct as to 
matters of justification interposed by the accused 
only when there is some evidence tending to put 
such matters in issue. Kirkendall v. State ................ 
A motion for a directed verdict must for the pur- 
pose of decision thereon be treated as an admission 
of the truth of all material and relevant evidence 
submitted on behalf of the party against whom the 
motion is directed. Bradway v Higgins .................... 
In the absence of a requested instruction thereon 
it is not error for a trial court in a criminal case 
to fail to instruct upon lesser included offenses. 
Mulder vi StQte ...e.cseeccecccceecececceseececeececseecentnseceeensenseeeee 
Where misconduct of a prosecutor in argument has 
not violated the fundamental rights of a defendant, 
the error is ordinarily cured by timely objection 
which is sustained, with instructions for the jury 
to disregard the statement. Mulder v. State ............ 
In passing upon the validity of part of an instruc- 
tion, it must be considered not only in the light of 
all the language used in the particular instruc- 
tion of which it is a part, but also all other in- 
structions given by the trial court. Mulder v. State 
Affidavits used in the trial of issues of fact must 
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Trusts, 


2. 


3. 


be preserved in the form of a bill of exceptions in 
order to be available to the complaining party on 
appeal or petition in error. Mulder v. State 00... 
A motion to dismiss admits the truth of all ma- 
terial and relevant evidence. The party against 
whom the motion was made is entitled to have it 
considered in the light most favorable to him and 
to have the benefit of all inferences reasonably de- 
ducible therefrom in testing the correctness of the 
action of a court in granting the motion. Ander- 
son UV. Nimcehelser ........-2....:csec--eeeeceeceeeeeeeeeeceeeneneeeneten 


Where the owner of property purports to create 
a trust inter vivos but no interest passes to the 
beneficiary before the death of the settlor, the in- 
tended trust is a testamentary trust and is invalid 
unless the requirements of the statutes relating 
to the validity of wills are complied with. Young 
De MCCOY occas cisvec cessed cesses eidintided donde rtevantsddeitacasttenaeeiceese 
Where property has been acquired by fraud, equity, 
at the suit of the injured parties, will impress a 
constructive trust upon such property in their 
favor and, in the event of a prior transfer by the 
wrongdoer, will trace the property, if possible, 
through whatever mutations and impress a trust 
thereon in the hands of a third person, unless he 
be a bona fide purchaser for value and without 
notice. Meter v. Trosper oo... .ceececcceccceecsncesceeseceeeee 
An antecedent debt is not such consideration as to 
have the effect of cutting off the trust against 
funds applied to the satisfaction thereof even 
though the creditor acts in good faith and with- 
out notice where he has not changed his position 
in relation to the person from whom the fund was 
received. Meter v0. Tros per 2... .ccccecsecscececcnceceecenecccseeeeees 


United States. 


Usury. 


A railroad company is not a common carrier of the 


United States mail. The collection and delivery of 
the United States mail is the obligation of the 
United States government exclusively. In re Appli- 
cation of Chicago, Burlington & Quincy R. R. Co. 


A dealer in automobiles may in good faith sell a car | 


on time for a price in excess of the cash price with- 
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out tainting the transaction with usury, though the 
difference in prices may exceed lawful interest for a 
loan. Underwriters Acceptance Corporation v. Dun- 
| | a SE TEER eS NO Re rE PE eR 


Vendor and Purchaser. 


1. 


Where there are conditions in a contract for the 
sale of real estate, making time the essence of the 
contract and providing for a forfeiture in case of 
default, the acceptance of part payment on the con- 
tract is a waiver of the conditions as to all defaults 
then existing. Abbas v. Demont 2.0... ccccccccceccsecceeees 
Where a vendee is in default under a contract of 
sale of real estate making time the essence and 
providing for a forfeiture in case of default, and 
there has been no waiver of the provisions of the 
agreement or a defense thereto established, the con- 
tract will be enforced as made. Abbas v. Demont .... 
Johnson Vv. NOrvton .o..ccccesceecceceecsecsnseersceecescensensenseesseceteoeees 
In an action by a vendee for breach of a contract 
to sell rea] estate because vendor cannot convey a 
good title, if the former prevails, he is entitled to 
recover for all money paid by him, whether interest 
or principal, upon said contract, the money paid by 
him for taxes on the land, for the reasonable 
value of the improvements that he in good faith 
placed upon the premises, with interest from the 
date of each expenditure made by him as aforesaid, 
and also such a sum as will indemnify him for the 
loss of his bargain. Oman v. City of Wayne ............ 
The market value at the time of the breach is the 
controlling value. Oman v. City of Wayne .............. 
As against the items of damage sustained by the 
vendee, the vendor is entitled to set off the reason- 
able rental value of the premises while held by 
vendee, with interest thereon from the close of each 
year’s possession by the vendee. Oman v. City of 
Way Ne: oe ee eta ell dai acess Atheist 
One party to a contract cannot declare a forfeiture 
for failure of the other party to strictly perform 
its conditions, unless he is in position to perform on 
his part. Oman v. City of Wayne ....0...- Reshaee 
A covenant by a vendee to pay, and by the vendor to 
convey a good title, both to be performed at the 
same time, are mutually dependent. Oman v. City of 
WY ME cisccchatinshacctacecccscdscbus esol ccnleggesr peu cad stecgSesdetedcestsadibee 
A contract of sale and purchase of real estate, in 
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Waters. 


which the time in relation to deferred payments 
of the purchase price is made of the essence of the 
contract and a forfeiture provided for nonperform- 
ance, may be enforced in accordance with the terms 
of the express stipulation. Kear v. Hausmann ........ 
Where failure to convey land under an executory 
contract of sale is due solely to the refusal of the 
purchaser to pay or tender the stipulated purchase 
price according to the terms of his agreement, he 
is not entitled to specific performance or to damages 
for breach of contract. Johnson v. Norton ............ 
Specific performance of a contract for the sale of 
real estate will not be awarded at the suit of the 
vendee or his assignee, where the evidence discloses 
gross laches in making the payments stipulated 
for in the contract, where time is made of the es- 
sence of the contract by the agreement of the 
parties. Johnson v. Norton .o..ccceeccccccccccccccecessccsescseees 


Water flowing in a well-defined watercourse may 
not lawfully be diverted and cast upon the lands of 
an adjoining landowner where it was not wont to 
run according to natural drainage. Pint v. Hahn 
Schwank v. County of Platte .o..c.eccccccceeccceeceseeeeeeeee 
The flood channel must be considered as a part of 
the channel of the stream and no structures or 
other obstructions can be placed in its bed which 
wil] have a tendency to dam the water back upon 
the property of upper riparian or adjacent owners. 
Schwank v. County of Platte oo......ccccccccccccccesceesceeseceeee 
It is the duty of those who build structures across 
natural drainways to provide for the natural pas- 
sage through such obstructions of all waters which 
may be reasonably anticipated to drain there, and 
this is a continuing duty. Schwank v. County of 
PUGELe? Fish ceca age etn A eo ete 
The owners or proprietors of land bordering upon 


either the normal or flood channels of a natural. 


watercourse are entitled to have its water, whether 
within its banks or in its flood channel, run as it 
is wont to run according to natural drainage, and 
no one has the lawful right by diversions or obstruc- 
tions to interfere with its accustomed flow to the 
damage of another. Schwank v. County of Platte .... 
Courter v. Maloley oo... ceccccccccececcccecseeececsecececssececesnseseeee 
In an action for damages under statute respecting 
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maintenance of bridges by counties, if the evidence 
shows that all the damages claimed were caused 
by accumulation of wrongfully diverted or obstructed 
floodwaters, without any commingling of damages 
by waters from other sources, then it is sufficient 
to sustain a verdict, and if no error appears in the 
proceedings, a judgment thereon will be affirmed 
upon appeal. Schwank v. County of Platte ................ 
As defined by statute a watercouse is any depres- 
sion or draw two feet below the surrounding lands 
and having a continuous outlet to a stream of water, 
a river, or a brook. Courter v. Maloley ..........2--- 
To constitute a watercourse the size of a stream 
is not material. It must, however, be a stream in 
fact, as distinguished from mere surface drainage 
oceasioned by freshets or other extraordinary causes, 
but the flow of water need not be continuous. 
Courter v. Maloley o.....ceeeccececccscecccceceecceeseeeeeencceenessseeeenens 
Surface water includes within its definition such 
water as is carried off by surface drainage, that is, 
drainage independently of a watercourse. Courter 
ys MI Oley» sss ic ccc aA erst nl ae ene: 
Water which appears upon the surface of the ground 
in a diffused state with no permanent source of 
supply or regular course is regarded as surface 
water. Courter v. Maloley -0.......c0.ccccccecccceesseceesecesceseees 
Where surface waters flow into and become a part 
of a stream they cease to be surface waters and are 
then a part of the running water of the stream. 
Courter v. Maloley .2.....22..ccsccscceceececeteesesceeneteeteeteceeesesaeees 
Where running waters of a stream at flood stage 
spill out upon low lands and become isolated they 
become classified as surface waters. Courter v. 
Maloley? ciscb ete cise el es ene teen deoe ec iacepaaoeed teen act 
Floodwaters which have lost their identity with 
those of a living stream and have returned to the 
classification of surface waters are governed by the 
rules applicable to surface waters. Courter v. 
Malole gy) ccctscfsccc chai ediden ood Soasde edged ee oetece Bie poet hebe 223 
The flood plane of a live stream is the adjacent 
lands overflowed in times of high water from which 
floodwaters return to the channel of the stream at 
lower points. Courter v. Maloley -...0....-ccccscccceceeeeeene 
The flood plane of a watercourse is regarded as 
a part of the channel and the water flowing within 
the channel or its flood plane is characterized as 
floodwater. Courter v. Maloley ........cccccecccccccceeeee 
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Surface waters may be controlled by the owner 
of the land on which they fall, or originate, or over 
which they flow and he may refuse to receive any 
that falls, or originates, or flows on or over ad- 
joining land. His right in this respect however must 
be so exercised as not to unnecessarily or negligently 
cause injury to the rights and property of others. 
Courter v. Maloley .........:-:ceccscecccesecesseeseeatecseeneetseceesenesees 
Water flowing in a well-defined watercourse may 
not, except in the exercise of the power of eminent 
domain, lawfully be diverted and cast upon the 
lands of an adjoining proprietor where it was not 
wont to run according to natural drainage nor may 
surface waters, except likewise under the power of 
eminent domain, be lawfully concentrated and dis- 
charged through an artificial channel in unusual 
quantities upon lands of an adjacent owner to his 
damage. Courter v. Maloley .0......-.ccccccesceeececeeeeeeseeeeeee 
An owner of land is not required to bear the bur- 
den of water diverted from the natural flow of one 
stream and discharged into another stream there- 
by causing the latter to overflow its banks and 
flood his lands. Courter v. Maloley ...........2.0000+- 
The right of the owner, without ‘negligence, to 
protect his land against surface water is a con- 
tinuing one and the right is commensurate with the 
necessity for protection. Courter v. Maloley ............ 
An easement may be acquired by prescription, or 
by open, notorious, exclusive, and adverse use for 
a period of ten years, for the flow of water in a 
watercourse or its flood plane. The rule however 
has no application to surface waters. Courter v. 
Maloley~ ci2.ccce2 etc sesieeeattehiatsavnendn eens eee Coreen 


The transfer of a bank deposit to’take effect only 
at the death of the depositor is testamentary in 
character and void if not executed in accordance 
with the statute of wills. Young v. McCoy ............ 
In a case arising before the effective date of the 
Uniform Property Act, where a testator by his 
will has devised a life estate in real property to 
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a person, and at his death to his heirs at law, the © 


word heirs is to be taken as a word of limitation 
as distinguished from purchase, and such person be- 
comes vested with a fee simple title to the property 
devised. Sandberg ‘v. Heirs of Champlin .........-.- 
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Language of a will, addressed to and concerning 
only a beneficiary therein, expressing testator’s 
wish, request, desire, or the like, as distinguished 
from a command, will not ordinarily be construed 
as mandatory but precatory only, unless from a 
construction of the entire will it appears that the 
language used was intended to be and was in fact 
lawfully testamentary and dispositive of the prop- 
erty to another. Sandberg v. Heirs of Champlin .... 
In the construction of a will the generally ac- 
cepted literal, natural, and grammatical meaning 
will be attached to the words used. Pyne v. Payne 
The word “casualty” when used in a will means 
accident, or that which comes by chance, or with- 
out design, or without being a foreseen contin- 
gency, Pyne Vv. PayMe .00..eeceecccccecceeceeceecececsserserenenseenes 
The word “casualty” when used in a will does not 
embrace that which may be anticipated, foreseen, 
or expected in the ordinary course of events. 
PYNE: Vso PUYNEC» sciscvsenadevecvsatinec is cadsslacesis seth sas vsawecnn 
The court is required to give effect to the true in- 
tent of the testator so far as it can be collected 
from the whole instrument if such intent is con- 
sistent with law. Bodeman v. Cary ..... 
Tiehen v. Hebenstreit .......ccccccceccscccsecseseccescesesesecsnceeeeneee 
In construing a will, where the will in one clause 
makes an apparently absolute bequest of property, 
but a subsequent clause makes a further bequest 
of the remainder after the death of the legatee 
taking under the first clause, the second clause is 
effective and operates to define and limit the estate 
granted by the first as a life estate with power of 
disposition, and the second is effective and opera- 
tive to grant an estate in remainder in the unused, 
unexpended, or undisposed property granted for life 
by the first. Tiehen v. Hebenstrett 0... eee 
A will speaks as of the date of the death of the 
testator. Tiehen v. Hebenstrett ........--cccceceeneeseeneee 
The law favors the early vesting of estates. A re- 
mainder will be declared a vested one unless a con- 
trary intent is apparent from the will. Tiehen v. 
Hebenstrett: «22020 athe el it Atel eee 
Since a will speaks from the date of the testator’s 
death, the number of the class will, in the absence 
of a contrary intention, be determined upon the 
death of the testator. Tiehen v. Hebenstreit ........ 
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Witnesses. 
1 


Where a witness has signed a statement prepared 
by a third person and on the witness stand denies 
its correctness as to a material matter and the 
statement is offered for the purpose of impeachment, 
it is not admissible in evidence without a proper 
foundation. Costello v. Hild .0..2.ccceccssecccscecccenseeceeseseeee 
Ordinarily, the proper foundation for the admis- 
sion of an impeaching statement prepared by a 
third person must be made by calling the person 


971 


who prepared the statement or some person cog- . 


nizant of the facts to testify that it contained a. 
true account of what the witness had said. Costello 
De SA 225 sees cso sdead go siete aie segs eee ate eee 
A witness may be impeached by showing that he 
made statements out of court contrary to those 
made in court in regard to some matters relevant 
to the issue. Such declarations are not substantive 
evidence of the fact declared, unless made against 
interest by one who is a party to the record, and 
are received to aid the court or the jury in esti- 
mating the character and credibility of the witness. 
Costello ve Hild. oo. seccsccnccecesecccesccnceessncseccseeccceseccessensecee 
The “Dead Man” statute prohibits persons having 
a direct legal interest in the result of any civil ac- 
tion or proceeding from testifying to any trans- 
action or conversation had between the deceased 
person and the witness, when the adverse party is 
the representative of a deceased person, and their 
interest is adverse to that of the representative who 
makes appropriate objection and does not waive the 
prohibition. Dowding v. Dowding 2......ccccccccsceeleseeneenns 
A witness may be asked on cross-examination if he 
has been convicted of a felony. Latham v. State .... 
The inquiry on cross-examination of a defendant in 
a criminal case when he is a witness whether he has 
been convicted of a felony is permissible, and if 
the answer is in the affirmative he may then be 
asked the number of his convictions, and if an 
answer is correctly given, the inquiry must end 
there. Latham v. State ..........1 ce odhsit spsdedarbvcsassnec 
If any answer of defendant upon being interrogated 
as to previous conviction of a felony is untrue or 
if he claims he does not know, the fact of his con- 
viction or convictions may be shown, but only by the 
record thereof. It is error to explore on cross- 
examination of defendant the details of any charge 
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of which he has been convicted or the sentence im- 
posed because thereof. Latham v. State .........0-.- 
The purpose of the narrow inquiry permitted as 
to previous conviction of a felony is for impeach- 
ment of the defendant as a witness and not to 
show he is prone to criminal acts, and it should be 
strictly confined to the limits fixed by the statute 
as interpreted by the Supreme Court. Latham v. 
EGE E: 4 So cen tcl a bases ohne ths son ete leid A cde at let Coane 
When a witness is cross-examined on a matter col- 
lateral to the issue, he cannot, as to his answer, 
be subsequently contradicted by the party putting 
the question. Latham v. State ......ccccceccecceeceseeseecees 
In this state no age is fixed by statute below 
which a child is presumed to be incompetent to 
testify. This is a matter committed to the sound 
discretion of the trial judge. Wells v. State ............ 
The character of a litigant may be put in issue by 
evidence of his general reputation in the community 
where he resides in reference to the particular 
trait or kind of character involved in the case, but 
evidence of his real qualities as conceived by the 
witness or of particular facts concerning the liti- 
gant is not admissible. Wells v. State... 


Words and Phrases. 


1. 


The word “lightning,” in its ordinary and popular 
sense, applies to any sudden and violent discharge 
of electricity occurring in the course of nature, be- 
tween positively and negatively electrified bodies, 
usually developing in its course the phenomena of 
light, heat, and disruptive force. Clouse v. St. Paul 
Fire and Marine Ins. Co. .ecceccccscceccsesecseeseseeceeseseeeee 
Under the terms of policies insuring against loss 
by lightning, appellant was only liable for “direct 
loss” caused by lightning. “Direct,” as so used, 
means “immediate” or “proximate,” as distinguished 
from “remote” or “incidental.” Clouse v. St. Paul 
Fire and Marine Ins. Co. -n.ecccceccccccnecevescesececcceeseeereeees 


Workmen’s Compensation. 


1. 


By statute it is required that claims for personal 
injuries under the Workmen’s Compensation Act 
shall be barred unless within one year after the 
accident the parties shall have agreed upon the 
compensation payable or one of the parties shall 
have filed a petition in the workmen’s compensation 
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court to determine the question of compensation. 
Keenan v. Consumers Public Power District ........ 
By interpretation and application the limitation 
of time for bringing action is extended to one year 
from the date of acquisition of knowledge of the 
injury where the injury is latent and progressive. 
Keenan v. Consumers Public Power District ............ 
Where an employee suffers an injury, apparently 
slight, but which is progressive in course, the 
character of which is ascertainable only by medical 
men, and medical men are unable to ascertain it 
up to a certain time, the statute of limitations 
applying to workmen’s compensation actions does 
not begin to run until it is ascertained. Keenan 
v. Consumers Public Power District .....2...2:c.1c0cc00000+s 
Under the workmen’s compensation law parents are 
not presumed to be dependents of their minor 
children but on the facts of the particular case 
they may be found to be dependents. McKelvey v. 
Barton: Mills, 116. cnt c2h..ceesesaheasicssbaadewonslessedereastinarecse 
Whether or not parents are dependents under the 
workmen’s compensation law is a question determin- 
able on the facts as of the time of the injury. 
McKelvey v. Barton Mills, Ine. .........2::-:cceccceeeeneeseees 
Dependency in fact of parents upon minor children 
under the workmen’s compensation law is created 
by contributions for the purpose of support. Mc- 
Kelvey v. Barton Mills, I. .ccccsececccccseccseceeeeeeecseees 
If a contribution is made to the ordinary comforts 
and conveniences which are reasonably appropriate 
to parties in their station in life, it should be con- 
sidered as support and the recipient regarded as a 
dependent. McKelvey v. Barton Mills, Inc, ................ 
On any appeal to the Supreme Court in a workmen’s 
compensation case the cause will be considered 
de novo upon the record. Beam v. Goodyear Tire 
and Rubber Co, ........... 
Miller v. Schlereth oo....eccecsecccecscccssesecsecssscsecseteeeeevaseceeeese 
The burden of proof is upon the claimant in a com- 
pensation case to establish by a preponderance of 
the evidence that personal injury was sustained by 
the employee by an accident arising out of and 
in the course of his employment. Beam v. Goodyear 
Tire and Rubber Co. wiccececccceccceccceccecseceesscesenceccevseseneecceese 
A compensation award cannot be based on possibil- 
ities or probabilities, but must be based on sufficient 
evidence that the claimant incurred a disability 
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arising out of and in the course of his employment. 
Beam v. Goodyear Tire and Rubber Co. ............cc000 
The status of employee or independent contractor 
cannot be determined by any single test or rule, 
but must be established from a consideration of 
all the facts and circumstances of the case. Wilds 
V. MOrEhouse ......cccccenccceecccecccceennececenceeseeeesccescecenncecnscceceees 
An independent contractor is one who renders serv- 
ice in the course of an independent occupation and 
who regards the will of the one for whom the work 
is done only as to the result of the work and not 
as to the means or mode by which it is accomplished. 
Wilds VY. Morehouse .0.......2.-ccsccccsecscesseeeceeseesssecersesceecenees 
Under the facts stated in the opinion, appellant 
was an independent contractor and not an employee 
within the meaning of the Workmen’s Compensation 
Act. Wilds v. Morehouse ........cccccecscsececsesecseeseeseeeeeesee 
In a workmen’s compensation case the right of re- 
covery is statutory and unless the case has been 
brought within the conditions imposed by the statute 
it must fail. Miller v. Schlereth ........:ccccccccccssssseeeees 
Whether an accident arises out of and in the 
course of employment must be determined by the 
facts of each case. Miller v. Schlereth 0.0.0... 
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